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United States ex rel. Footb v. County Cotjet of Howabi> 

COUNTY. 

(CireuU Court, E. Div. of W. D. Missouri. ,1880.) 

Local Taxation fok Benefit ob- Railboad Cokporation— Btatutes 
Coksthued. — The charter of a railroad Company enacted in 1865, au- 
thorized the corporate authnrities cl any city, town, or county, to sub- 
BCribe to its capital stock, issue bonds therefor, and levy a tax of not 
to exceed one-twentieth of 1 par cent, per annum on the taxable prop- 
erty of the municipality to pay same. A. subséquent act, passed in 1868, 
ftuthorized subscriptions by townships, in pursuance of a vote of the- 
people, to the stock of any railroad company, building or proposing to 
build a railroad into, through, or near the township voting the sub- 
gcription, and authorized taxes to be levied to meet the paymcnts on 
account of sucli subscriptions. Seld, that to pay the bonds issued under 
the latter act, the respondents were bound to levy whatever tax was nec- 
essary for that purpose, and were not restricted to one-twentieth of 1 per 
cent, per annum. 

CoNTRACT — Laws nr Force -whbn Contbact was Madb — StJBSKquENT 
Législation. — La^rs in force when such bonds are issued, and which 
provide for taxation to pay them, enter into the contract between the 
bond holder and the state, and as against the former such laws cannot be 
repealed. Otherwise as to acts enlarging the taxing power passed after 
the issue of such bonds. 
T.2,no.l— 1 
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Demurrer to alternative writ of maniamus, 

Henderson d Shields, for relator. 

John D. Stevenson, for respondents. 

McCeaey, C. J. The relator recovered Judgment in this court, 
February 6, 1879, against Howard county, for $5,258.80. 
The judgment was upon couppns detached from bonds issued 
by said county July 1, 1869, under the provisions of "An act 
to facilitate the construction of railroads in the State of Mis- 
Bouri," approved March 23, 1868, known as the "Townahip 
Aid Act." The bonds were issued by said county in behalf of 
Chariton township, in pursuance of a vote of the people of 
that township, as provided by said act, and in payment for a 
Bubflcription to the stock of the Missouri & Mississippi Eail- 
road Company. 

An alternative writ of mandamus was issued on the ninth 
of September last, commanding respondents to levy and cause 
to be coUected, in the same manner as county taxes, a spécial 
tax on ail the property, lying and being in said township, 
made taxable by law for such purposes. To the return of the 
respondents to this alternative writ a demurrer is interposed, 
which présents for our considération the foUowing questions : 

First. Whether, under the act of 1868, above cited, the 
respondents are authorized to levy a tax of more than one- 
twentieth of 1 per cent, per anhum for the payment of inter- 
est and principal of the aforesaid bonds. 

Second. Whether such tax shall be levied upon real estate 
alone, or upon both real and pefsonal property. 

Upon the first question it is insisted, by counsel for the 
respondents, that the power of taxation conferred by the act 
of 1868 is limited and restricted, by section 13 of the act to 
"incorporate the Missouri & Mississippi Eailroad Company," 
approved February 21, 1865. That section is as follows: 
"It shall be lawful for the corporate authorities of any city or 
town, the county court of any county desiring so to do, to 
Bubscribe to the capital stock of said company, and may issue 
bonds therefor, and levy a tax not to exceed one-twentieth of 
1 per cent, upon the assessed value of taxable property for 
each year." Sess. Laws of 1865, p. 88. 
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It will be observed that this was a provision for sub- 
scriptiona by counties and cities to the stock of that par- 
ticular eompany without a vote of the people. It was, in 
my judgment, a limitation up on the power of taxation to pay 
subscriptions made under that act, and has no application 
to a subscription made under the act of 1868. This is rea- 
sonably plain upon the face of the section itself, for it author- 
izes the subscription, and at the same time prescribes the 
mode of levying taxes for its payment. 

The one is evidently to be referred to the other ; the taxa- 
tion authorized is for the payment of the subscription pro- 
vided for, and was not intended to be applied to subscriptions 
to be received by the eompany from other sources and under 
subséquent législation. But if this question were doubtful 
under the terms of- the original charter, it is made clear by 
référence to the act of 1868, under which the subscription 
was made. 

Section 2 of that act is as foUows : "In order to meet the 
payments on account of the subscription of the stock, accord- 
ing to its terms, or to pay the interest and principal on any 
bond which may be issued on account of such subscription» 
the county court shall, from time to time, levy and cause to 
be coUected, in the same manner as county taxes, a spécial 
tax, which shall be levied upon ail the real estate lying within 
the township making the subscription, in accordance with the 
valuation then last made by the county assessor for county 
purposes." 

There is nothing in this language which indicates a pur- 
posé on the part of the législature to limit the taxes to be 
levied to such as the charter of the eompany subscribed to 
might authorize. If such a purpose had existed, it would 
certainly hâve found expression in the act, The contrary is 
quite elearly expressed. 

The act is complète in and of itself, an^ to incorporate 
into it the thirteenth section of the charter of the M. & M 
Eailroad Company would only tend to render its terms con- 
fusing and contradictory. It makes no référence to any other 
act. Section 1 authorizes Bubscriptions to "any railroad 
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Company in this state, building or proposing to build a rail- 
road into, through or near" the township voting the subscrip- 
tion. The act was adopted as a new and indepeudent meana 
of facilitating "the construction of railroads in the state of 
Missouri." Besides, the tax was to be, "to meet the paymenta 
on account of the subscription to the stock according to its 
terms, or to pay the interest and principal on any bond which 
may be issuedon account of such subscription." The plain 
meaning is that the tax shall be suffieient for thèse purposes. 
I am, therefore, of the opinion that the tax to be levied is not 
limited to one-twentieth of 1 per cent, but is a tax sufBcient 
to pay relator's judgment. 

It remains to consider the second question. The act of 
1868, under which the bonds were issued, provides for a levy 
of taxes, to pay the same, upon real estî^te only. This act 
entered into and became part of the contract, and the légis- 
lature could not, by subséquent repeal, deprive relator of his 
rights under it. The provision of the constitution, that no 
state shall pass a law impairing the obligation of contracts, 
is a limitation upon the taxing power of a state, as well as 
upon ail its législation, whatever form it may assume, There- 
fore, a législative act which assumes to repeal any tax law in 
force when relator's bond was issued, and under which he was 
entitled to enforce payment, is, as to him, unconstitutional 
and void. Murray v. Charleston, 96 U. S. 432. 

This much is conceded. But, by an act of the gênerai 
assembly of Missouri, approved March 10, 1871, (several years 
after the issue of the bonds in controversy,) it was provided 
that taxes to pay such bonds should be levied "on ail real 
estate and personal property, including ail statements of 
mer chants doing business," within the township. Aets of 
1871, p. 55. 

It is claimed that this latter act lias been repealed by being 
omitted from theilevised Statutes of Missouri recently enacted. 
It is not suggested by counsel for relator that this act is kept 
alive by any gênerai saving clause of the Eevised Statutes,- 
and I assume that it is no longer in force ; and that being so^ 
the question is whether it was in its nature a contract between 
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tlie relator and the state, so tliat its repeal should be hcld to 
be, as to him, a violation of tbe fédéral constitution and there- 
fore void. I know of no authority for the proposition that 
acts of the législature passed after the issuance of tbe rela- 
tor's bonds can be held to be a part of the contract with him, 
and upon the faith of which he invested his money. It is 
only the laws in force at the time the contract is made that 
enter into it. The subséquent enlargement of the taxing 
power was a matter of gratuity on the part of the state, for 
which there was no new considération moving from him. 

It does not appear that he purchased his bonds after the 
passage of the act of 1871, and relying upon its provisions. 
If it did the question would arise whether he had any right 
to rely upon any législation as irrepealable, except that in 
force when the bonds were issued; and, as at présent ad- 
vised, I should hold that he was bound to know the law, 
which is that ail acts not in force when the contract was made 
were subject to be altered, amended or repealed by the state. 

It is unnecessàry to diseusB the other questions raised by 
the demurrer. The retum is clearly insufficient. 

The demurrer is sustained. 



Chew and others v. Henbietta Mining & Smeltinq Com- 
pany and others. 

{Circuit Cowrt, E. D. Mistouri. March 13, 1880.^ 

COBPOKATB BoNDB — NOTICE — AoENCT. — A purchaser takcs corporate 
bonds at his péril, where he has notice that an authorized agent is dis- 
posing of such bonds to him for an unauthorized purpose. 

Bame— Same — Officbk op Cosporation.— In the absence of notice, such 
purchaser may présume that an ofBcer is acting within the scope of hi» 
authority -when acting as the agent of such corporation. 

JIaeried Woman — Notice to Hdsbakd. — In transactions relating to her 

separate estate, a married wornan is only bound by notice given to her 

husband in so far as he acts as her agent. 
Cbstui Quk Trust — Notice to Trustée. — Notice to a trustée is not 

notice to the eettui que trust, where the trustée bas no officiai relation 

to the transaction in controversy. 
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In Equity, 

Hitchcock, Luhke é Plajjer, for complainants. 

M. B. Jonas, for respondents. 

McCraky, C. J., (orally.) This case is submitted upon ex- 
ceptions to the report of the master. It is a bill filed to fore- 
close a mortgage upon 640 acres of land in this state, executed 
to secure 100 bonds issued by the défendant corporation. 
Several parties appear in this case, claiming to be owners of 
Bome of thèse bonds. The master bas reported bis conclu- 
sions with regard to the title of each of the claimants. The 
only questions presented relate to the title of the plaintiff 
Chew and the défendant Burch. Chew claims to be the owner 
of several of thèse bonds, and the master finds that he bas 
no title. There is an exception to his finding. Burch claims 
to own a large number of them, and the master finds in his 
favor. There is an exception also to this finding. The bonds 
are negotiable, and, according to the repeated décisions of the 
suprême court of the United States, they bave ail the quali- 
ties of negotiable commercial paper. They were placed in 
the hands, a portion of them at least, of one Muir, with 
authorityto negotiate them for the benefit of the corporation. 
I think the language of the resolution of the corporation was 
"for the purpose of raising monoy to develop the mines." 

Muir held thèse bonds in New York as the agent of the cor- 
poration, with this authority, and no other. He placed some of 
them in the hands of a man by the name of Dever, who trans- 
f erred them to plaintiff Chew, in order to raise money ; not, how- 
ever, for the corporation, but for Muir's private purposes. Of 
course the question hero is, and the only question is, as to notice. 
Where a corporation places its bonds in the hands of an 
agent, with power to negotiate them, and puts them in that 
way upon the market before maturity, the purehaser bas a 
right to présume that the agent is acting within the scope of 
his authority, and is not bound to inquire into the applica- 
tion he is to make of the proceeds of the sale. But if the 
pui-chaser is informed upon this subject, and bas notice, tben, 
of course, be takes them at hia péril. The proof ujoni this 
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point, so far as Chew is concerned, is found in his testimony, 
quoted by the maeter, as follows : 

" Interrogatory 4. Did said Dever state for whose account 
he applied for loans on said bonds ? Answer. Tes. He said 
the bonds were owned by William Muir, or held by Wil- 
liam Muir ; tbat said Muir was the agent of the Henrietta 
Mining & Smelting Company, at New York; that $100,000 
of said bonds had been prepared for issuance by said Com- 
pany, the proceeds of sale of which were applied to the pur- 
chase of maohinery to work the mine, which he said was loca- 
ted near Potosi, in the state of Missouri ; he said further that 
Wmiam Muir was pressed for funds, and had requested him 
to make loans for him (Muir) on the said bonds." 

I agrée with the conclusion of the master that upon that state- 
ment Mr. Chew was fuUy informed, not only as to the nature 
and estent of Muir's authority, but of the faet that he was 
vioiating it in so placing the bonds for the purpose of raising 
money for his own purposes, and not for the corporation; 
and, on that ground, the exception to the report, so far as 
that part of it is concerned, is overruled. 

As to the other part of the case, — the title of the défendant 
Burch to the bonds represented by him, — I hâve had more 
difficulty. But in this case, as in the other, it is simply a 
question of notice ; and I believe the rulings of the suprême 
court go so far as to hold that there must be something 
amounting to bad faith on the part of the purchaser before 
his title to negotiable pàper of this kind, purchased in the 
open market, can be defeated. An important f act in the case, 
as bearing upon the question of good faith, is this: Mrs. 
Burch advanced money — the title of the présent défendant 
being derived f rom Mrs. Burch, of course the question is as 
to her title — to the secretary of the company, and to her hus- 
band, for the purpose of.paying a debt for which the corpora- 
tion was liable in equity. The debt was created for the pur- 
chase of this very real estate which is now in controversy. 
It was taken in the name of Edgerton, the secretary of the 
Company, and Burch, as a mère matter of convenienee, I 
apprehend, and they advanced on the payment of the pur- 
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chase money something over $2,000, and then conveyed it 
to the corporation. 

Now, it was to pay tliis money, by them advanced, tîiat 
Mrs. Burch made the loan now in controversy. I say this haa 
an important bearing upon the question of good faith, because 
it might well hâve been believed by Mrs. Burch that the sec- 
retary of the oompany had authority to use the bonds of the 
Company for the purpose of raising money to pay this debt, 
which was a debt, in equity at least, against the corporation. 
Then, again, she received the bonds from the secretary of the 
corporation, and, I believe, it has been repeatedly held by the 
suprême court of the United States, and perhaps by other 
courts, that a purchaser of the' bonds of a corporation may 
présume that an officer of the corporation, acting in the 
capacity of an agent of the corporation, is acting within his 
authority, unless actual or construotive notice is brought home 
to suoh purchaser. But it is said that the husband of this lady 
knew the facts, and that notice to the husband is notice to the 
wife. I think, however, that this is not true for ail purposes. 
When a married woman is acting or contracting with référ- 
ence to her separate estate, it is well settled that she is to be 
regarded as Sbfeme sole. 

In regard to such transactions, especially under the more 
modem and enlightened view of the subject, she is as inde- 
pendent of her husband as he is of her. She is bound, then, 
in such transactions, only by notice given to him in so far as 
he acts as her agent. The suprême court of Missouri haa 
stated this doctrine in the sixty-seventh volume of the Mis- 
souri Eeports, page 601, in the case of Morrison v. Thistle, as 
follows: "In equity, husband and wife are not, in a large 
number of cases, regarded as one and the same person. They, 
for this reason, may sue and be sued, contract and be con- 
tracted with, and becomo the créditer or debtor of each other 
with like eiïect, so far as regards équitable contemplation and 
rights, as if they had never become one flesh, " citing numer- 
ous cases. 

Now, thore is no proof that Mrs. Barch had any informa- 
tion with regard to the authority of the secretary of this com- 



EDNKLB V. LAMAR INS. CO. 9 

pany, except that she waa assured that the transaction was 
ail right and proper, and acted upon the faith of that assur- 
ance. Her husband was, in this case, in no sensé her agent; 
on the eontrary, he dealt not for her but with her; was one 
of the parties asking the loan from her, and I think, therefore, 
that this is not a case in which the doctrine of notice to the 
husband is notice to the wife can hâve any force. It is also 
insisted that the trustée of Mrs. Burch, with respect to her 
separate estate, (De Cordova,) knew the facts, and that notice 
to him is notice to her; that is, that notice to the trustée is 
notice to the cestui que trust. The answer to that is that De 
Cordova, although her trustée with regard to her separate 
estate, was not her trustée with référence to this transaction 
at ail. Holding as he did the naked title to her lands, and 
for her use and benefit, he joined with her in making the mort- 
gage for the money to be loaned to thèse parties; but that was 
a separate transaction from the matter now in cdntroversy, 
to-wit, the hypothecation of thèse bonds, and with that the 
trustée had nothing to do. 

The resuit of my examination of the case is that the ex- 
ceptions to the report of the master must te overruled. 



EuNKLB V. The Lamab Insurance Company. 

{ŒreuU Court, 8. S.Ohto. ,1880.) ■ 

JURISDICTION — FOREIGN ISSURANCE CoMPANY — KbV. ST. i 733 — Bx 

Paktb ScHOLLENBEnoER, 96 U. S. 369. — A foreign insurance Company 
is subjeet to the jiirisdiction of a circuit court in a district other than that 
of which it is an inhabitant, when, in accordance with the atatutory 
provision of the state in which such district is situated, it hasduly au- 
thorized an agent of the company in that state to acknowJedge service of 
process in such state for and on belialf of tlie company, and has con- 
sented that the service of process upon such agent shall be talcen and 
held to be as valid as if served upon the company accordlng to the law» 
of that or any other state or country. , 

Motion to set aside and quash the service of the summons. 
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Taft de Lloyd, for plaintifî. 

John F. Follett and J. M. Simon, for défendant. 

■Swing, D. J. This action is brought by the plaintiff, a citi- 
zen and résident of the southem district of Ohio, against the 
défendant, -whom the pétition avers to be a corporation 
created by the laws of New York, and an inhabitant of that 
state, and who, it allèges, did, on the twentieth day of August, 
A. D. 1878, at the city of Cincinnati, Ohio, in considération 
of the payment by the plaintiff to the défendant of a premium 
of $60, by its agent, duly authorized, there make its policy 
of insurance in writing, and delivered the same to the plain- 
tiff, insuring certain property against loss by fire. That loss 
has accrued to the amount of $833.62, for which he claims 
judgment. 

The command of the summons issued upon the pétition is : 
"You are hereby commanded to summon the Lamar Insur- 
ancu Company of New York, (John S. Taylor, agent,) citizen 
of and résident in thé state of Ohio." Upon the summona 
the marshal returns : "Eeceived this writ at Cincinnati, Ohio, 
November 24, 1 879, and served the same, by true copy hereof , 
to John S. Taylor, agent of the Lamar Insurance Company 
of New York, at 2:35 p. m., November 25, 1879." 

The défendant filed a motion to set aside and quash the 
service of the summons for the reasons : 

First. That the said défendant is a corporation organized 
under the laws of the state of New York, and is a résident 
and an inhabitant of said state of New York, and is not a 
résident or inhabitant of the state of Ohio, or of the said 
Bouthern district of Ohio. 

Second. Said summons was issued against the said défend- 
ant as a citizen of and résident in the state of Ohio, which is 
not true. 

Third. The défendant cannot be sued or required to answer 
in this court. 

The question presented in argument, and intended to be 
raised by this motion, is whether this court can acquire juris- 
diction of a foreign insurance company, doing business in this 
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district, by the service of a summons upon its agent, residing 
within this district. 

The motion is based upon the seven hundred and thirty- 
ninth section of the Eevised Statutes, which provides "that no 
civil suit shall be brought against an inhabitant of the United 
States in any other district than that of which he is an inhab- 
tant, or in which he is found at the time of servingthe writ." 

The statutes of the state of Ohio in regard to suits against 
foreign insurance companies provide, (section 3658 :) "Any 
such company desiring to transact any business by an agent in 
this state shall file, with the superintendent, a written instru- 
ment, duly signed and sealed, authorizing any agent of the 
company in this state to acknovrledge service of process in this 
state for and on behalf of the company, consenting that service 
of process, mesne or final, upon such agent, shall be taken and 
held to be as valid as if served upon the company according 
to the laws of this or any other state or country." 

Section 5030 provides "that in case of foreign insurance 
companies the suit may be brought in a county ■where the 
cause of action originated." 

And section 5046 provides that "when the défendant is a 
foreign corporation, having a mafiaging agent in this state, 
the service may be upon such agent," 

It is contended by the défendant that being, under the 
décisions of the suprême court of the United States, for the 
purposes of suit, a citizen of the state creating it, its habita- 
tion is fixed in that state, and it cannot be "found" outside of 
that state so as to be served with a summons in any other 
district than that in the state, which created it, and that the 
statutes of Ohio cannot hâve the efifect to change this rule of 
law ; and in support of this proposition we wére ref erred by 
leamed counsel to Pomeroy v. N. Y. éN. H. B. 4 Blatch. 220; 
Myers t. Darse, 13 Blatch. 22. Thèse authorities certainly 
do sustain the proposition, as well as does that of StillweU et al. 
V. The Empire Fire Ins. Co. 4 Central Law Journal, 463, de- 
eided by Judge Dillon. A différent view, however, seems to 
hâve been held by Justice McLean, in French v. The Lafayette 
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Fire Ins. Co. 5 MoLean, 461, and by Judge Woods, în Knote 
V. Southern Life Ins. Co. 2 Woods, 479. 

But, whatever may hâve been the différent décisions upon 
this question, and the reasons in support thereof, it is not uow 
necessary to discuss, for the law upon the subject bas been 
recently definitely settled by the suprême court of the United 
States, iTiEx parte SchoUenherger, 96 U. S. 369. In thatcase 
suit was brought in the circuit court of the United States for 
the eastern district of Pennsylvania, by a citizen of that dis- 
trict, against a foreign insurance company, and service of pro- 
cess was made upon its agent, ■who resided within the district. 
The company was doing business in Pennsylvania, under a 
license, under a statute which required that the company 
should file a written stipulation, agreeing that process issued 
in any suit brought in any court of that commonwealth hav- 
ing jurisdiction of the subject-matter, and served upon the 
agent specified by the company to reçoive service of process 
for it, should hâve the same effect as if personally served 
upon the company "within the state. 

The provisions of this statute are substantially those of the 
state of Ohio, supra. In that case Mr. Chief Justice Waite, 
after citing, in support of the jurisdiction, Eailroad Company 
T. Harris, 12 Wall. 65 ; Railway Company v. Whitton, 13 
Wall. 270; Lafayette Insurance Co. v. French, 18 How. 404; 
and Ex parte McNeill, 13 Wall. 236, says : 

"A corporation cannot change its résidence or its citizen- 
ship. It can bave its légal home only at the place where it 
is located, by or under the authority of its charter ; but it 
may, by its agents, transact business anywhere, unless pro- 
hibited by its charter, or excluded by local laws. Under such 
circumstances it seems clear that it may, for the purposes of 
securing business, consent to be 'found' avs-ay from home, for 
the purposes of suit growing out of its transactions. The act 
of congress prescribing the place where the person may be 
eued is not one affecting the gênerai jurisdiction of the courts. 
It is rather in the nature of a personal exemption in favor 
of a défendant, and it is one which he may waive. If the 
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citizensbip of the party is Bufficient, a défendant may consent 
to be sued anywhere he pleases; and, certainly, juriadiction 
will not be ousted because he bas consented. Hère the de- 
fendant companies haye provided that they can be 'found' in 
a district other than that in which they réside, if aparticular 
mode of proceeding is adopted, and they bave be«n so 'found.' 
In our opinion, therefore, the circuit court bas jurisdiction of 
the causes, and should proceed and try them. 

"We are aware that the practice in circuit courts generally 
bas been to décline jurisdiction in this class of suits. tpon 
an examination of the reported cases in which this question 
bas been decided, we find that in almost every instance the 
ruling was made upon the authority of the late Mr. Justice 
Nelson, in Day v. The Newark India-Rubber Manufactuting Co. 
1 Blatchf. 628, &nà Pomeroy v. The New York & New Haven 
R. Co. 4 Id. 120. Thèse cases were decided by that learned 
justice, the one in 1850 and the other in 1857, long before 
our décision in Railroad Co. v. Harris, supra, which was not 
until 1870, and are, as we tbink, in conflict with the rule we 
there established. It may also be remarked that Mr. Justice 
Nelson, a member of this court, concurred in that décision." 

In the cause now before the court, the plaintiff beingf a cit- 
izen of this district, and the défendant a citizen of the state 
of New York, the résidence of the parties is such as tô give 
ihis court jurisdiction; and the défendant having coiûplîed 
with the statutes of Obio, thereby consented that it nright bë 
sued within this district, and that process might be served 
upon their agent ; and suit having bèen brought in this court, 
and process having been served upon their agent, jurisdiction 
bas been obtained of the défendant. 

The motion to quash will, therefore, be overruled. 



/ 
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BaixjEt V. The New Yoek Savings Bank and another. 
{Cireiiit Court, 8. D. New York. April 24, 1880.) 

Kek_*tai,— Necessaby Pakty to Suit — Savings Bank — Act of Mauch 
3, 1875.— An action was brought bya widow residing in New York to 
reoover moneys deposited by her late husband, as trustée, in a New- 
York savings bank. On pétition of the bank, under a statute of tlie 
state, (Laws 1875, c. 371, p. 401,) the alleged exécuter of the décèdent, 
résident in Connecticut, was made a party défendant. The bank subse- 
quently put in an answer, setting up tliat it could not ascertain wliicli of 
the two claimants was entitled to the moneys ; averred its readiness to 
pay them to the person lawfully entitled tliereto ; asked for a stay of 
proceedings until a légal représentative of tlie estate of the décèdent 
should be appointed and made a party to the action ; and prayed that, 
when ail the parties necesaary to render the judgment of the court a 
protection to it should hâve been brought in, such parties might inter- 
plead and settle their rights among themselves, and that such bank 
might pay the moneys into court to await the final détermination of 
the action, and be stricken out as a party to the action, and ita liability 
for the said moneys thereupon cease. Edd, tliat until the moneys had 
been paid into court, and its liability for the deposit had ceased, the 
bank was a necessary party to the suit ; and, therefore, under the cir- 
cumstances ot the case, the cause could not be removed from the state 
court under section 2 of the act of March 3, 187S. 

Motion to remand. 

Francis N. Bangs, for motion. 

Charles G. Beaman, Jr., contra. 

Blatchfobd, C. J. This suit was originally brought in the 
suprême court of New York by the plaintiff against the New 
York Savings Bank. The complaint put in in the state court 
demanded judgment against the bank for $25,000, and inter- 
est and costs. It prayed no other relief. The claim sued on 
was made under an alleged right of the plaintiff to moneys 
which her deceased husband, Benjamin Bailey, had on de- 
posit in the bank at the time of his death in the name of 
"Benjamin Bailey, trustée." 

The bank is a savings bank incorporated under the laws of 
New York. By section 25 of the act of the législature of New 
York, passed May 17, 1875, (Laws 1875, c. 371, p. 408,) it is 
provided as follows : "In ail actions against any savings bank, 
to recover for moneys on deposit therewith, if there be any 
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person or persons, whether husband or wife, or otlierwîse, 
claiming the same fund, who are net parties to the action, 
the court in which such action is pending may, on the péti- 
tion of such savings bank, and upon eight days' notice to the 
plaintiff and such claimants, make an order amending the 
proceedings in said action by making such claimants parties 
défendant thereto; and the said court shall thereupon pro- 
ceed to hear and détermine the rights and interests of the 
several parties to said action in and to said funds. The said 
funds or deposits which are the subject of the said action 
may remain with such savings bank, upon the same interest 
as other deposits of like amount, to the crédit of the action, 
until final judgment therein, and the same shall be paid by 
such sa rings bank in accordance with the order of the court, 
or the deposit in oontroversy may be paid into court, to await 
the final détermination of the action; and, when so paid into 
court, the corporation shall be stricken out as a party to such 
action, and its liability for such deposits shall cease. " 

On a pétition of the bank made under said statute, and on: 
due notice to the plaintiff and to Lewis H. Bailey, the state 
court made an order, on the tenth of November, 1879, order-' 
ing that "Lewis H. Bailey, as exécuter of the last will and 
testament of Benjamin Bailey, deceased," be made a party. 
défendant to the action, and that the pleadings and proeeed-. 
ings be amended accordingly, and giving leave to Lewis H.. 
Bailey, "as such executor," to answer the complaint, and 
ordering "that the court will thereupon proeeed to hear and 
détermine the rights of the several parties to this action in 
and to the said fund or deposit." The order states that 
"Lewis H. Bailey appeared in court, on the application, by 
attorney," and "requested to be made a party défendant in 
this action," and that the counsel for the bank and the coun- 
sel for Lewis H. Bailey were heard in favor of the application,, 
and the counsel for the plaintiff in opposition to it. 

It appears by the pétition that Benjamin Bailey left a wiU 
appointing bis brother, Lewis H. Bailey, hia sole executor; 
that proceedings for its probate were pending; that Lewis H, 
Bailey was one of the residuary legatees under it; that lettéxs 
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testamentary had not been issued to Mm ; and he claimed, as 
exécuter, and as belonging to Baid estate, the same moneys 
which plaintifï claimed. The bank put in an answer, in the 
state court, to the complaint, on the eleventh of December, 
1879, setting up that they could not ascertain which of the 
two claimants was entitled to the moneys, and averring its 
readiness to pay them to the person lawfully entitled to them, 
and asking for a stay of proceedings in the action until a 
légal représentative of the estate of Benjamin Bailey shall be 
appointed and be made a party to the action; and that when 
ail the parties necessary to render the judgment of the court 
a protection to the bank should hâve been brought in, such 
parties might interplead and settle their rights araong them- 
selves, and the bank might pay the moneys into court to 
await the final détermination of the action, and be stricken 
out as parties to the action, and the liability for the said 
moneys thereupon cease. 

On the nineteenth of December, 1879, the state court, on 
the application of Lewis H. Bailey, and on notice to the 
plaintiff and against her opposition, made an order that the 
complaint be amended by inserting this allégation: "The 
plaintiff allèges, upon information and belief, that the de- 
fendant Lewis H. Bailey claims the several sums of money 
aforesaid, deposited with the said défendant, the New York 
Savings Bank, with the interest due thereon, as the executor 
of the last will and testament of Benjamin Bailey, deceased, 
and claims that said sums were the individual property of 
Baid Benjamin Bailey, deceased, in his life-time, and now, 
together with the interest due thereon, form and are a part 
of his Personal estate." The answer of the bank was to 
stand as its answer to the complaint as amended. Lewis H. 
Bailey put in an answer on the nineteenth of December, 1879, 
setting forth that the probate of the will was opposed ; that 
the moneys in the bank belonged to the estate ; and that, 
until the will should be admitted to probate, he, "as the exéc- 
uter named thereîn, is chargedwith the duty of coUecting 
and proteoting the said deposits, anà preventiug any misap-/ 
plication theyeof." 
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. Bubseqnently, Lewis H. Bailey took steps to remove the 
cause into this court. His pétition for removal set forth his 
own eitizenship as of Connectieut, and the citizenship of the 
plaintiff and the bank as of New York ; tliat the bank was a 
mère stake-holder of the fund in controversy, and had no 
interest in the controversy, which was wholly between the 
plaintiff and the petitioner, as representing the estate of the 
deceased. The state court made an order reciting that the 
suit is one in which there is a controversy "between a citizen 
of the state of New York and a citizen of the state of Con- 
nectieut," and removing "the said cause" into this court. 

The plaintiff now moves to remand this cause to the state 
court. No order has been made that the bank pay into court 
the deposit in controversy, to await the final détermination 
of the action, nor has it been paid into court, nor has the 
bank been stricken out as a party to the action, nor has its 
liability for the deposit ceased. On the eontrary, the answer 
of the bank to the complaint expressly states that it does not 
propose to pay the moneys into court, or to be stricken out as 
a party, or to bave its liability for the money cease, until a 
légal représentative of the estate shall hâve been appointed 
and made a party to the action. 

Under thèse circumstances, if the court should adjudge that 
the plaintiff is entitled to the moneys, and they are not in 
court, it must award to her exécution against the bank to 
coUect them. It cannot do that unless the bank is a party. 
So the bank is a necessary party as respects the plaintiff. 
She has brouglit the bank into court, and nothing that has 
been done has had the effect to take the bank out of court, or 
out of the suit. Adding' Lewis H. Bailey as a défendant bas 
had no such effect. On the complaint the bank is liable to 
the plaintiff. Showing that the bank, as the case stands, is 
not liable to Lewis H. Bailey, does not necessarily show that 
it is liable to the plaintiff. On the answer of the bank it has 
a right to be heard to defeat the claim of Lewis H. Bailey, 
because he is not the représentative of the estate, and Jiis 
acquittance will not protect the bank, and then to, be heard 

v.2,no.l— 2 
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to defeat the claim of the plaintifiF, on the ground that she 
makes out no title to the money. The bank is thus a proper 
and a necessary party, and, being a citizen of the same state 
with the plaintiff, the case is not a removable one, under sec- 
tion 2 of the act of March 3, 1875, (18 U. S. St. at Large, 
470,) although the plaintiff and Lewis H. Bailey are citizens 
of différent states. 

There is not in this case, as it now stands, any controversy 
between citizens of différent states to which a défendant, citi- 
zen of the same state with the plaintiff, is not a necessary 
party, so as to make a case within the first subdivision of 
section 2 of the act of 1876 ,* nor any controversy which is 
whoUy between citizens of différent states, and which can be 
fuUy determined as between them without the présence of a 
défendant citizen of the same state with the plaintiff actually 
interested in such controversy, so as to make a case within 
the second subdivision of section 2 of the act of 1875. No 
case is cited where a removal has been allowed under section 
2, under circumstances such as those which exist in the prés- 
ent case; 

In WehlY. Wold, in this court, (December 10, 1879,) and 
in Healy v. Prévost, 8 Eeporter, 103, the original debtor had 
ceased to be a party, the money was in court, and the two 
remaining parties were of diverse citizenship. 

The motion to remand the cause is granted, with costs. 



The Chicago, St. Louis & New Orl eans Eaileoad Compant 
V. Macomb and others. 

(Circuit Cowt, 8. D. UTew York. April 27, 1880.; 

Biu, FOB D18COTBKT — Speciai, Demubrer. — A spécial demnrrer to part 
of a blll must point out with certainty the part demurred to. 

Same— Ikteheogatoribs. — Interrogatories are not to be framed and lim- 
ited upon the theory that everything stated in the bill ia precisely and 
In every détail true. 
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SiJiE— Pbayek for GENERAT. RELIEF.— A prayer for gênerai relief Is a 
prayer for any relief the court can give, except by injunction, upon the 
facts averred in tlie bill. 

Bame — Dbmuhreb. — A demurrer relies merely upon matter apparent on 
the face of' the bill. 

Bame — Interrogatory — Answer. — It is the spécial office of an excep- 
tion, and net of a demurrer, to raise the question whether an aniiwer to 
an interrogatory is sufficient. 

Demurrers to bill for aiscoverj. 

F. N. Bangs, for défendant, 

J. Emott, Aslibel Green and J. F. Dillon, for complainant. 

Choate, D. j. The complainant, claiming to hâve Bucceeded 
to the rights of purchasers under a foreclosure sale in a cer- 
tain railroad, has brought this bill for disoovery and relief, 
in respect to certain bonds issued or alleged to hâve been 
issued under two earlier mortgages on parts of the road, pray- 
ing, among other things, that certain of said earlier mortgage 
bonds, in the possession of the défendants, be delivered up to 
be cancélled. The bUl also contains a prayer for gênerai 
relief. 

The défendant Macomb has filed an answer, in which he 
has answered part of the bill. He has also filed 32 demur- 
rers to différent parts of the, bill, and the demurrers hâve been « 
argued. 

The first demurrer is to "se much and such part of said 
bill as in the fourth, fifth, sixteenth, eighteenth, twenty-first, 
fcwenty-third, twenty-fourth, twenty-fifth, twenty-sixth, twenty- 
seventh and twenty-eighth interrogatories, or elsewhere, seeks 
that this défendant may answer and set forth the matters as 
to which he is thereby interrogated of and concerning said 
first mortgage bonds, etc., not therein and thereby referred to 
as having been issued without the consent of the trustées in 
said mortgage, or without the certificate of such trustées." 
And the spécial cause of demurrer alleged is that the plain- 
ti£E has not stated such a case as entitles it to such discovery. 

An objection is taken to this demurrer that, even without 
the addition of the words "or elsewhere," the demurrer would be 
Bufficiently certain, yet those words make the demurrer bad 
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beeause it does not point out with certainty the parts of the 
bill demurred to. 

The rule, undoubtedly, is that a spécial demur/er to part of 
a bill must point out with eerfcainty the part demurred to. 
This is not only necessary for reasons of convenience, but, 
nnless the demurrer has this précision, there must be great 
uncertainty in the judgment, if a judgment is entered, sus- 
taining the demurrer. Atwell v. Terrett, 2 Bl. 0. C. 39. The 
defendant's counsel relies, however, on the case of Claridge 
V. Hoar, lé Ves. Jr. 65, as an authority for rejecting the 
words "or elsewhere" as surplusage. That was not a case of 
a demurrer, but of a plea, and I think it hns no relevancy to 
this question. 

It would seem that if the demurrrer is sustained it must 
be sustained as a whole. And if that is so the judgment 
would evidently be uncerfcain as to what parts of the bill 
under the judgment on the demurrer the défendant would be 
cxcused from answering. But as bo+ h parties hâve also fuUy 
argued this demux'rer on the mérita, as if it were a demurrer 
to the discovery sought in the enumerated interrogatories 
only, I hâve examined it as if the words "or elsewhere" Jiad 
been omitted or could be rejected. 

The bill allèges that the first mortgage bonds to which iliese 
interrogatories relate are void in the hands of the défendant, 
on several grounds ; and among other things alleged in re- 
spect to ail of that class of bonds held by this défendant it ia 
stated in the bill that thoy had not the certificate of the 
trustées to their genuineness, as required by the mortgage. 
This defect is alleged as one of the grounds for holding them 
void in the hands of the défendant, who is also alleged to hold 
them with notice of their invalidity, and without having 
parted with value for them. 

The objection to thèse interrogatories is, as stated in f'o- 
fendant's brief, that "inasmuch as the bill only charges 
Macomb with holding uncertificated bonds, can the plaintiff 
hâve a discovery as to any other bonds?" It is also objected 
that the plaintiff is not entitled to any discovery as to any 
bonds not held by the défendant Macomb, The interrog; • 
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tories referred to are undoubtedly broad enough to call for 
answers as to first mortgage bonds held by Macomb, other 
than uncertified bonds, and also as to bonds other tban those 
held by Macomb, certified or uncertified. But I think the 
plaintiff is entitled to the discovery sought for in both partic- 
ulars. It is true, it is alleged in the bill that the bonds held 
by this défendant are uncertified, but on this point the plain- 
tiff may be misinformed ; and, in fact, the defendant's bonds 
may be in part certified, and interrogatories are not to be 
framed and limited upon the theory that everything stated in 
the bill is precisely and in every détail true. 

And, as to the other point, the bill shows such grounds of 
relief against this défendant and his associâtes, for alleged 
fraud in the disposition of thèse bonds generally, the rights of 
the complainant not being limited to those held by this défend- 
ant, that the interrogatories are proper for the purpose of 
discovering what disposition bas been made of any of that 
issue of bonds. The point is also made that the prayer 
for relief is limited to the bonds held by the défendant. But 
the bill states a case larger than that, and the prayer for gên- 
erai relief is a prayer for any relief the court can give, except 
by injunction, upon the facts averred in the bill. Story Eq. 
PL 4041. 

The second, third, fourth, sixth, seventh, eighth, nint'h, 
tenth, eleventh, twelfth, fifteenth, sixteenth, seventeenth, 
nineteenth and twentieth demurrers are clearly bad because 
they do not point out with oèrtainty the parts of the bill de- 
murred to. 

The fifth demurrer is to "so much and such part of said 
bill as in the fifth, seventh, nineteenth, twenty-first, twenty- 
third, twenty-fourth, twenty-fifth, twenty-sixth, twenty-sev- 
enth and twenty-eighth interrogatories, or elsewhere, seeks 
that this défendant may answer and set forth the matters, 
etc., concerning the payment or rédemption of any second 
mortgage bonds, etc., not alleged in the bill, or appearing by 
this defendant's answer to hâve been at the time of the com- 
mencement of this suit or now to be in the hands and pos- 
session of this défendant. The ground alleged is that no such 
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case is stated in the bill as entitles the plaintiff to the dis- 
covery. 

This demurrer is open to the same objection in matter of 
form as the first demurrer, and to this further objection, that it 
is not based upon what appears in the bill, but refers to aver- 
ments in the answer for the purpose of defining the part of 
the bill demurred to. This is objected to as a fatal defect in 
the demurrer, and I think the objection is well taken. It 
violâtes the rule that a demurrer "relies merely upon matter 
apparent on the face of the bill." (Mitf. Eq. PI. 249.) It 
also leaves the parts demurred to uncertain. But upon the 
merits I think the plaintiff is entitled to the discovery sought, 
and that the objection made to the bill, that the fraud alleged 
is not averred with suËScient certainty, is not well taken. 

The thirteenth demurrer is to the discovery sought by the 
eleventh interrogatory as to the books and accounts of the 
"Mississippi Central Eailroad Company." The grounds of 
demurrer are that that company bas no interest in the cause ;. 
that the discovery isnot material to the relief prayedfor; and 
that the plaintifif bas not stated such a case as entitles it 
to such discovery. The fourteenth demurrer is to the twelfth 
interrogatory, which seeks similar discovery as to the books 
and accounts of the "Southern Eailroad Association." The 
same grounds of demurrer are alleged. The bill allèges, on 
information and belief, that the books of both said corpora- 
tions are in the possession and under the control of. the dé- 
fendant Macomb, who is also alleged to be an officer of the 
first-named company, and the président of the second. It is 
alleged in the bill that thèse books and accounts were kept 
under the direction of the défendant, and contain very mate- 
rial évidence of the dealing of said companies with each 
other, and with this défendant and bis associâtes, touching 
the rédemption of the mortgage bonds, the subject-matter of 
the suit, and I can , see no reason why the interrogatories 
should not be answered. 

The eighteenth demurrer is to the seventh interrogatory, 
which seeks discovery as to whether the défendant holds or 
owns the bonds held by him in bis own rigbt, or holds them 
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for other parties or jointly with others, and if for or with 
others, for and with whom. The ground of this demurrer is 
that as to any bonds not held by the défendant he is a mère wit- 
ness. But the interrogatory does not call for any discovery 
as to any bonds not held by the défendant, and as to those 
held by him it is averred that he has received them with notice 
and without considération, from parties having no right to 
them, and he is asked to disclose what interest he has. 

The remaining demurrers, which are to the discovery sought 
by particular interrogatories, seem not to be well taken. To 
many of thèse interrogatories the défendant has answered, 
and the object of the demnrrers appears to be to obtain the 
opinion of the court whether he should answer further. If 
the interrogatories are too broad, and he has answered so far 
as the plaintiff has shown himself entitled by his bill to a 
discovery, a demurrer to the interrogatory is unnecessary and 
improper. If the plaintiff is satisfied with the answer, then, 
so far as that part of the bill is concerned, the answer is com- 
plète. If the plaintiff is not satisfied, it is the spécial office of 
an exception, and not of a demurrer, to raise the question 
whether the answer is sufficient. 

The demurrers are overruled. 



EosENBAOH V. Dbeyfuss and others, 
{District Court, 8- D. Nm York. March 8, 1880.) 
Ubmubbbk — Notice op Hbaring. 

Koones é Goldman, for défendants. 

Fiero é Chittenden, for plaintiff. 

Choate, D. J. This cause, which is a oommon-law action, 
being at issue on complaint and demurrer thereto, the plain- 
tiff gave less than 14 days' notice of hearing for a stated term 
of the court. The défendant objects that under Eevised 
Statutes, § 914, the same notice must be given as is required 
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under the New York Code for the trial of an issue of law which 
the hearing upon a demurrer is. 

By that code 14 days' notice must be given. I think this 
is a matter of "practice" within the meaningof section 914 of 
the Eevised Statutes, and I see no difficulty in its being 
adapted to the trial of causes in the fédéral courts. There- 
fore, it must be deemed applicable, and, so far as the rules 
of this court allowed a shorter notice, they are abrogated by 
the statute. Case stricken from the calendar. 



CoMBiNATiON Teust Co. and others v. Weed and others.* 

{Oireuit Court, E. D. Pennsylvania. April 6, 1880.} 

CORPOEATION— CONTBACT WiTH PkBSIDBNT — FiDUCIAnY RELATION— IK- . 

JUKCTION. — The président ol a corporation occupies a position of trust, 
and may be called upon by bill in equity to account for and make resti- 
tution of any part of the property conflded to his care which he lias 
improperly applied to his own use, While a contract by which a corpo- 
ration delivers to its président, with power of sale, unissued stock, as 
security for a loan from him, will be looljed upon with suspicion, it wiil 
be enforced when sUown to hâve been made for the Leneflt of the corpo- 
ration, and to be just. 
PiiBDGB OF Unisstjbd Stock. — A Corporation may pledge, as security for 
a loan, unissued stock held by it in trust for the advancemeut of ita 
best interests. 

Motion to dissolve injunction. 

This -was a bill in equity filed in a state court by the corpo- 
ration plaintiff against its président, to restrain him from sell- 
ing certain stock which had been transferred to him by the 
corporation, and held by him under a written agreement as 
collatéral security for the repayment of a loan of |10,000, 
made by him to the corporation, with power of sale in case of 
default in repayment of the loan. The bill alleged that most 
of this stock was unissued stock held by the corporation in trust 
for the advancement of its best interests ; that instead of pay- 
ingto the corporation $10,000 défendant had deducted from 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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that amount over $2,000 as commissions and for other de- 
mands, and had made various other gains and profits from 
the transaction, and that, as président, heoccupied sueh a fidu- 
ciary relation to the corporation that hewas bound toaccotint 
for the sums so retained before proceeding to sell the collat- 
éral. A five days' injunction was granted by the state court, 
which -was af terwards continued ' urttil f urther order. The 
cause was afterwards removed to the United States circuit 
court, where respondent filed an answer alleging that he did 
not make the loan, but that at the request of the corporation 
he procured it from one Adams, by agreeing to give to Adams 
his individual indorsement upon the corporation notes, and 
that the loan was made in his own name, in order that he 
might indorse to Adams the notes given therefor; that with 
the consent of the corporation he had retained $1,000 for 
•commissions, and $1,000 for a debt due him from the corpo- 
ration, and that the corporation had received and spent the 
remaining $8,000. The motion was arguedupon bill, answer 
and af&davits. 

Angelo T. Freedley and William Henry Rawle, for com- 
plainants. 

Thomas TIart, Jr., and James E. Gowen, for respondents. 

BuTLËB, D. J. The bill, we think, présents a case within tho 
équitable oognizance of the court. The défendant Weed, as 
président of the corporation plaintiff, occupies a position of 
trust and confidence, and is liable to be called upon to 
account for and make restitution of any part of the property 
confided to his management and care which he bas improp- 
erly applied to his own use. Jackson v. Liidenling, 21 Wall. 
616; OU Co. V. Manhery, 1 Otto, 587; Kochler v. Iron Co. 2 
Elack, 721; Dniry v. Cross, 2 Wall. 299; Luxemhurg R. Co. 
T. Maquay, 25 Beav. 586; Cumherland Coal Co. v. Sherman, 
30 Barb. 553 ; Dodge y. Wolsey, 18 How. 331; Hill v. Frazer, 
10 Har. 324; Ashurst's Appcal, 10 P. P. Smith, 314; Angel 
& Ames on Corp. § 312, (p. 329 of lOth Ed.) In addition to 
this a part of the property in controversy passed into his 
hands upon an express trust set out in the transfer under 
which he received it ; and a trust is acknowledged, as respecta 
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ail the property, in the third paragraph of the défendants' 
agreement, marked "Exhibit B," accompanying the bill. 

We do not, however, see anything to justify restraining the 
défendant to the estent asked for. The propriety of the con- 
tract entered into between him and the corporation is not 
questioned. While such contracta are looked upon with sus- 
picion and disfavor by the court, they may be enforced when 
Bhown to hâve been made for the benefit of the corporation 
and to be just. OU Co. v. Manbery, 1 Otto, 687. The only 
complaint hère is that Mr. Weed, on receiving the securities, 
"instead of paying the sum of $10,000 to the corporation, 
deducted therefrom certain sums, amounting to upwards of 
$2,000, under various pretences and allégations that he was 
entitled to commissions thereon, and other demands, whereby 
the corporation plaintiff did not receive the sum of $10,000, 
but only received a sum much less in amount; and thèse 
Bums the said Weed has since declined to pay or account 
therefor, and the complainants are informed and believe, and 
Bo aver, that the défendant has made various other gains and 
profits from the said transaction, the amount wher-eof is 
unknown to the complainants." 

Whatever balance may be due the défendant, on account of 
the loan, the plaintiffs aver their -willingness to pay. It ap- 
pears, from the affidavits and exhibits, that the défendant 
retained $1,000 as commission for negotiating the loan, and 
$1,000 further in payment, as he says and as the corporation 
books show, of previous indebtedness to him. There is noth- 
ing before us, at this time, to justify a belief that he retained 
any more, or that he derived any other benefit from the trans- 
action; nor does it appear that he has received anything on 
the stock or bonds as dividends or interest. As the case 
stands, therefore, the défendant Weed appears to hâve a just 
and virtually undisputed claim against the corporation to the 
extent of $8,000, with the interest due thereon. 

The statement in T. H. Green's affidavit that the défend- 
ant "took an additional $225," has not been overlooked, but 
the circumstances — that the abstract from the books, which 
this witness says "is an accurate statement relative to said 
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loan," does norsustain his allégation respeeting this sum; 
that it is not sustained by any entry in the tooks, so far as 
appears, while it was the duty of this witness to make a,n 
entry, if his statement is correct; that the mtness is unsup- 
ported by any other évidence, and is contradicted by the de- 
fendant ; that he f ell into a very singular error in giving us 
the "statement relative to said loan" from the books — forbid 
a reliance upon this witness' testimony respeeting this sum. 
Nor hâve we overlooked the statement of Mr. Wheeler respeet- 
ing "other profits" said to be realized by the défendant Weed. 
But this statement is contradicted by the défendant, and of 
itself is too shadowy and uncertain to be of value on this 
bearing. 

Why, therefore, should not the défendant be allowed to 
proceed on his contract to obtain satisfaction of the amount 
thus appearing to be due ? While it is unpaid the plaintiffs 
hâve no equity that would justify the court in restraining the 
défendant from proceeding to this extent. We ean only inter- 
fère 60 far as is necessary to proteet the plaintiffs against 
danger of loss from the alleged misapplication of the $2,000 
referred to. 

The "unissued stock" was, as the bill states, left with the 
Company to be applied to the "advancement of its best inter- 
ests." The directors were thus made the judges of how it 
could most advantageously be used for this purpose. That 
they applied it to raising money for the company is not a 
subject of complaint. We hâve treated Mr. Weed as the 
holder of the securities, as, for the purposes of this hearing, 
at least, seemed necessary. 

An order will be drawn modifying the decree in accordance 
with this opinion. 

Afterwards the court entered the foUowing decree : 

"And now, April 8, 1880, a motion to continue the injuno- 
tion heretofore granted by the court of common pleas, No. 3, 
of the city and county of Philadelphia, having been argued 
on affidavit filed by the plaintiff, and on the answer of the 
défendant Weed, it is ordered that unless the said plaintiffs, 
or either fo them, shall pay into court before Tuesday, April 
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13, 1880, the sum of $8,000, with interest thereon from the 
tenth day of October, 1878, the said injunctiou shall be 
restricted so as to apply only to such seouritities as shall 
remain unsold after enough hâve been sold to pay the sum of 
$8,000 and interest as aforesaid, allowing the défendant to 
proceed and sell to the extent necessary to raise that amount, 
and that the injunction be cont'nued as respects the remain- 
der of said securities until further order; but if the saidplain- 
tiffs, or either of them, shall pay the said amount into court 
before the said thirteenth day of April, 1880, then the said 
injunction shall continue until the further order of court. 
And it is further ordered that if the said amount shall be paid 
into court it shall be to the solicitor of the défendant Weed, 
on his filing with the clerk a receipt therefor, signed by Sam- 
uel Adams, in the said answer mentioned, and depositing with 
the clerk the securities in the answer mentioned as having 
been given with the note of the Combination Trust Company 
for $10,000, described or mentioned in the bill and answer." 



BCATTESGOOD V. TOTTON.* 
(.Circuit Court, E. B. Pennsylvania. April 23, 1880.) 

CUSTOMS — DUTIES ON PRUIT — Al-LOWANOB FOR DECAY — INTERPRETATION 

OF Statutb. — The terms " quaatity " and " wliole quatitity," ia sched- 
nle "M," 4 2504, Rev. Bt. 476, relating to duties on imported fruit, and 
making an allowance for losa on decay which excceds 25 pcr cent, of 
the " quantiy," relate to the whole importation of fruit, and uot to the 
quantity in each particular package damaged. 

Motion for judgment on point reserved. 

This was an action against the coUector of customs to 
recover back duties alleged to hâve been illegally exacted upon 
an importation of oranges. The verdict was for the plaintiff, 
Bubject to a point of law reserved by the court as to the 
proper construction of schedule "M," § 250é, Kev. St. 476, 
under which the duties were levied. 

*Reported by Frank P. Prichard, Esq., of the Pliiladelphia bar. 
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George P. Rich and Charles M. Neal, for plaîntiff. 

John K. Valentine, for défendant. 

BuTLEE, D. J. Judgment must be entered for thé défend- 
ant. The case turns upon schedule "M," § 2504, Eev. St. 
476: "Fruits, oranges, lemons, pineapples and grapes, 25 
per cent, ad valorem ; limes, bananas, plantains, shaddocks, 
mangoes, 10 per cent, ad valorem. But no allowance shall 
be made for any loss by decay on the voyage unless the loss 
shall exceed 25 per centum of the quantity, and the allow- 
ance then made shall be only for the amount of loss in excesa 
of 25 per centum of the whole quantity. " 

Do the terms "quantity" and "whole quantity" hère em- 
ployed relate to the quantity imported or the quantity dam- 
aged? Possibly no very great violence wonld be done to the 
language by either construction ; but its most natural import, 
certainly, is the quantity imported, the quantity liable to duty. 
Indeed, it ia a little difficult to understand how the term 
"whole quantity" can hâve any other rational application. 
Where is the warrant for applying it to a particular package ? 

The manner of proceeding to ascertain losses generally on 
merchandise (referred to in the plaintiff's argument) does not 
affect the question. When loss is alleged on importations of 
fruit, the claimant must submit the entire shipment to ascer- 
tain whether the loss exceeds 25 per cent, of the whole quan- 
tity on which he is oharged before any réduction can be had. 
If the term "whole quantity" does not refer to the quantity 
imported, why should it be applied or confined to the quan- 
tity in a particidar package, rather than to particular oranges, 
lemons, etc., damaged? Why not assort thèse from the sev- 
eral packages and apply the term "whole quantity" to the 
quantity thus found to be actually damaged? The arrange- 
ment into several packages is merely for convenience in car- 
riage ; and the number and size of the packages (which are 
subject to the will of the importer) should not hâve, and hâve 
not, any effect on the liability to duty, The charge is im- 
posed on the quantity shipped as a whole, and no allowance 
for loss is made, except where it is so considérable as to 
exceed 25 per cent, of the entire importation. Prier to the 
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year 1870, allo-wanoe was made for ail of such loases, by 
deducting them from the whole amount of duty in eaoh case. 
In that year congress (manifestly to avoid allowance for 
trifling losses) applied the limitation hère under considéra- 
tion. The only change thus effected is in the exclusion of 
the 25 per cent, in making the réduction. Unless the loss 
exceeds 25 per cent, of the whole quantity subject to duty, 
no réduction is to be made. 

The treasury department appears to bave decided this 
question both ways; the last time, however, as we tbink, in 
conformity to the law. 



FULLEB ». JiLLETT. 
(Circuit Court, N. D. IlKnois. February, 1880., 

CovBNAKT AGAINST ENCUMBKAÎICB8. — A covenant that premises are " free 
and clear of and from ail encumbranoes of every kind, whatsoever," is 
not a covenant that runs with the land. 

Bamb — TInfaid Taxes — Patment by Coveîtantee. — "Where there has 
been a breaoh of such covenant by reason of the non-payment of taxes, 
the lien of such taxes does not become operative in favor of the cove- 
nantee upon his payment of the same. 

Demurrer to Bill. 

Mattocks de Mason, for complaînant. 

William H. King, for défendant. 

Drummond, C. J. Willard N. Bruner, in Oetober, 1872, being 
the owner of some lots of land in Chicago, executed mortgages 
on them to the plaintiff to secure a loan of $12,000. In them 
Bruner -warranted that the premises were "free and clear of 
and from ail encumbrances of every kind whatsoever," and 
he also covenanted that he would pay, or cause to be paid, 
ail taxes and assessments levied or assessed on the premises 
while the debt was unpaid, and in case the property was 
advertised for sale for such unpaid taxes, and the plaintiff 
should pay the taxes, that then he should be reimbursed, with 
10 per cent, iuterest. On the fifth of Deeomber, 1872, Bruner 
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Bold the land to Jillett, the défendant, who assumed the de!)! 
due on the mortgages, with interest from December 9, 1872. 
The plaintiff, having heard that ihere were taxes due on the 
land which were unpaid, on the twelfth of December, 1872, 
paid 1537.03, stateand county and South Park taxes of 1871, 
which it is admitted were an encumbrance on the land at the 
time the mortgages were executed and delivered. 

When the debt for which the mortgages werè given matured, 
the défendant offered to pay the amount due, but refused to 
pay thèse taxes. By agreement the principal and interest of 
the debt was received, without affecting any right which the 
plaintiff might hâve as against Jillett for the reimbursement 
of the money paid for taxes; and the bill in this case has 
been filed to enf orce as against Jillett the claim for the payment 
of thèse taxes. And to that bill a demurrer has been inter- 
posed, which, of course, admits the f acts, and the question is 
whether the claim can be enforced under the ciroumstances 
against the défendant. 

I am of the opinion that it cannot. Before prooeeding to 
the discussion of the other part of the case it is proper to 
state that the plaintiff does not claim that the défendant is 
liable under the covenant which Bruner made, that he would 
pay or cause to be paid ail taxes levied or assessed on the 
promises while the debt remained unpaid; because, as he 
admits, thèse taxes, the subject of controversy hère, were 
not levied or assessed while the debt remained unpaid, but 
were levied and assessed and became due before the mortgages 
were executed. 

There is no doubt, for we must so assume on the demurrer to 
the bill, that the taxes which were due were an encumbrance 
upon the land at the time that the mortgage was executed, 
and so when the deeds were delivered by Bruner to the plain- 
tiff there was a breach in the warranty which had been made 
in them, that the promises were free and clear from ail encum- 
brances, and Bruner was and is undoubtedly liable for that 
breach of the warranty ; but does that liability adhère to the 
land and foUow it in the hands of the défendant ? I think 
not. The covenant that the land was free from ail encum- 
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brances was not, according to the gênerai current of American 
authority, one that run with the land. It was a personal 
covenant by Bruner, creating a pereonal liability on his pari 
to the plaintiff; and it ia difficult to understand, conceding 
that there was a lien, because of the existence of the taxes 
against the land at the time that the property was mortgaged 
to the plaintiff, when those taxes were paid, no matter by 
whom, how that lien was a still subsisting lien against the 
land. The taxes were paid. The tax lien had ceased to exist 
because there were no taxes due. 

In order to sustain the claim of the plaintiff we must hold 
that he was subrogated to the right of the public, or that the 
lien which existed by virtue of the taxes became operative 
in his favoi-, because there was a liabihty by virtue of the 
warranty against Bruner; and that this claim operated as a 
lien upon the land, to whomsoever it might be transferred. I 
do not think that principle can be sustained. 

I do not understand that any of the authorities cited by 
the plaintifif's counsel maintain that doctrine. Undoubtedly 
they hold that, where there is a warranty against encum- 
brances, the grantee can pay off a tax where a breach of war- 
ranty arises in conséquence of a tax, and thus discharge 
the encumbrance, and charge the amount paid to the grantor. 
It is also true that if thèse taxes had not been paid by any 
one they would still operate as a subsisting lien upon the 
land, and that in whomsoever hands the title might be he 
would hâve to pay off the taxes before he could be said to 
hâve a title free and clear from ail encumbrances. 

It would be the same, I appreliend, if, instead of being a 
lien for taxes, there had been an unsatisfied judgment against 
Bruner, which operated as a lien upon the land. If the plain- 
tiff had paid off the judgment, I do not understand how he 
couid make the lien of that judgment operate in his favor, 
because of the claim which he would hâve against his grantor 
for a breach of the warranty. The judgment having been 
paid, the lien against the land would cease to exist. And so 
I think that the défendant, having agreed to pay the mortgage 
debt which was due upon the land, but having made no agrée- 
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ment to pay off any encumbrance, would bave the right to 
discharge the debt, with interest, and to oompel the plaintiff 
to resort to bis warranty for the enforcement of the claim 
which he had in conséquence of having paid the taxes due. 
The resuit is that tho démarrer must be sustained and the 
bill dismissed. 
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others. 

iClrcuit Court, N. D. IlUnois. February 14, 188a) 

SÊUOTAL — JSÎKCBSSART PARTIES — StaTB AND COTJNTT OfFICEIîS — TOWS- 

smp Bonds. — State and county offlcers mrrely authorized to levy, col- 
lect and disburse the taxes required to pay certain bonds, are not neces- 
sary parties to a controversy, between citizens of difEerent States, as to 
the vaiidity of said bonds. 

Motion to remand. 

Blodgeït, D. J. This is a tiaotion to remand this case to the 
circuit court of Kankakee county, from which it was removed, 
on the pétition of défendants the Portsmouth Savings Bank, 
and the Appleton National Bank. 

The cause is a bill in equity, ftled by the complainant, one 
of the townships of Kankakee county, against the auditor of 
public accounts of this state, the treasurer of this state, the 
county elerk and county treasurer of Kankakee county, the 
Portsmouth Savings Bank, of Portsmouth, New Hampshire, 
the Appleton National Bank, of Lowell, Massachusetts, and 
several other persons who are alleged to be résidents of Lowell, 
Massachusetts. 

The bill charges that, under the pretended authority of 
certain acts of the législature of Illinois, said town issued ita 
bonds to the amount of |36,500, to aid in the construction of 
a railroad, which the Kankakee & Indiana Eailroad Company, 
a corporation constituted by the laws of said state, was au- 
thorized to construct and maintain. 

v.2,no.l— 3 
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The till also charges that by reason of certain irregular- 
ities, and for alleged want of power in said town, said bonda 
were Toid, and do not constitute a légal and binding indebted- 
ness against the town ; that said bonds hâve been registered 
with the auditor of public acoounts of this state, in pursuance 
of the act approved April 16, 1869, entitled "An act to fund 
and provide for paying the railroad debts of counties," etc.; 
that défendant Portsmouth Bavings Bank owns 15 of said 
bonds, of $1,000 each, and that the other défendants named, 
except the state and oounty officers, are owners of certain of 
Baid bonds. 

The bill then prays that the auditor be restrained from 
certifying to the county clerk the amount of tax necessary to 
be levied to pay said bonds, or any part thereof ; the county 
clerk from extending, the county treasurer from collecting, 
and the state treasurer from paying over to the holders of 
Baid bonds, or the coupons eut therefrom, any sum of money 
•whatever, either as principal or interest, on said bonds; and 
also asks that the bonds be declared void, and their collection 
perpetually enjoined. Bill filed April 19, 1879. Summona 
issued April 24th, returnable third Tuesday of September, 
1879, of Kankakee circuit court. August 2d, bill amended 
by leave of court in vacation. 

September 5th, défendants Portland Saving Bank and 
Appleton National Bank appeared and filed pétition setting 
forth that défendants are owners of part of the bonds wliich 
said bill sought to bave set aside and held for naught ; that 
the petitioners are citizens, one of the state of New Hamp- 
Bhire, and the other of the state of Massachusetts, and that 
complainant is a citizen of Illinois; that said suit involves a 
controversy whoUy between complainant and petitioners, as 
holders of said bonds, concerning the validity of said bonds, 
and that the matter involved in said controversy exceeded 
$500, and prayed that said cause be removed to this court 
for trial. Circuit court of Kankakee county ordered same 
removed. 

Complainant now moves to remand, on' the ground that 
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state and county officers, who are made parties défendant, 
are necessary parties, and such officers are citizens of this 
state, invoking the well known rule that ail the parties to tha 
controversy fnust be entitled to remove the cause, or a re- 
moval should not be allowed. 

It is manifest, from tbe allégations in this bill, that the 
sole controversy in this case is as to the validity of thèse 
bonds, and this is and can be only a controversy betweeu 
complainant and the holders of the bonds. 

If the bonds are a valid obligation of the town, the law 
prescribes the duty of the state and county officers in the 
matter of certifying, levying, coUecting, and paying over a 
sufficient tax to pay the bonds, or- the interest on them, as 
they mature. Thèse officers hâve really nothing to do with 
this controversy further than to levy, collect and disburse the 
taxes required to pay the bonds, so that the controversy in- 
augurated by this bill is solely between the town and the bond 
holders. 

If complainant had not made the holders of thèse bonds 
parties to his bill, there is no doubt that the court would hâve 
allowed them to make themselves parties on their own motion, 
and défend, and the contest would hâve been and can be only 
as to whether thèse bonds are a valid indebtedness against 
complainant, 

True, the frame of complainant's bill makes it necessary to 
make thèse state and county officers parties, but they are 
indiffèrent as to the resuit. The struggle interests only the 
town and thèse bond holders. 

I therefore think the case was rightfuUy removed. 

Motion to remand overruled. 



36 FEDERAL REPORTER 

KiNG and others v. The Ohio & Mississippi R. Co. 
Campei.1. V. Thb Ohio & Mississippi R. Co. 

{Circuit Court, D. Indiana. February 25, 1880.) 

Railboad— MoBxaAQE— Pbefbbbed Stockholdebs.— It la a gênerai rul« 
mat tbe stockbolders of a railroacl are oniy to Oe paid after the ciaima of 
other lien holders, and where they come forward and insisj, upon hav- 
ing a priority of payment ovor mortgage creditors, a specitîc lica bcyond 
ail doubt should be shown to exist iu tlieir favor. 

In Equity. 

Mr. Porter and Mr. Soren, for the preferred stockholders. 

Mr. Hendricks and Mr. Peckham, for the trustées. 

Mr. Miller, for the receiver. 

Mr. Hoadley and Mr. Harrison, for the second mortgage 
bond holders. 

Drummond, g. J. Thèse were bills flled by the plaintiffs as 
original and cross-bills, some of them claiming to be bond 
holders under certain mortgages or deeds of trust, and Camp- 
bell claiming to be a trustée under certain deeds of trust, 
which were given to secure certain lionds issued by the rail- 
road Company. Thèse billswere filed in 1876 and 1877, and 
a receiver was placed in possession of the property under 
the order of the court, which iucluded a line of raihvay from 
Cincinnati, in Ohio, to East St. Louis, in Illinois, with a 
branch to Louisville, and what is called the Springfield Divis- 
ion, in Illinois. It was consequently a railway existing and 
operàted under the laws of three states, Ohio, Indiana and 
Illinois. Thèse bills asked for foreclosure of the mortgages 
or deeds of trust, and a sale of ail the property of the railway 
Company. Varions mortgages and deeds of trust had been 
given on parts of the combined railway before those which are 
in controversy hère, and there had been foreclosure proceed- 
ings instituted on those prior mortgages or deeds of trust in 
the three states, and sales had taken place of différent por- 
tions of the property, covering altogether the entire line of the 
railway. The railway bas continued to bp operàted by the 
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receiver, under the direction of tbe court, since the bills in 
this case were filed. Application was made to the court in 
November last, by crosB-bill, on behalf of certain preferred 
stockholders, claiming that as such they were entitled to pri- 
ority of lien over ail indebtedness and mortgages, or deeda 
of trust, made after the date of certain certificates given in 
1867, which will be more particularly referred to hereafter. 
Thèse stockholders were allowed to iiitervene for the protec- 
tion of their interests in any form of pleading that they might 
sélect, and accordingly they hâve filed a cross-bill, setting up 
their claim to priority of lien, and to that cross-bill a de- 
murrer bas been interposed by those representing what is 
called the second mortgage or deed of trust, and other indebt- 
edness of the company ; and the question now presented for 
considération is as to the suÊ&ciency of this cross-bill. It is 
dif&cult to présent a clear and intelligible statement of the f acta 
from the allégations of the cross-bill upon which the preferred 
stockholders rely for the enforcement of their priority of lien. 
The material facts upon which they rely seem to be that, 
under the decrees and sales which took place before the mort- 
gages and deeds of trust which are in controversy hère were 
exeeuted, Campbell and others became the purchasers of the 
puoperty, as trustées of creditors and stockholders of the Ohio 
& Mississippi Company, for the purpose of providing for and 
protecting claims of judgment creditors and other persons 
holding liens on the property, and also the interests of the 
stockholders; that in exchange, and as a payment of the 
interest of the creditors and stockholders, which it is alleged, 
were transferred to the trustées and held by them for the 
purpose aforesaid, they issued their certificate, according to 
a certain stipulated proportion determined by certain consid- 
érations as to priority and right of lien. As a part of this 
gênerai arrangement which took place in the sale and in the 
trust created, a reorganization was to be made, from which 
should spring a new corporation, with the usual powers under 
the law for operating the road and creating new encum- 
brances and liabilities ; and this arrangement was carried 
into elïect, and in executing the various contracta and ar- 
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rangements which were made the preferred stock was issued 
with the certificates in the form referred to, and thèse certifi- 
cates were issued for the certificates isaued by the trustées, 

Before stating the form of the certificates, we may refer to 
the mortgages or deeds of trust which are sought to be fore- 
closed in the original and cross suits. One was executed 
December 24, 1867, by the railway company to Allen Camp- 
bell and J. U. P. Odell. This waa on the railway from Cin- 
cinnati to East St. Louis, and including the branch to Lou- 
isville in a certain contingency; and another deed of trust or 
mortgage was executed March 25, 1871, by the 0. & M. Co. 
This is called the second mortgage, and recites the lien and 
priority of $6,800,000 of first mortgage bonds. 'This last 
mortgage was made to seeure $4,000,000 of bonds. The cer- 
tificates which were issued to the stockholders were in the 
following form : 

"Thia is to certify that. is entitled to 

ehares of the preferred capital stock of the Ohio & Missis- 
sippi Eailway Company, of one hundred dollars each, trans- 
férable only on the books of said company in the city of New 
York, in person, or by attorney, on the surrender of this cer- 
tificate. The preferred stock is to be and remain a first claim 
upon the property of the corporation after its indebtedness, 
and the holder thereof shall be entitled to receive from the 
net earnings of the company seven per cent, per annum, pay- 
able semi-annually, and to hâve such interest paid in full for 
each and every year before any payment of dividend upon the 
common stock; and whenever the net earnings of the corpo- 
ration, which shall be applied in payment of interest on tha 
preferred stock and of dividends on the common stock, shall 
be more than sufficient to pay both — said interest of seven per 
cent, on the preferred stock, in full, and seven per cent, divi- 
dend upon the common stock for the year in which said net 
earnings are so applied — then the excess of such net earnings, 
after such payments, shall be divided upon the preferred and 
common shares eoually, share by share." 

It is insisted by the preferred stockholders that because of 
their ownership of stock in this way they severally bave a lieu 
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and security and first claim upon ail the property and fran- 
chises of the Consolidated railway company which existed at 
the time of the original issue of sueh preferred stock, which 
was in or ahout the year 1867, next after and subject only to 
the indebtedness of the $6,000,000 mortgage authorized by 
the articles of agreement, being the indebtedness created by 
the mortgage or deed of trust of December 24, 1867, and 
June 23, 1869, which last mortgage covers only the Louis- 
ville branch. Of course, if this claim were well founded it 
would postpone the payment of ail indebtedness under the 
second mortgage until the claims of the preferred stockhold- 
ers were satisfied. Both the original and cross-bills of 1876-7 
are framed on the assumption that this claim of the preferred 
bond holders was not well founded, as they each entirely 
ignore any such claim, and in any payments which hâve been 
made by the receiver on the first and second mortgages this 
claim of the preferred bond holders has also been disregarded. 

It is alleged, on information and belief, that the existence of 
the preferred stock and of the character of the certifioates 
issued for the same, and that such stock was and would 
always remain secured by a spécifie lien upon ail the prop- 
erty and franchises of the railway company, subject only to 
the indebtedness created by the first mortgage, were well 
known to the trustées under the second mortgage, and also 
to the holders of the bonds issued under the second mort- 
gage ; and, in short, to ail parties who are elaiming their liens 
to be superior to that of the preferred stockholders. There is 
not set forth in the cross-bill any substantive act creating a 
spécifie lien upon the property in the way of mortgage or deed 
of trust in favor of the preferred stock, unless the certifioates, 
or some agreements or stipulations which hâve been made 
and referred to, should constitute such a lien. 

Whether or not, therefore, there was a spécifie lien must 
dépend upon what aetually occurred, and what agreements, 
stipulations and contracts affecting the property were entered 
into by parties who had the right to encumber it, and not 
upon what might hâve been in the minds of the preferred 
Btockholders at the time thèse various transactions took place, 
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unless, indeed, tlieir conclusions ov inferences are fairly war- 
ranted by the acts themselves. It is said in the certificates 
that the preferred stock was to be and remain a first claim 
«pon the property of the corporation after its indebtedness. 
The natural inquiry is, what indebtedness does this refer to ? 
Does it mean the then subsisting indebtedness, or any indebt- 
ness which might exist against the corporation, and might 
be a valid lien against its property, although created after- 
wards ? The certificates also say that the holder should be 
entitled to receive from the net earnings of the company 7 per 
cent., payable semi-annually, and that such interest should 
be paid before any payment of dividend upon the common 
stock ; and that whenever the net earnings of the corporation 
■which should be applied in payment of interest on the preferred 
stock, and to dividends on the common stock, should be more 
than sufficient to pay both, for the years in which said net earn- 
ings are so applied, then the excess of such net earnings after 
Buch payments should be divided upon the preferred and com- 
mon shares equally, share by share. Now, waa the object of 
this to create a spécifie lien as against ail subséquent créditera 
of the property, and a priority over them, or was it merely an 
agreement made to indicate the distinction between the pre- 
ferred and common stockholders, and would it bave been, if 
the former was the intention of the parties, natural that they 
would hâve contented themselves merely with a certificate of 
preferred stock in this form rather than some clear, unmis- 
takable déclaration which should constitute an unquestioned 
lien upon the property as against ail subséquent creditors ? 

It seems to me that the more natural construction of the 
certificate, and of ail the acts which took place between the 
company and the stockholders who were thus preferred, was 
that they were providing a mode by which a préférence 
should be given to particular stockholders over others, and 
that they did not contemplât e that the indebtedness which 
was referred to, after which theirs was to be a first claim, 
was the indebtedness only which was then existing against 
the property. They were to be entitled to 7 per cent, from 
the net earnings of the company before any payment of divi- 
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dend upon the common stock, and wlien thèse net eamîngs, 
thus applied on the preferred stock and on the common 
stock, were more than sufficient to pay both, then the excess 
was to be divided between them equally, both common and 
preferred. Besides, it seems to me, from the nature of the 
case and character of the daim which is hère set forth by 
thèse preferred stockholders as against other parties claiming 
and baving liens upon the property, that the claim of pre- 
ferred stockholders should net be allowed in a doubtful case. 
The gênerai raie is that stockholders are only to be paid after 
the claims of other lien holders, and where they come f orward 
and insist upon having a priority of payment over mortgage 
créditer s', a spécifie lien beyond ail doubt should be shown to 
exist in their favor. If the claim of the preferred stockhold- 
ers is valid, the second mortgage creditors may well ask 
when is their debt to be paid. It is only by construction, 
not Tery clear or satisfaetory, that the claim of the preferred 
stockholders is sought to, be made out in this case. It is a 
claim brought forward after long delay, and does not, under 
the circustances, commend itself very strongly to the équitable 
considération of the court. On the whole, therefore, I shall 
Bustain the démarrer to the cross-bill. 



Beals V. Neddo. 

{Circuit Court, D. Kanaas. Tebruary, 1880.) 

MoRTaAGE — DuBBSs — ASSIGNEE wiTHotTT NOTICE. — Duressîs not av8ÎlabIe» 
as a defence upon the foreclosure of a mortgage, where the note and 
mortgage were purchased before maturit,}', for value and without notice. 

In Equity. 

Peck, liyan é Johnson, for plaintiff. 

Danthill é McFarland and Martin é M'dehan, for défend- 
ants. 

FosTEE, D. J. The plaintiff, Charles L. Beals, filed his biU 
in equity against the défendants, A. P. Neddo and Louisa 
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Neddo, his wife, for a decree of foreclosure of a certain mort- 
gage made by said défendants, on February 1, 1876, on 160 
acres of land in Shawnee county, the same then and now 
being the homestead of défendants, which mortgage was 
made to J. ïï. Fairbanks to secure a negotiable promissory 
note, for the sum of $1,500, bearing even date herewith, and 
payable three years after date. Before the maturity of said 
note, and on March 27, 1877, the said Fairbanks indorsed 
said note and assigned said mortgage for a valuable consid- 
ération to this plaintifif, who had no notice of any infirmities 
in said papers, or of any equities against the same. 

Louisa Neddo sets up in her answer to plaintiff'a bill that 
she was induced to sigu said mortgage, as also the note, 
under threats of personal violence from her husband, said A. 
P. Neddo; and that by reason of said duress she never gave 
her voluntary consent to said contract, and that the said 
mortgage is null and void. The évidence tends to show that 
on the day of the exécution of the paper by Mrs. Neddo her 
husband threatened that if she did not sign said mortgage 
he would eut her throat ; that at the time he made the threat 
he had in his hand a large pocket knife, and the threats were 
made in the présence of a grown son and daughter of Mrs. 
Neddo ; that shortly af terwards, in a few minutes, the notary 
came into the room with the papers, and Mrs. Neddo signed 
and acknowledged the same in his présence ; that there was 
uothing in her appearance or manner to excite the suspicion 
of the notary, or cause him to think she was acting under 
duress or excitement ; that the money was borrowed and used 
mainly to pay off a prior mortgage on said homestead given 
by défendants. 

The constitution of the state (section 9, art. 15) and statute 
(Geu. St. 473, § 1) provide that the homestead shall not be 
a;lienated without the joint consent of husband and wife. 
The constitutional and statutory provision makes the con- 
sent of both husband and wife necessary to the validity of 
the conveyance, and if the consent of either is wanting, the 
deed or mortgage is illégal in toto, and gives no title or lien 
whatever on the premises. In this respect it seems to change 
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the common-law rule, which would only invalidate the instru- 
ment so far as the party signing under duress was concerned, 
and it résulta that the husband is equally benefited with the 
mfe under this defence, if it prevails, although he is the only 
party in fault. 

If the constitution and statute are susceptible of construc- 
tion permitting such defence, and the suprême court of this 
state appear to so hold in Anderson v. Anderson, 9 Kas. 112, 
and Helm v. Helm, 11 Kas. 19, it is probably predicated upon 
the ground that the husband is the agent of the grantee in 
procuring the signature of the wife to the conveyance, and is 
bound by his acts. Bank v. Copeland, 18 Md. 305. In any 
event, it is a defence which défendants, for the purpose of 
saving their homestead, hâve a great inducement to make, 
and once made a grantee, however innocent and however 
honajide he bas acted, is very much at a disadvantage. 

The wife has, and in justice ought to hâve, the right to 
protect her home against an improvident husband; but she 
should assert her right, so far as possible, in a manner not to 
deceive and defraud parties purchasing or loaning money on 
the homestead in good faith. Of what occurs in the privacy. 
of the family circle he can know but little or nothing. The 
wife signs the paper in the présence of the notary, and ac- 
knowledges the exécution to be her voluntary act, and makes 
no sign of dissatisfaction. The grantee pays the purchase 
money, or makes the loan, entirely unconscious of any defect 
in the conveyance, and after the lapse of years the wife 
asserts her rights to annul the contract. It is a defence 
which, under many circumstances, does not présent equitiea 
superior to those of the grantee. It opens wide the door for 
collusion between husband and wife to defraud the unsus- 
pecting purchasers ; and courts of equity in any case, before 
declaring such a conveyance void, ought to require the wife 
to make a clear and plain showing of fraud or duress, and 
that she is not guilty of collusion, lâches, or fault on her 
part. 

Whether the évidence for the défendants in this case makes 
such a showing I need not discuss, for it is settled by the 
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suprême court of the United States that tliis defence ia not 
available against the purchaser of the note and mortgago 
before maturity, for value, and without notice. 

The doctrine is old and indisputable that the holder of nego- 
tiable paper, before maturity and without notice, takes it clear 
of equities between the original parties, and neither fraud nor 
duress would invalidate it in bis hands. See Clarke v. Pease, 
41 N. H. 425, where tbis matter is fuUy discussod and authori- 
ties cited; also, Hogan v. Moore, 48 Ga. 162. So, also, is the 
doctrine that a purchaser, by deed of real estate, without 
notico, may rely upon the record, and will take the title free 
of equities between the original parties. Boone v. Chiles, 10 
Pet. 210; Deputy v. Stapleford, 19 Cal. 305; 1 Story's Eq. 
Jur. 64, 434, 436. As to the question whether the purchaser 
in good faith of a pi'omissory note before maturity, who takea 
an assignment of a mortgage securing the same, takes the 
security as the note free of equities, is one upon which there 
is some conflict among the decided cases, but the great weight 
of authority is to the affirmative. It is sufficient for thia 
court that the suprême court of the United States has so held. 
The security is but an accessory to the debt, and follows the 
note and takes the same character. Carpenter v. Logan, 16 
Wall, 271, 275; Sawyer v. Pkkett, 19 Wall. 147; 1 Jones on 
Mort. § 834, and cases cited. 

It follows that the plaintiff is entitled to his decree as pray- 
ed for in his bill. 



BA^'K: OF BiiiTiSH NoRTH America v. Ellis and othera. 
{C'ircuit Court, V. Oregon. January 26, 1880.) 

Xegotiablb Instruments— Eaely Bi.ank Indohsement— Subséquent 
Ikdoksbks.— The holder of a negotiable instrument who makes an 
early blank indorseraent, payable to himself , does not thereby discharge 
ail subséquent indorsers. 

Same— Accommodation Indobseks— Attoknet Fbb.- Accommodation 
indorsers are liable for the payment of a stipulated attorney fee in casa 
•uit should be instituted for the payment of the note. 



BANK OP BBITI8H N. AliBBIOA V. BLLI8, 45 

Ellïs G. Hughes, for plaintiff. 

George H. Durham and W. M. Gregory, for défendant. 

Deady, D. J. This action is brought to recover the sum of 
$2,025, on 43 promissory notes made on May 1, 1878, by as 
many différent persons, to the order of the Dayton, Sheridan 
& Grande Eonde Eailway Company, and by it indorsed to J. 
Gaston. Afterwards, and before the maturity of said notes, 
they were indorsed in blank by said Gaston and défendants, 
and acquired by the plaintiff in the due course of business. 

The case was before the court November 12, 1879, on a 
demurrer to the original answer. The demurrer being sus- 
tained, the défendants had leave to file an amended answer, 
containing further defences to the action, to which the plain- 
tiff also demurs. 

The complaint allèges that each of said notes contained a 
stipulation that, in case suit should be instituted for the col- 
lection of the same, there should be paid such sum aa 
the court might deem reasonable as an attorney fee in said 
suit, and that $220 is such fee. 

The amended answer dénies that the plaintiff is entitled to 
recover any attorney fee in- this action; and, for a further 
defence, allèges that, after said notes had been indorsed in 
blank by said Gaston and the défendants, the said Gaston 
negotiated the same to the plaintiff, and it became the owner 
thereof; that afterwards, and before the commencement of 
this action, the plaintiff wrote oVer said Gaston's name 

thereon a spécial indorsement to itself^'Tay to the of 

the Bani 6î British North America or order" — and "thereby 
released the défendants, and each of them, from any and ail 
liability on said indorsements." 

The answer also shows the order in which the indorsements 
were made on said notes, from which it appears that Gaston's 
name was written first, and those of the live défendants im- 
mediately "thereunder, so that it was convenient, if not nec- 
essary, for the plaintiff, in writing the spécial directions 
thereon making the note payable to itself or order, to write 
the same as it did immediately above the name of Gaston. 

This (lefence assumes that the holder of a negotiable instru- 
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ment who maies an early blant indorsement, payable tohîm- 
self, thereby discharges ail subséquent indorsers thereon from 
liability as such, the same as if he had stricken their names 
therefrom, 

The only case cited which is directly in point is that of 
Cole V. Cushing, 8 Pick. 48, in which is was held that such an 
act did not discharge the subséquent indorsers, but tbey still 
remained liable to the holder. To the contrary of this there 
is a dictum or suggestion in 2 Par. on N. & B. 19, to the 
effect that "it might be said in such a case that when the 
holder made the note payable to himself by the first indorser, 
he made himself indorsee of that indorser, and thereby dis- 
charged ail subséquent indorsers." 

The suggestion, "it might be said, " however distinguished 
the source, scareely amounts to a quœre, and certainly cannot 
overcome or cast doubt upon the well considered décision in 
Cole T. Cushing, with which my own judgment whoUy concurs. 

It is not to be presumed that the holder of a note with a 
number of indorsers thereon will intentionally discharge any 
of them without some reason or considération commensurate 
with the loss of security for bis debt thereby sustained. The 
indorsers having no right to be discharged, the act of the 
plaintifif ought not to be construed to hâve that effect, unless 
it plainly appears that such was the intention with which it 
was done, than which nothing is more improbable. 

The direction written by the plaintiff over the indorsements 
upon the notes is not written over the signature of Gaston 
exclusively, and, under the circumstances, may be regarded 
as having been made with référence to those of the défend- 
ants as well as that of the former. 

The défendants were without interest in the notes. They 
were mère accommodation indorsers, and their signatures 
couid not and did not hâve the effect to transfer them to any 
one, but only to give them currency so as to enable Gaston 
to dispose of them as he did. 

Under thèse circumstances there is no room for the infer- 
ence that the plaintiff intended by this act, even if it had no 
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référence to the infringements of the défendants, to discharge 
them from ail liability thereon. 

As to the attomey fee, the de fendants claim that the prom- 
ise to pay one was only made by the makers of the notes, 
and that the subséquent parties thereto are under no such 
obligation to any one. 

In the Wilson Sewing Machine Co. v. Moreno et al. (August 
18, 1879,) this court held thàt a stipulation to pay a reason- 
able attorney fee to the holder of a promissory note, in case 
suit is brought to enforce the payment of the same, is just 
and valid, and that the negotiability of such note is not 
thereby affected or impaired. But the défendants herein 
claim that such a stipulation or contract is only the promise 
of the maker, and theref ore not that of the défendants ; and 
alsd that such stipulation, not being an intégral part of the 
note, but a contract collatéral thereto, is not negot iable, and 
therefore can only be enforeed as between the immédiate par- 
ties to it, the maker and payée. 

In Smith v. The Muncie National Bank, 29 Ind. 168, it was 
held that the accepter of a bill of exchange -which contained 
a stipulation for the payment of an attomey fee was bpund 
to pay the same. But this conclusion rests upon the factthat 
the accepter of a bill of exchange sustains the same relation 
thereto as does' the maker of a note. In Hubbard v. Harri- 
ton, 38 Ind., a stipulation in a promissory note to pay an 
attomey fee was entered in an action by theindorser against 
the payée, who was in fact an accommodation indorser, It 
was implied, rather than said, by the court, that the note, 
being negotiable, notwithstanding the stipulation, the latter 
passed with the former, and might be enforeed by the holder 
thereof against any party to the instrument. In 1 B'àri. Neg. 
Instr. § 62, it is said that the attomey fee need ndl'^be sûed 
for by the attomey, but may be recovered by the holder; and 
that the liability theref or, "as for every engagement imported 
by the bill or note, entered into the acceptor's and indorser's 
contract. 

While there is a conflict in the authorities upon the ques- 
tion of wheth3r an instrument, otherwise negotiable, that con- 
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tains a stipulation for the payment of an attorney fee, is 
thus negotiable or not, no case bas been cited which holds 
that sucb stipulation does not pass with the instrument, in 
case the same is deemed negotiable. 

A stipulation in a negotiable instrument for an attorney 
fee, which in eiïect provides for the payment of certain ex- 
penses of collection in case the same is not paid without suit, 
60 far gives security and curreney to such instrument, and 
is therefore to be regarded with favor, as being a just and 
convenient means of promoting the gênerai object and utility 
of the same. 

At common law the compensation of an attorney consisted 
of the varions items allowed for his services, called collect- 
ively his "costs;" and, in case his client prevailed in the 
action, thèse were coUected off the adverse party as a part of 
the judgment. 

Substantially, this stipulation for an attorney fee is a sub- 
stitute for the allowance of costs at common law, and enables 
a party taking a negotiable instrument to provide, by agree- 
ment with the maker or indorser thereof, that if the same is 
not çaid without suit the holder shall recover his attorney 
fee, as well as the principal and interest. 

The maker of thèse notes having agreed to pay an attorney 
fee to the holder thereof, if the same were not paid without 
action, in my judgment each subséquent pai'ty thereto assumed 
a like responsibility to such holders, and therefore the plaintifif 
is entitled to recover such fee from the défendants in thia 
case. 

, But I think the défendants are liable to the plaintiff in thia 
action for an attorney fee, even if the stipulation therefor can 
only be enforced between the immédiate parties thereto. The 
défendants are accommodation indorsers — in effect, makers of 
thèse notes. By their indorsement of them they authorized 
(Jaston, the then holder, to transfer them to the plaintiff, 
which was done. Evei-y stipulation in them, and every obli- 
gation incident thereto, thereby became the stipulation and 
obligation of the défendants made directly to the plaintiff. 
The demurrer is sustained. 
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Matheb V. American Expeess Uo. 

■{Circuit Court, N. D. Illinois. , 1880.) 

CoMMON Carbier— Limitation pi' Liability— Refusai, to Disclosb 
Value op Goods. — A statute of tlie state of Illinois, which proliibits 
a commun carrier from limiting its comraon law liability, does not pre- 
veut such carrier from limiting its liability wliere tlie sliipper ref used 
to inform the carrier of the value of the goods at the time they were 
shipped. 

Blodgett, D. J. This case was tried by the court without a 
jury, upon an agreed state of facts, the facts being, in sub- 
stance, that a package containing two gold watches and five 
gold chains, and worth something over $500, was delivered to 
the agent of the Southern Express Company, at Bethany, 
Georgia, directed to the plaintiff in this city. The Southern 
Express Company accepted the package and forwarded it to 
Cairo, in this state, where it was delivered to the American 
Express Company, who undertook its transportation to this 
city, the Southern Express Company not running to this point. 

No value was marked upon the package. The receipt given 
to the consignor stated, "Value asked but not given." The 
package was lost after arriving in this city, by theft, by reason 
of its not having been treated as a valuable package and 
placed in the safe where it would bave been placed if its true 
value had been marked upon it. 

Suit is brought by the plaintiff, and the question is as to 
the extent of the recovery to which he is entitled. The 
défendant admits that it is liable to the amount of $50, there 
being a provision in the receipt given for this package that 
where the value of a package is not stated or disclosed to the 
Company the liability should be limited to $50. The plain- 
tiff insists that the case comes within the provisions of the aet 
of 187é* of the législature of Illinois, which prohibits any 

*"Whenever any property is receivedïy a lommon carrier to be trans- 
ported from one place to another, within or without this state, it shall 
not be lawful for such carrier to limit his common law liability safely to 
deliver such property at the place to which the same is to be transported 
by any stipulation or limitation expi'cssed in the receipt given for such 
property." Rev. St. of 111. (1874) c. 27, p. 268. 
v.2,no.l — i 
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<îominon carrier from limiting its liability. I do not think, 
in the first place, that this case cornes within that provision, 
because this was a contract of carriage made in the state of 
Georgia, and the parties could make any contract which the 
laws of the state of Georgia permitted them to make, and 
the laws of that state allowed a carrier to limit his liability. 
Wallace v. Superinteiident, 39 Ga. 617. But, waiving the 
■question as to whether this contract is to be construed by 
the laws of Georgia or Illinois, I do not think that the 
Btatute of minois intended that a common carrier should 
be prevented from limiting its liability where it asked for 
the value of the commodity of -which ît undertook the trans- 
portation, and the information requested is withheld. It 
eeem^ to me that is one of those reasonable précautions 
■which a common carrier bas a right to demand ; and ■where 
a sealed or closed package is presented, and the value ia 
asked, and the consignor refuses to disclose it, the carrier 
has a right, it seems to me, to limit its liability to a fixed 
sum, and say that it will undertake the transportation on 
the assumption that it is not worth over a certain sum. It 
seems to me compétent for a common carrier, under the lUi- 
nois statute, to require a shipper of goods to state. the value 
■which he puts upon them, and to stipulate that in case of 
loss the liability of the carrier shall not exceed the amount 
Bo fixed ; and if this can be done, I can see no good reason 
•why the carrier may not say that when the shipper refuses to 
dieclose the value the liability of the carrier should not exceed 
a certain amount. This is équivalent to a spécial agreement 
bet^ween the parties that, for the purpose of the contract of 
«arriage, the value of the goods is fixed at $50. The facts in 
this case show that the sender of the package was in the habit 
of shipping packages by the Southern Express Company, and 
this clause restricting liability to $50, where the value was noi 
disclosed, was in ail their receipts given for packages taken 
for shipment, and must bave been known to him. The con- 
tract which was given to him by the agent stated that the 
value was asked but not given. 

It ia true the package was marked "watches," but the 
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values of watches vary so widely that no presumption that the 
value of the shipment exeeeded $50 is raised by the statement 
of its contents, I must therefore assume that the consigner 
was content to accept the sum of $50 as the équivalent of the 
contents of this package, if it was lost in transit. True, the 
proof shows it to hâve been worth more than that, but it also 
shows that the charges of the carrier were regulated by the 
values, and that there was a différence in the care taken of 
packages when the value was stated and those on which no 
value was stated; and it seems to me so reasonable that a 
carrier should be fentitled to know the value of property whiçh 
it undertakes to transport, that I cannot believe the législature 
of Illinois intended to prohibit the limitation of liability made 
by this contract, when the consignor refused to disclose the 
value. 

The issue is found for the plaintiff, and damages assessed 
at $50; and plaintiff must recover costs, as this suit origi- 
nated in the state court, and was removed to this court by 
défendant. 

Note.— See Muser v. American Express Oo. 1 Fed. Rbp. 383. 



KniBALii and others v. Thh Tudor Compant, 
(Oi/rcuU Court, D. Maine. , 1880.) 

COHTBACT— DeMOBUAGE — CONSTRUCTION. 

Assumpsit by the owners of the ship Eclipse against the 
Tudor Company, upon the foUowing acoount annexed to the 
writ : "For 7 days' demurrage, at $127.37 per day, $892.99." 
This was amended at the trial to nine days' demurrage, at 
the same rate, $1.148.13. 

On the sixth of July, 1878, the plaintiffs, through Mr. 
Burt, a broker of Boston, chartered the ship, which was then 
building at Bath, to the défendants, to carry a cargo of ice 
from Wiscasset, Maine, to Madras and Calcutta. The con- 
tract was made orally by Ifr. Burt with Mr. Field, duly acting 
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for the défendants, ^ho refused to put it in writing, as being 
contrary to the usage of the company, but made a mémo- 
randum in a bock used for that purpose, -whieh was read by 
Mr. Burt. It was understood that the ship would be ready 
in about a month, and that a little longer time would make 
no différence to the défendants. Mr. Burt testiôed that the 
défendants agreed to load the ship "when ready;" Mr. Field 
did not remember using those words or any équivalent ex- 
pression. The mémorandum made no mention of the time. 
Mr. Kimball, the agent of the ship, testified to a conversation 
a few days after the sixth of July, in which similar language 
was used, that the défendants would load the vessel when 
fihe was ready, but that they were in no hurry. This was 
contradicted or not remembered by the other parties to it. 

The défendants afterwards chartered of the Messrs. Sewall 
another ship, the Cheesborough, then building at Bath, 
for a similar voyage to Bombay. This second vessel was 
launched July 20th, a few days before the Eclipse, and ap- 
peared likely to be ready first ; and Mr. Kimball testified that 
he called upon Mr. Minot, and, in the présence of Mr. Field, 
those two being the business managers of the défendants, 
offered to agrée that the Cheesborough should be loaded be- 
fore his vessel, provided the défendants would load her imme- 
diately, which offer was declined, Mr. Minot saying that he 
intended to load the Eclipse first. Mr. Minot and Mr. Field 
did not recoUect this conversation. There was afterwards 
another conversation between the same parties, in which Mr. 
Minot said, either that the ship first ready should be first 
loaded, or that circumstances must décide the question when 
the time came. 

Wiscasset is four or five hours distant from Bath by water, 
and about a half an hour by land. August Tth, the Chees- 
borough was taken round to Wiscasset; but a third ship, the 
Norwegian, was already there, and was loaded first, though 
delayed a short time by an accident. On the same day, August 
Tth, Mr, Kimball wrote to the défendants that the Cheesbor- 
ough had gone to Wiscasset, and said that the Eclipse would 
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be ready August 13th, and asked if ehe was to load next 
after the vessel which should be loading when she was ready. 

August 9th, Mr. Kiœball wrote that he had been to Wis- 
casset, and heard from Mr. Sullivan, the défendants' agent 
there, that the Norwegian was to be loaded immediately, and 
asked whether the Eclipse was to foUow the Norwegian, add- 
ing : " We are ready now to go to Wiscasset any day." He 
received no answer to either of his letters. 

Mr. Kimball went to Wiscasset on the thirteenth of August, 
and found the Norwegian loading, and the Cheesborough 
lying in port, waiting her tum. He went to Boston again on 
the 15th, and asked the agents of the défendants whether his 
ship was to foUow the Norwegian, and received no definite 
answer. August 16th, he wrote that the ship would go to 
"Wiscasset on the next day to load, "as per agreement," and 
demanded that it should hâve the berth next after the Norwe- 
gian. August 16th, the Eclipse received her register, and 
on Saturday, the I7th, was towed to Wiscasset, and arrived 
there between 3 and 4 o'clock in the afternoon. The Nor- 
wegian was then loaded and about to haul out of the berth, 
and the Cheesborough had made fast a line to the wharf, in 
préparation for hauling in. 

The Cheesborough was loaded before the Eclipse. Work 
on the latter was begun on Monday, August 26th, and finished 
Wednesday, September 4th, in which time 2,236 tons of ice 
were put on board. The crew were engaged in Boston, and 
did not arrive at Wiscasset until Saturday, the 7th, on which 
day the vessel sailed. The captain, first mate and cook 
were on board during the loading. Severalletters were writ- 
ten by the plaintiffs, claiming demurrage, and by the défend- 
ants, denying the claim. 

The défendant? testified that they had more than 100 men 
sent from Boston to load their ships at Wiscasset, and that 
the Eclipse was loaded with great dispatch; that there was 
but one berth at which a vessel could load. 

E. H. Kimball, for plaintiffs. 

H. W. Paine and R. D. Sviiih, for défendants. 

LowELL, J. This case was submitted to me without a jury, 
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and I hâve stated above the substance of the testimony. 
Concerning the contract itself there can be no great doubt 
that it was, in substance, that the plaintififs chartered their 
ship from the time she should be finished, and that the défend- 
ants took her from that time. The plaintiffs understood this 
to mean that they had the right to hâve their ship loaded next 
after any vessel which should be in the berth, when they 
notified the défendants that the Eclipse was ready to proceed 
from Bath to Wiscasset to be loaded; while the défendants 
understood it to mean that they should load the ship within a 
reasonable time after she was at Wiscasset, ready to be loaded, 
and that it was not unreasonable to require the Eclipse to take 
her turn next after a vessel which, having already waited ten 
days, had begun to haul in, or to prépare to haul in, when the 
Eclipse arrived at Wiscasset, especially if great dispatch was 
made in getting the ice on board both vessels. I think the 
défendants take the true view of the légal resuit of the contract. 

Considering the uncertainty of the plaintiffs' undertaking, 
in point of time, namely, to hâve their vessel ready for the 
voyage in about amonth or a little more, it is unlikely that 
the défendants intended to be bound to accept her mstantly 
on the expiration of a time over which they had no control, 
without regard to their engagements with other vessels, or the 
necessary préparations for loading a ship with ice at Wis- 
casset. It was a contract by the plaintiffs to bave their ves- 
sel ready within a reasonable time after one month ; and by 
the défendants to load within a reasonable time after the ves- 
sel was ready. 

Under thèse circumstances it was not unreasonable for the 
défendants to charter the Cheesborough, which neither party^ 
I suppose, thought would be ready so soon as the Eclipse ; 
but she was pushed forward very rapidly, and it was after 
she had gone to Wiscasset, ready to load, that the plaintiffs for 
the iirst time gave notice that their ship would be ready in six 
days more. It was not unreasonable to load the Cheesborough 
first, in this state of things. 

This disposes of the claim for demurrage, considered as an 
extension of the freight. A question which bas given me 
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some difficulty is.whether, in the peculiar circumstances of this 
indefinite contract, the plaintiffs had a right to require the 
defen4ants to answer their repeated inquiries as to the order 
of time in which they would load the ship. If it is a question 
of courtesy, the law cannot deal with it. If one of right, the 
increased expense, slight though it is, of keeping the ship at 
Wicasset rather than at Bath, consisting of the wages of 
master, mate and cook, may fairly be charged to the défend- 
ants. Upon refleotion, I tbink the plaintiffs were bound to 
notify the défendants of their readiness to send the ship 
io Wicasset, and were entitled to be told, in answer to 
their demand, when the défendants expected to be ready on 
their part. If the answer had been that the Cheesborough 
would be loaded first, it is very probable that the plaintiffs 
"would hâve acquieseed, and bave taken their measures to 
reach Wicasset some days later than the seventeenth of Au- 
gust. It seems to me, therefore, reasonable and just that the 
expense s which I hâve referred to should be paid by the dé- 
fendants. 

Judgment for the plaintiffs for $40 and costs. 



United States v. Claee. 
{District Court, E. D. Pennsylvania. March 12, 1880.) 

Internai. Revenue— Dbalee in Malt Liquors — Rbv. St. i 3242. — Any 
person who carries on the business of a brewer, or wholesale or retail 
dealer in malt liquors, must flrst pay a spécial tax therefor. 

Same— " Wholesale Dealer "— Rev. St. i 3244.— If the quantity of malt 
liquors sold at one time exceeds flve gallons, the vendor is a " wholesalo 
dealer," although the same is not coniuined in one package. 

Motion for new trial. 

Défendant was indicted and found guilty as a wholesale 
dealer in malt liquors, who had not paid the spécial tax re- 
•quired by the act of congress. 
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John K. Valentine, U. S. District Attorney, for the United 
States. 

William H. Staake, for défendant. 

Butler, D. J. A new trial is asked for on two groundg — 
Fi^'st, that the statute under which tlie indictmeut is drawn 
does not require payaient of the tax specified in advance of 
prosecuting the business; second, tliat the défendant waa not 
a "wholesale dealer," as chargea. 

Section 3242 of the Eevised Statutes provides "that every 
person who carries on the business of a brewer, or whole- 
sale or retail dealer in malt liquors, witlwut hacing paid a 
spécial tax therefor, as required by law, shall, besides being 
liable for the payment of a tax, be fmed not less than $10, 
nor more than $500." 

Section 3232 proddes "that no person shall be engagea in 
or carry on any trade or business hereinafter mentioned, until 
he has paid a spécial tax therefor, in a manner hereinafter 
provided." 

Section 3237 providea "that ail spécial taxes shall become 
due on the first day of May in each year, or on çommencing 
any trade or business on which such tax is imposed. In the 
former case the tax shall be reckoned for one year; and in 
the latter case it shall be reckoned proportionately from the 
first day of the month in which the liability to a spécial tax 
commenced, to the first day of May following." 

Section 3239 requires the stamp denoting the payment of 
the tax to be prominently exhibited at ail times, in the place 
where the business is conducted, and provides a penalty for 
failure to observe this requirement. 

The foregoing provisions leave no room for doubt that the 
tax must be paid in advance. The business is prohibited, 
except when thus lioensed; until the tax is paid it cannot be 
lawfully pursued. 

The case of U, S. v. Thirty-Jlve Barrels of Spirits, 9 Leg. 
Int. Eev. Eec. 67, 68, does not, as I understand it, involve 
the point hère under considération. It arose out of a claim 
to forfeiture, under the statute of July 20, 1868, relating to 
distilleries. The provisions of that statute differ materially 
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from tlie provisions before me. It would seem doubtful, at 
least, whether the tax there involved could be paid in advance ; 
•whether ascertainment of the amount must not await the close 
of the year. The bond required to be given, in advance, would 
appear to be intended, in part, to secure their payment ■when 
the amount should be ascertained. The judge refers to the 
fact that the statute does not specify, in terms, when the tax 
shall be paid; and infers that it is not payable until after 
demand. In our case, as already seen, the provision is plain 
that the tax shall be paid in advance ; that, aocording to sec- 
tion 3232, "no person shall carry on any trade or business 
* * * until he has paid" the tax; that, aocording to section 
3237, the tax is due and payable on the commencement of the 
business; that, according to section 3239, the évidence that 
payment haa been made shall at ail times be exhibited where 
the business is carried on ; that, aocording to section 3242, 
"every person who carries on the business, * * * -wlth- 
out hoving paid" the tax, is liable to prosecution. 

Is the défendant a "wholesale dealer," as charged? The 
meaning of this language is defined by the fifth paragraph of 
section 3244 of the Eevised Statutes, as foUows: "Every 
person who sells or offers for sale malt liquors in quantities 
of more than five gallons, at one time, * • » shall be 
regarded as a wholesale dealer." This language is so plain 
as to leave nothing for construction. The proviso which fol- 
lows rtkites to a différent subject, and in no wise qualifies it. 
If the quantity sold at one time exceeds five gallons, the 
party selling is a "wholesale dealer" within the meaning of 
the statute. If we interpolate the words "in one package," 
as urged to do by the défendant, it is plain that the statute 
is not only changed in terms and eiïect, but is virtually abro- 
gated. The wholesale dealer, in such case, need do no more 
to avoid payment of the tax than reduce the size of his ves- 
sels. By substituting demijohns and small casks for barrela 
and half barrels, he may prosecute his business without seri- 
ons détriment, and escape the claim of the statute. 

Motion denied. 
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United States v. Osboen. 

(Diitrict Court, J). Oregon. April 8, 1880.) 

Indian— SprRiTiioiisLiQUOBs— Ret. 8t. } 2139.— The disposition ofspirit- 
uous liquors to an Indian, under the charge of an Indiau agent, who. 
has abandoned his nomadic life and tribal relations, and adopted the 
habits and manners of civilized people, violâtes section 2139 of the 
Revised Statutes. 

Information for disposing of spirituous Hqnor to an Indian. 

Ru/ua Mallory, District Attorney, for the United States. 

Défendant m propria persona, 

Deady, D. J. This is an information filed by the district 
attorney against Frank Osborn, charging him with hàving 
disposed of spirituous liquor to an Indian, under the charge 
of an Indian agent, contrary to section 2139 of the Bevised 
Statutes. 

The défendant pleaded not guilty, and submitted to be tried 
by the court without the intervention of a jury, 

The évidence, in which there is no conflict, proves that the 
Indian in question belongs to one of the tribes on the Warm 
Spring Eeservation, under charge of Indian Agent Capt. John 
Smith; that with the consent of the agent and his mother 
he has lived off the agency with Mr. Miller, near Eugène, in 
this state, for the past eight or ten years, as a domestic, and 
was therefore commonly called "Joe Miller;" that within a few 
months since he left the house of Mr. Miller, and has been 
working in the neighljorhood for some of the farmers, and 
occasionally making his home with an Indian living in the 
vicinity upon a portion of the public land under the home- 
Btead act, and called "Indian Jim ; " that this Indian belongs 
to one of the coast réservations, but has nbt resided there for 
some fifteen years, and claims to be a citizen and voter of 
Oregon ; that a short time since, and after Joe had left the 
Millers, he went to Eugène, a few miles distant from his 
former résidence, and asked the défendant, who kept a drug 
etore there, for a pint of alcohol. 

The défendant knew the Miller family, and Joe, as au Indian 
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who lived with them and bore their name, and when Joe asked 
for the alcohol he asked him if he was Miller's boy, and Joe 
answered, "yes ;" whereupon, he sold him the liquor. Agent 
Smith has known of the -whereabouts of thia Indian Joe since 
he left the réservation, and claims the right to return him 
there whenever he thinks proper; and his mother is still liv- 
ing there. 

Upon thèse f acts and the authority of U. S. v. Holliday, 3 
Wall, 418, there can be no doubt but that Joe is an Indian 
under charge of an agent appointed by the United States. 
In this case the Indian to whom the liquor was disposed 
lived upon a pièce of land ■which he occupied in severalty, 
and voted at the élections, as he was authorized to do by the 
laws of the state of Michigan. 

There appears to be an impression that Indians situated 
as Jim and Joe are — that is, who live off the réservation and 
among, and more or less after, the manner of white people — 
are citizens and voters of the state, and therefore it is no crime 
to give them spirituous liquors. But this is a mistake. The 
Indians are not a portion of the political community called 
the "People of the United States;" and, although not foreign 
nations or persons, they hâve always been regarded and 
treated as distinct and independent political communities. 
WorcestevY. The State of Georgia, 5 Pet. 515; The Cherokee 
Nation \. The State of Georgia, Id. 1, 

What effect, if any, the act of March 3, 1871, (16 St. 
566; Eev. St. § 2079,) which déclares that no Indian tribe 
within the territory of the United States "shall be acknowl- 
edged or recognized as an independent nation, tribe or power, 
with whom the United States may contract by treaty," may 
bave upon this question, it is not necessary now to consider. 
Probably none, as in effect it is only a déclaration that there- 
after the United States will not contract with the Indian 
tribes, but will regulate its relations with them and their 
affairs by law — by act of congress rather than the treaty- 
making power ; and whether, and how far, congress can thus 
limit the constitutional power of the président, "by and with 
the advice and consent of the senate, to make treaties," (arti- 
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cle 2, § 2, Con. U. S.) is another question of a more serious 
character. 

The constitution of tliis state limits the privilège of suffrage 
to "white maies." Article 2, § 2, Con. Or. But by the opér- 
ation of the fourteenth and fifteenth amendments this word 
"white" is, in effeet, stricken out of the constitution of the 
Btate. The fourteenth one provides that "ail persons born 
or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the 
state where they réside;" and the fifteenth one déclares that 
"the right of citizens of the United States to vote shall not 
be denied or abridged by the United States, or by any state, 
on aceount of race, color, or previous condition of servitude." 
The resuit is that citizens of the United States cannot be ex- 
cluded from the poils on aceount of color. Therefore, negroes 
born in the United States, being born "subject to the juris- 
diction" thereof, became citizens and votera. 

But the Indian tribes in the United States, or the mem- 
bers thereof, are not born "subject to the jurisdiction" of the 
United States. McKay v. Campbell, 2 Saw. 132. There are 
no Indians in Oregon that were born subject to its jarisdiction 
or that hâve since become so. In the report of the senate 
judiciary committee, made by Mr. Carpenter, Deccniber 14, 
1870, it was stated that the Indian tribes, or the members 
thereof, are not subject to the jurisdiction of the United 
States, and, therefore, such Indians are not made citizens 
by the fourteenth amendment. 1 Dillon, 348, note. 

The state may make any Indian a voter, or the United 
States may make him a citizen, and then by opération of the 
fifteenth amendment he becomes a voter within the state 
where he résides, if he is otherwise qualified according to 
its laws. 

By the treaty of January 31, 1855, (10 Stat. 1157,) the 
tribal organization and relation of the Wyandotte Indians, 
in Kansas, with the United States, was dissolved and termi- 
nated, and they were made "citizens of the United States to 
ail intents and purposes." 
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But an Indian cannot make himself a citizen of the United 
States without the consent and co-operation of the govern- 
ment. The fact that he has abandoned his nomadic life or 
tribal relations, and adopted the habits and manners of civ- 
ilized people, may be a good reason why he should be made a 
citizen of the United States, but does not of itself make him 
one. To be a citizen of the United States is a political priv- 
ilège, which no one not born to can assume without its con- 
sent in some form. 

Theindians in Oregon, not being born subject to the juris- 
diction of the United States, were not born citizens thereof, 
and I am not aware of any law or treaty by which any of 
them hâve been made Bo since. 

It foUows as a matter of course that the défendant, in dis- 
posing of spirituous liquors to the Indian Joe, when and as 
he did, was guilty of a violation of the statute. But as it 
appears probable that the act of the défendant was the resuit 
of carelessnesB or a misapprehension of the status of the 
Indian Joe, rather than any guilty purpose to violate the law, 
I think it is a proper case for a mère nominal punishment. 
The défendant is therefore sentenced to pay a fine of on» 
dollar. 



United States v. Williams. 
{Circuit Court, D. Oregon. February 6, 1880.) 

ASSAtTKT WITH A DANGEHOUS WEAPON — A.TTEMPT TO COMMIT MtTRDBR — 

Punishment. — There is no punishment provided for an assault with a 
adangerous weapon, committed within the exclusive jurisdiotiou of the 
United States, if committed on land, even if it should involve an atc 
tempt to commit murder. 

Indictment for an attempt to commit murder. 

Rufus Mallory, District Attorney, for the United States. 

William H. Page, for défendant. 

Deadt, D. J. On January 7, 1879, the grand jury for this 
district found an indictment against the défendant, contain- 
ing two counts. 
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The first one charges him with "an attempt to commit the 
crime of murder by means not constituting an assault with a 
dangerous weapon, " by wilfuUy and maliciously "shooting one 
Edward Eobert Eoy," on October 8, 1879, with a loaded pis- 
tol, with intent him to murder, at Sitka, in the territory of 
Alaska. The second one charges him with an assault upon 
said Eoy, at the time and place aforesaid, with a loaded pistol, 
with intent him to kill, and allèges that said territory of Alaska 
was then and there Indian territory. The défendant demurred 
to the indictment upon the ground that the facts stated did 
not constitute a crime. 

The court sustained the demurrer to the second count, hold- 
ing that Alaska was not "the Indian country" within the pur- 
view of section 21 of the act of March 27, 1854, (10 St. 270; 
Eev. St. § 2142,) defining the crime of an assault by a white 
person within such country, with a deadly weapon, with intent 
to kill, and citing U. S. v. Savaloff, 2 Saw. 311 ; U. S. v. Garr, 
3 Saw. 302; WatersY. Campbell, 4 Saw. 121. 

The demurrer to the second count was overruled pro forma, 
whereupon the défendant pleaded guilty thereto, and then 
moved in arrest of judgment for the cause stated in the de- 
murrer. 

This count is based upon section 2 of the act of March 3, 
1857, (U St. 250; Eev. St. § 5342,) which provides in effect 
that every person who, within any place or district of coun- 
try under the exclusive jurisdiction of the United States, or 
upon the high seas or other water within the admiralty juris- 
diction thereof, and out of the jurisdiction of any particular 
state, attempts to commit murder "by any means not con- 
stituting the offence of assault with a dangerous weagon," 
shali be punished, etc. 

Without doubt Sitka, in Alaska, is a place under the exclu- 
sive jurisdiction of the United States, and, so far as this 
charge is concerned, not within the jurisdiction of any 
organized or judicial district thereof. Therefore, it appear- 
ing from the indictment that the défendant was first brought 
within this district for trial, it folio ws that, if the alleged 
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assault is a violation of any law of the United States, the 
motion must be denied. Kev. St, § 73Q ; U. S. v. Carr, 
supra, 304. 

The only provision in the statutes of the United States for 
punishing an attempt to commit murder or manslaughter on 
land, is found in section 5342, $upra, but for some reason 
this is confined to cases where the means used do not con- 
Btitute "the offence of assault veith a dangerous weapon." 

The punishment of an assault with a dangerous weapon, or 
with intent to perpetrate a felony, committed on the waters 
within the jurisdiciion of the United States, and out of th» 
jurisdiction of any particular state, was provided for in sec- 
tion 4 of the act of March 3, 1826 (4 St. 115; Eev. St. § 5346) 
but not the attempt to commit murder or manslaughter» 
anless it was coincident with 8uch assault. But an attempt 
to commit murder or manslaughter on land, or an assault 
there, by whatever means committed, was not punishable by 
any law of the United States until 1857, when, as has been 
stated by section 2, of the act of March 3 of that year, it 
was declared that an attempt to commit murder or man- 
slaughter, whether on land or water, should be punished as 
therein prescribed, provided, such attempt was not made by 
means of the assault mentioned in the act of 1825, supra, 
thuB limiting the opération of the statute to attempts made 
by drowning, poisoning, or the like. And probably this was 
80 provided iipon the erroneous impression that the act of 
1825 was applicable to assaults committed on land as well 
as water. 

But, however this may be, as a resuit of this patchwork 
législation, it appears that there is no punishment provided 
for an assault with a dangerous weapon, committed within 
the exclusive jurisdiction of the United States, if committed 
on land, even if such assault should involve, as it may, and 
did in this case, an attempt to commit murder. 

In the drawing of the indictment an effort has been made 
to bring this nase within the terms of section 5342, Eev. St., 
by an averment therein that the attempt to murder was made 
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"by means not constituting an assault mit a dangerona 
•weapon." But this is necessarily avoided, and, in effect, ren- 
dered null, by tiie very statement of the commission of the 
alleged offence, that the défendant attempted to commit mur- 
der by shooting Eoy with a loaded pistol. 

Whether a particular weapon is a deadly or dangerous one 
is generally a question of law. - Sometimes, owing to the 
equivocal character of the instrument — as a belaying pin — or 
the manner and circumstanees of its use, the question becomes 
one of law and fact, to be determined by the jury under the 
direction of the court. But where it is practicable for the 
court to déclare a particular weapon dangerous or not, it is 
its duty to do so. A dangerous weapon is one likely to pro- 
duce death or great bodily injury. A loaded pistol is not 
only a dangerous but a deadly weapon. The prime purpose 
of its construction and use is to endanger and destroy life. 
This is a fact of sucb gênerai notoriety that the court must 
take notice of it. U. S. v. Small, 2 Curt. 242 ; U. S. v. Wil- 
ton, 1 Bald. 99. It appears, then, from the indictment, not- 
withstanding the averment therein to the contrary, that the 
act alleged to be an attempt to commit murder was an 
assault with a dangerous weapon, and therefore not punish- 
able by the statute. 

The motion in arrest of judgment must be allowed, and the 
défendant discharged. 

By this ruling the défendant will escape punishment for 
what appears to hâve been an atrocious crime, but the court 
cannot inflict punishment where the law does not so provide. 
It is the duty of the législature to correct the omission or 
defect in the law, and it is to be hoped that the resuit in this 
case will attract the attention of congress to the matter at an 
early day. 



IN BE ÛODOLPH. 65 

In re Eudolph. 
{Circuit Court, B. Nevada. March, 1880.) 

TbAVELIÎTG MERCHANT8— LiOENSB TAX— StTBD. 2, § 10, AbT. 1, AND SUBD. 

3, i 8, AiiT. 1, OP THE Constitution. — A statute of Nevada provided that 
" every traveling merchant, agent, drummer or other peraou selling, or 
ofEering to Bell, any goods, wares or merchandise of any kind, to be de- 
li vered at, some future time, or carrying samples and selling, or ofEering to 
sell, goods, wares or merchandise of any kind similar to such samples, to 
be delivered at some future time," should obtain alicense,andpay$25 a 
month for the same. The statuts further provided tliat any person 
without such license, " so oŒering any goods, wares or merchandise for 
gale, sball be guilty of a misdemeanor, and on conviction shall be flned 
in any sum not less than $50 nor more than $500." Held, (1) tbat said 
statute did not violate subd. 2, i 10, art. 1 of the constitution, prohibit- 
ing the States from laying iraposts or duties on imports; (2) that such 
statute did not violate subd. 3, j 8, art. 1 of the constitution, conf erring 
upon congress power to " regulate commerce among the several states." 

Lewis de Deal, foï petitioner. 

Attorney General Murphy, for respondent. 

Sawyer, g. J. The petitioner is a citizen of California, and 
in the employment of Adelsdufer & Go., merchants of San 
Francisco, California, engaged in the coffee and spice trade. 
He -was traveling is Nevada, engaged in such employment, 
oSering to sell and selling such goods, wares and merchandise 
as his employers dealt in. Upon making sales he transmitted 
the orders to said employers in San Francisco, who filled 
them and shipped the goods sold to the parties ordering them, 
at their respective places of business in Nevada. For selling 
goods in the course of said employment at Virginia Gity, 
Nevada, he -was arrested and held in custody upon a warrant 
issued upon a charge of having committed the offence of pur- 
suing such business without having procured a license as 
required by the statute of Nevada, passed February 20, 1877, 
(St. 1877-79.) 

A writ of liabeas corpus having been issued and the body ot 
the prisoner produced, he now asks to be discharged from 
custody on the ground that said act is void, as being in vio- 
lation of subdivision 3, section 8, article 1, of the Gonstitution 
of the United States, conferring upon congress power to "regu- 

v.2,no.l — 5 
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late commerce among the several states ;" also, of section 10, 
subdivision 2, of the same article, prohibiting the states from 
laying imposts or duties on imports. 

The statute of Nevada in question provides that "every 
traveling merchant, agent, drummer or other person selling, 
or offering to sell, any goods, wares or merchandise of any 
kind, to be delivered at some future time, or carrying sam- 
ples and selling, or offering to sell, goods, wares or merchan- 
dise of any kind similar to such samples, to be delivered at 
some future time," shall obtain a license, and pay for such 
license $25 per month. It further provides that any person 
■without a license, "so offering any goods, wares or merchan- 
dise for sale, shall be guilty of a misdemeanor, and on con- 
viction shall be fined in any sum not less than $50 nor more 
than $600." 

It is settled in the case of Woodruff v. ParKam, 8 Wall. 123, 
that the word "imports, " as used in subdivision 2, section 10, 
of article 1, of the Constitution, does not apply to goods brought 
from one state into another, but is limited to goods brought 
into the United States from some foreign country. The stat- 
ute of Nevada, therefore, does not violate that provision of 
the constitution. 

We think, also, that the same case and the foUowing case 
in the same volume (Hinson v. Lott, Id. 148) détermine the 
other question raised, and that the statute of Nevada in ques- 
tion does not violate the constitutional provision conferring 
upon congress the power to regulate commerce among the 
states. Conceding, for the purpose of the décision, the 
license fées to be a tax upon the goods sold, there is no dis- 
crimination against the goods of other states in favor of the 
products of Nevada; but ail are taxed alike, and under those 
authorities where there is no discrimination the imposition 
of the tax is a legitimate exercise of the taxing power by the 
state. 

In Woodruff V. Parham, 8 Wall. 140, the court say: "The 
case before us is a simple tax on sales of merchandise, im- 
posed alike upon aU sales made in Mobile, whether the sales be 
made by a citizen of Alabama or of another state, and whether 
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the goods sold are the produce of that state or some other. 
There is no attempt to discriminate injuriously against the 
produets of other states or the rights of their citizens, and the 
case is not, therefore, an attempt to fetter commerce among 
the States, or to deprive the citizens of other states of any 
privilège or immunity possessed by citizens of Alabama. But 
a law having suoh opération would, in our opinion, be an in- 
fringement of the provisions of the constitution which relate 
to those subjects, and therefore void." And in Hinson v. Lott, 
Id. 152, the court say : "The tax in the case before us, if it 
were of the character we hâve suggested, discriminating ad- 
versely to the produ^cts of ail the other states in f avor of those 
of Alabama, and involving a principle which might lead to 
actual commercial non-intercourse, would, in our opinion, 
belong to that class of législation, and be forbidden by the 
clause of the constitution just mentioned. But a careful 
examination of the statute shows that it is not obnoxious to 
this objection. A tax is imposed by the previous sections of 
the same act of 50 cents per gallon on ail whisky and ail 
brandy from fruits manufactured in the state. In order to 
coUect this tax every distiller is compelled to take out a 
license, and to make regular returna of the amount of dis- 
tilled spirits manufactured by him. In this way he pays 50 
cents per gallon. So that, when we come in the light of thèse 
earlier sections of the act to examine the thirteenth, fourteenth 
and fifteenth sections, it is found that no greater tax is laid 
on liquors brought into the state than those manufactured 
within it. And it is clear that whereas coUecting the tax of 
the distiller was supposed to be the most expédient mode of 
securing its payment, as to liquors manufactured within the 
state, the tax on those who sold liquors brought in from other 
states was only the eomplementary provision necessary to 
make the tax equal on aU liquors sold in the state. As the 
eâect of the act is such as we hâve described, and it institutea 
no législation which discriminâtes against the produets of sis- 
ter states, but merely subjects them to the same rate of tax- 
ation which similar articles pay that are manufactured within 
the state, we do not see in it an attempt to regulate com- 
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merce, but an appropriate and legitimate exercise of the tai- 
ing power of the states. " 

In ail the cases cited on behalf of the petitioner, from 
Brown v. Maryland down, there was discrimination, and the 
discrimination was referred to as the obnoxious feature of 
the statute in question in the various cases. This is the dis- 
tinction taken between that class of cases and those cited in 
this opinion; expressly taken in Welton v. Missouri, 1 Otto, 
282; 3 Cent. Law Journal, 116; end again recognized in Cook 
V. Pennsylvania, 7 Otto, 573, as well as in other cases. The 
statute of Nevada makes no référence whatever to foreign 
goods from or the products of other states. . It simply imposes 
a lieense tax upon the occupation of ail traveling merchants, 
agents, di-ummers, or other persons selling or oiïering to seU 
goods of any description without référence to when or where 
they were made. The act we think valid, and that the peti- 
tioner is not restrained in violation of the constitution or laws 
of the United States. It is therefore ordered that the peti- 
tioner be remanded to the custody of the proper officer, and 
the writ be discharged. 

HiLLYEK, J., concurred. 



In re Ddeyee, Bankrupt. 
(District Court, D. New Jersey. March 22, 1880.) 

Bankrtjptcy — Tax — Rev. St. § 5101. — Ataxisnotadebtprovabîeinbank- 

ruptcy under section 5101 of the Revised Btatutes. 
Bamb — Samb— Rev. St. 5 5106. — Under the provisions of section 5106 of 

the Revised Statutes, no stay is authorized which hinders the use of the 

orderly methods for the collection of taxes during the pendeucy of banlc- 

ruptcy proceedings. 

Motion to vacate order. 
Leslie Lupton, for city of Eahway. 
Remington Vernam, for bankrupt. 

Nixon, D. J. The petitioner filed a voluntary pétition for 
adjudication of bankruptcy on the thirty-iirst of August, 1878, 
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and was duly adjudged a bankrupt. It appears, by his amended 
schedules, that the city of Rahway ia an unsecured créditer of 
the bankrupt for $250, the amount of personal taxes due 
from the years 1870 to 1878, inclusive. The city commenced 
a suit for the recovery of thèse taxes af ter the pétition in 
bankruptcy was filed, and the bankrupt applied for and ob- 
tained an order for an injunction restraining the suit pend- 
ing the bankruptcy proceedings. 

This is a motion to vacate the order, on the ground that 
the claim of the city is not a debt provable in bankruptcy, 
within the meaning of the act. 

I think the objection is well taken, not only for the reasons 
assigned on the argument by the counsel for the city, but 
from the proviso of the fifth clause of section 6101 of the act. 

The order staying the suit was improvidently made, arising 
from the fact that the pétition presented to the court for 
obtaining it did not state upon its face or reveal to the court 
the nature of the action. It simply alleged that the city of 
Eahway, having a debt provable in bankruptcy against the 
bankrupt, was endeavoring by légal proceedings to enforce 
the payment of the claim. Under the provisions of section 
5106 of the bankrupt act, it was the duty of the court, upon 
such a représentation, to require the creditor to suspend the 
further prosecution of the suit untn the question of the 
debtor's discharge should be determined. 

But it appears upon this motion that the proceeding was 
for the collection of a tax, and it will be perceived, on an 
examination of the provisions of section 5106, that they do 
not apply to such a case. The section provides that "no 
creditor whose debt is provable shall be allowed to prosecute 
to final judgment any suit," etc. 

But ail the authorities agrée that a tax is not a debt. The 
suprême court, in Tlie United States v. The Railroad Co. 17 
Wall. 326, defines a tax to be "a charge, a pecuniary burden, for 
the support of government." Wharton's définition is more 
comprehensive. He says it is "a portion of the national 
wealth applied to public use, granted and controUed by the 
représentatives of the people." The suprême court of New 
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Jersey, {City of Caniden v. Allen, 2 Dutch. 398,) in holding 
that the payment of taxes could not be enforced by an action 
of debt, where the statute provided any other method of 
recovery, say : "A tax, in its essential characteristics, is not a 
debt, nor in the nature of a debt. A tax ia an impost levied 
by authority of government upon its eitizens or subjects for 
the support of the state. It is not founded on contract or 
agreement. It opérâtes in invitum." 

But, aside from this, section 5106 must be construed in 
connection with the provisions of section 5101, Although a 
tax is not a debt, it is a provable claim, for the payment of 
which the bankrupt estate is liable, and the object of thia 
section is to fix the relative priority of claims and to desig- 
nate the order in which they shall be satisfied in full. It 
provides for the payment (1) of the fées and costs of the pro- 
ceedings in bankruptcy; (2) for ail debts due to the United 
States, and ail taxes and assessments under the laws thereof ; 
(3) for ail debts due to the state in which the proceedings 
are pending, and ail taxes and assessments made under state 
laws ; (4) for the wages due to operatives and servants within 
the limitations specified ; and (5) for ail debts due to any 
persons who by the laws of the United States are entitled to 
priority; and then, as if to guard against any misconstruc- 
tion or wrongful interprétation of thèse provisions, and 
especially against the construction contended for by the coun- 
sel of the petitioner in this case, the congress adds : "But 
nothing eontained in this title shall interfère with the assess- 
ment and collection of taxes by the authority of the United 
States, or any state." 

The city of Kahway, in attempting to collect the personal 
taxes due from the bankrupt, is proceeding under the authority 
of the laws of the state of New Jersey, and is not to be restrained 
from so doing by anything eontained in the sections quoted 
and commented on above, or by any other sections of the 
title. U. S. V. Herron, 20 Wall. 256. The highest duty of 
citizenship is the prompt payment of taxes, whether national, 
state, county or municipal, although it would often seem that 
no duty is so grudgingly performed. In the contemplation 
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and judgment of the framers of the bankrupt law, no citizen 
sliall be presumed to sink so low or become so poor that be 
Bbould be excused from contributing his share to tbe support 
ôf tbe government, wbiob continues to protect bis person 
afber bis property is gone; and, under its provisions, no stay 
is autborized whicb binders tbe use of tbe orderly methods 
for tbe collection of taxes during tbe pendency of bankruptcy 
proceedings. 

Tbe order beretofore granted is vacated, witb costa. 



In re Null. 
{Dùtriet OoiiH, W. D. Pentuylvania. April 12, 1880.) 

Pabution — WiDOW's DowER — Lien. — In proceedings in partition a recog- 
nizance or mortgage given for tlie principal of the wîdow's dower is but 
collatéral ; the lieu is independent of such security, being created by the 
law itseU. 

In Bankruptcy. 

Sur exceptions to regîster's report. 

AoHESON, J. Tbe fund for distribution arises from tbe sale 
of certain land of tbe bankrupt, H. H. Null, in Westmoreland 
jounty, Pennsylyania, 'wbicb, under an order of tbia court, 
was sold, divested of liens. Tbe register reports that tbe beirs 
of Henry Null, deceased, bad tbe first lien against tbe land, 
and be appropriâtes thereto the sum of $1,485.75. To tbis 
appropriation Jesse Fries, a judgment créditer of tbe bank- 
rupt, bas filed exceptions. 

Tbis land is part of the real estate of which the bankrupt's 
fatber, Henry Null, died seized, intestate. Subsequently, on 
September 11, 1849, tbe widow and heirs of the décèdent 
made an amicable partition of his real estate by an instru- 
ment of writing, executed under their bands and seals, and 
duly recorded in Westmoreland county on June 2, 1851. 
By tbis partition the land now in question was allotted to 
H. H. Null, tbe bankrupt, at the agreed valuation of $5,209.60. 
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Other portions of the real estate were allotted to other oî the 
heirs at agreed values, the valuation of ail the purparta 
amounting to $11,268,25. After reciting the valuation and 
allotments, the partition agreement contains the foUowing 
clause : 

"Out of this, one-third remains in the land; interest, an- 
nually, to be paid to Elizabeth, the widow, and principal to 
be paid to the heirs of deceased, at her death — $3,756.08." 

The partition agreement also contains the foUowing clauses : 

"The heirs also agrée to exécute deeds to Henry H. Null, 
Andrew J. Null, Francis M. Null and William Buff, for the 
purparts taken by them." • * * 

• «*»•»« 

• * * "H. H. Null, Andrew J. Null, F. M. Null and 
William Euff to give mortgages to the other heirs for the 
one-third which remains in the land, which is to be paid on 
the death of the widow ; the interest on same to be paid annu- 
ally to said widow during her life." 

On the day of the date of the partition agreement, Septem- 
ber 11, 1849, the other heirs executed to H. H. Null a deed 
for his said purpart, but it seems he never executed the 
mortgage as required by the agreement. The deed to H. H. 
Null, which was reeorded November 3, 1865, contains this 
récital : "Being the mansion farm of the late Henry Null, 
deceased, who died seized thereof ; and in the partition of the 
real estate of said deceased to and among his heirs, the trust 
was agreed to be taken at a priée tixed upon by ail the parties 
hereto, by Henry H. Null, whose title to the same is hereby 
confirmed and assured.to the same." 

Elizabeth, the widow of Henry Null, died before the com- 
mencement of the proceedings in bankruptcy in this case, viz., 
on January 9, 1873. 

Such being the facts of the case, was the register right 
in his appropriation in favor of the heirs of Henry Null, de- 
ceased? 

It is indisputably settled that a lien upon real estate may 
be created by an instrument under seal, duly reeorded. Dex- 
ter's Appeal, 81 Pa. St. E. 403. Hère, beyond ail question, 
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the partition agreement of September 11, 1849, does espressly 
charge the purpart taken by H. H. Null with one-third ôi the 
agreed valuation, "This one-third rcmains in the land," is the 
language of the agreement. Surely thèse are apt words to 
create a charge or lien upon the land. The agreement waa 
recorded long prier to the entry of the judgment of Jesse 
Fries. He had, therefore, constructive, if not actual, notice 
of the prior encumbrance. 

Was the lien intended to be created by the partition agree- 
ment defeated by the deed from the other heirs of Henry 
Null, deceased, to H. H. Null ? Certainly not ; for the agree- 
ment itself contemplated and provided for that deed. The 
deed bears even date with the agreement, and recites the par- 
tition. It is part and parcel of the partition, and cannot bé 
used to defeat the manifest and expressed intention of the 
parties. This amicable partition is declared in the agreement 
to be made "for the purpose of avoiding difficulties and costs 
in selling said estate." It was in lieu of proceedings in par- 
tition in the orphan's court, which any of the parties might 
hâve instituted; and in respect to the one-third of the valua- 
tion money the parties merely adopted the provisions of sec- 
tion 41 of the act of March 20, 1832, (Purdon, 437, pi. 158,) 
which charges upon the premises the principal of the widow's 
dower, and directs that the interest be paid her annually, and 
the principal at her death to the parties thereunto legally en- 
titled. Say the court, in Long v. Long, 1 Watts, 268 : "Wher- 
ever parties, then, hâve done amicably what the law would 
hâve compelled, it will, if possible, be doubly binding upon 
them." 

A deed is not always a merger of prior articles of agreement 
In many cases it is to be considered a part performance only 
Selden v. Williams, 9 Watts, 9. If the articles contain a pro- 
vision for something more than the exécution of a deed, it 
may remain in fuU force after a conveyance has been executed 
and accepted. Barnitz v. Smith, 1 Watts &, Serg. 145. 

It is, however, contended that the partition agreement pro- 
vides how the one-third of the valuation, money was to be 
secured, viz. : by mortgage; and that, as the deed was deliv- 
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ered wîthout exacting thenor afterwards the stipulated securîty, 
the lien in favor of the heirs was lost. But the very clause 
which provides for a mortgage contains this significant lan- 
guage : "For the one-third which remains in the land, which is 
to be paid on the death of the widow; the interest on the same 
ito be paid annually to said widow during her life." The pur- 
pose of the mortgage was to afford additional and cumulative 
remédies to enforce payment. Episcopal Academy v. Freize, 
2 Watts, 16. 

In proceedings in partition a recognizance or mortgage 
given for the principal of the widow's dower is but collatéral; 
the lien is independent of such security, being created by the 
law itself. Hise v. Oeiger, 7 Watts & Serg. 273; De Haven 
T. Bartholomew, 67 Pa. St. E. 126. This priaciple is appli- 
cable to the présent controversy; for hère the agreement of 
the parties, which is the law of the case, created a lien inde- 
pendent of the contemplated mortgage. 

And now, to-wit, April 12, 1880, the exceptions to the 
register's report are overruled and the report confirmed abso- 
lutely. 



HOFFMAN V. TODNG*. 

{Oireuit Oowt, E. D. Pennsylvania.. April 28, 1880.) 

Patent — Improvbment im Tripod Hbads. — A patented improvement In 
tripod heads for surveyors' instruments compared with previous devices 
and patent sustained. 

CoMBiNATiON op Old Dbvicbs — "Whbn Patbiitablb. — If a corabination 
of old devices contains (1) a novel assemblage of parts exhibiting inven- 
tion, and (2) the co-operatïon of those parts producing a new resuit, it 
is patentable. The parts need not act simultaneously, if they act unit- 
edly to produce a common resuit. 

Per Butler, J. It may be conceded that in this respect the case is near 
the border Une. If nearer, however, the prima faeie right established 
by the letters patent, (atrengthened, possibly, by the respondent's tardi- 
ness in discovering this defence,) would justify a decree in theplain- 
tiil'B favor. 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Hearing on bill, ans-wer and proofa. 

This was a bill in equity to restrain the alleged infringe- 
ment of a patent. The facts are sufficiently stated m the 
opinion. 

Allen H. Gangewer, for complainant. 

G. Morgan Eldridge and Wm. Ernst, for respondent. 

BuTLEE, D. J. On November 20, 1877, letters patent No. 
197,369, for an "improvement in tripod heads for surveyors' 
instruments," were issued to the complainant, the claims in 
which are as follows : "First, the combination with the plate 
A, having central opening a, and the plate G, having the 
Bocket c, extending through said opening of the bail D, hav- 
ing threaded neck d, the levelling screw-plate E, having bail 
g, and the instrument-plate F, having neck c and eocket h, 
Bubstantially as specified. Second, the combination with the 
base-plate A, having central opening a, and the socket-plate 
c, having neck c, of the carrying-plate B, having aperture b, 
fitting said neck, and the levelling mechanism of a tripod 
head, substantially as specified. Third, a tripod head, hav- 
ing a bail and socket-joint for the base plate, in combination 
with the instrument-plate F, having a spherical bearing g h, 
concentric with said bail and socket-joint, and levelling-plate 
E, substantially as specified." 

The object of the invention, as stated in the patent, was 
"to devise a tripod head of such construction that it may be 
levelled with absolute accuracy and expédition, and may be 
adjusted horizontally for bringing the center of the instru- 
ment over a fixed point on the ground, whatever be the na- 
ture of the same or its inclination." 

The bill charges the respondent with infringing this patent. 
The answer, as originallyfiled, (virtually admitting the valid- 
ity of the patent,) dénies the allégation of infringment; allèges 
that the respondent's tripod heads are made in pursuance of 
letters issued to himself on April 20, 1878 ; and, also, that he 
bas a license from the complainant. By amendment, the 
validity of complainant's patent is attacked, and his instru- 
ment declared to be a combination, simply, of those of William 
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J. Toung and John Francis Pastorelli, previously patented, 
TOthout any new combined resuit being obtained thereby. 

On the argument the defence was confined to the alleged 
invalidity of the patent, the déniai of infringement being aban- 
doned. If this defence is well founded it must be conceded 
that the respondent was slow to discover it. His application 
for a similar patent, (for the one he obtained is, essentially, 
similar,) and his acceptance of a license from the complain- 
ant, are whoUy irreconcilable with his présent position, which 
seems not to hâve been assumed until ail other grounds of 
defence h ad failed. It is not, however, too late to raise this 
question, and it must, therefore, be decided. 

The complainant admits that the lower part of his instru- 
ment — the shifting device- — is not new, and bases his claim 
on the combination with this of the upper part — the device 
for horizontal adjustment; denying that this latter device is 
copied from Pastorelli's, and asserting that if it were the com- 
bination of such old devioes in one instrument, as hère showa, 
whereby the latéral and horizontal adjustments are effeoted 
by one act or process, would sustain the patent. Our judg- 
ment is with the complainant on both questions. Without 
élaboration, it is sufficient to say that we regard the upper 
part of the instrument as materially différent from Pastorelli's 
invention. The points of différence are minutely and intelli- 
gently stated by the complainant's witnesses, and it would be 
profitless to repeat them hère. While the respondent 's ex- 
perts pronounce a différent judgment, a comparison of the 
instruments bas satisfied us that they are materially différ- 
ent. The arched bearing surface, connected with the level- 
ing screws and supporting the instrument plate, securing a 
steady, firm rest for the instrument, and utilizing the friction 
produced by its weight, is alone sufficient to distinguish the 
complainant's invention from Pastorelli's. 

If, however, the complainant's invention consisted exclu- 
sively in combining the former separate inventions of Young 
and Pastorelli in one instrument, with the resuit hère exhibited^ 
we would still hold the patent valid. That it required invention 
to do this, and that great saving of time and labor in adjusting 
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Burveyor's instruments, aud great conséquent advantage to tha 
public are attained by such combination, is very clear. This 
alone, howeyer.would not support the patent. A mère aggre- 
gation of old parts, without any new resuit issuing from their 
united action, is not patentable. The parts must combine in 
opération, and by their joint efifect produce a new resuit. They 
need not aet simultaneously. If so arranged that the suc- 
cessive action of eaeh contributes to produce the resuit, which, 
■when obtained, is the product of ail the parts, viewed as a 
■whole, a valid claim for this combination may be sustained. 
Williams v. R. Co. 15 0. Gr. 655; Waring v. WUkinson, Id. 
247; Forhush v. Cook, 2 Law Kep. 664; Herriny v. Nelson, 
12 0. G. 362. 

As was said by Commissioner Liggett, in Lynch v. Dryden, 
3 0. G. 407, neither the courts nor commissioners hâve 
attempted to deline a patentable combination so exactly as 
to be suited to universal application — broad enough to includa 
ail that is legitimate, and narrow enough to exclude ail else. 
It wonld seem, however, from the décisions, that two tbings 
are always necessary — First, a novel assemblage of parts, 
exhibiting invention; second, the co-operation of the parts in 
producing a new resuit. By the term co-operate, however, 
the courts do not mean merely acting together or simultane- 
ously, but unitedly to a common end, a unitary resuit. Each 
and every part must hâve its sub-f unotion to perf orm, and 
each must hâve a certain relation to, and dependence upon, 
the other. 

The resuit attained by the complainant's invention is the 
complète and expéditions adjustment. of surveyors' instru- 
ments; their érection vertically, over a fixed point on the 
ground, by, substantially, a single act. This resuit was not 
attainable before by either or both the instruments referred to 
by the respondent. The resuit is, therefore, new in the sensé 
hère involved ; and, as we bave seen, is highly bénéficiai. lii 
accomplishing it the shifting and levelling devices act in com- 
bination, eaeh working to this end and uniting in its produc- 
tion. Though not essential that they should, they do, or, at 



78 FEDEBAIi BBPOETBB. 

'easfe may, act simultaneously. It may be conceded that, in 
this respect, the case is near the border line. If nearer, how- 
ever, tbe prima fade right established by the letters patent 
(strengthened, possibly, by the respondent's tardiness in dis- 
covering this defence) would justify a deeree in plaintifE's 
favor. 



Henry ». The Feancbstown Soap-Stone Company. 

{Circuit Court, D. Nei» Hampshire. January 30, 1880.} 

Patent — CorfDiTioNAL Sale op Invektion — Subséquent Application. 
A single conditional sale of an invention, more than two years before 
an application, works a forfeiture of a patent. 

In Equity. 

Bill in equity for infringement of a patent (No. 22,787) to 
Porter Dodge, granted Pebruary 1, 1859, for an improved air- 
tight stove, made of a double course of slabs or panels of 
soap-stone, held together by an iron frame. The application 
was prepared and signed December 26, 1856; a model was 
filed on the next day; the application was filed February 
lé, 1857. 

In 1877, Judge Shepley entered a deeree for the complain- 
ant. See Henry v. Francestown Soap-Stone Co. 9 Off. Gaz. 
408. In February, 1879, Judge Clark granted a rehearingof 
the cause upon affidavits tending to prove that Dodge had 
gold one of his stoves to Harvey Huntoon, and another to 
John H. Patch, more ihan two years before his application. 
Evidence was taken and the rehearing was had before Judge 
Lowell. 

Causten Browne and Jahez S. Holmes, for défendants. 

Thomas L. Livermore, for complainant. 

Lowell, C. J. The évidence in the original case tended to 
show that Dodge made a few stoves, embodying his invention, 
in the autumn of 1854; that he was not fully satisfied with 
the iron part of the work, and caused it to be cast miorecare- 
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f uUy ; and that he did not Bell his stovea generally and ei- 
tensively in the market until within two years before Febru- 
ary 14, 1857, when Lis application was filed, but that he did 
Bell the fltoves whioh he then had, or some of them, in De- 
cember, 1854, or January, 1855. Judge Shepley said (9 Off. 
Gaz. 409:) "There is but one sale clearly proved before 
February 14, 1855, and no évidence tending to show more 
than two or three sales before that time, and ail of them 
aocompanied with a notice of an intention to apply for a pat- 
ent, and ail of thèse during the time he was experimenting 
upon and before he had perfected his invention, and attained 
Bufficient perfection in the eastings to satisfy himself that his 
invention was practically successful. As in most, if not ail, 
of thèse instances, the stoves were delivered on trial, to be 
returned if the invention did not work satisfactorily, they are 
to be regarded rather in the light of such practical tests as 
the law permits an inventor to make, than as such public 
sales as would tend to show abandonment, or mislead the 
public into a belief that the inventor had made a dedication 
to the public," 

TJpon the rehearing two more sales of stoves, one to Hun- 
toon, and one to Patch, are proved to hâve been made by 
Dodge more than two years before February 14, 1857; but 
in that sold to Huntoon the inner panels of soap-stone ap- 
pear to bave been made of the full length of the frame, while 
the patent describes them as being eut shorter to allow for 
expansion upward. The défendants hâve introduced évidence 
that there is no noed of shortening the inner lining, because 
soap-stone does not expand upward; and the plaintiff bas 
évidence that it does or may expand in that direction. How- 
ever this fact may be, this stove appeq,rs to hâve been made 
in what Dodge thought an imperfect form, and, therefore, 
may be held not a sale of the invention. Draper v. Wattles, 
16 Off. Gaz. 629. 

The inventor is dead, and the terms and particulars of the 
sale of the Patch stove are not proved; and I think it possi- 
ble that, if the new évidence had been before Judge Shep- 
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ley, it would not hâve changed His opinion. He fonnd one 
sale, and évidence which inclined him to think that there 
might hâve been two or three more, and yet sustained the 
patent. I find myself differing from my eminent predecessor 
upon the effect of the évidence, and hâve had great doubts as 
to my duty. I hâve determined that, as new évidence bas 
been produced •which I must act upon, my action must be in 
accordance with my own views of its effect. I cannot under- 
stand the new évidence without opening the whole record, and 
I must act upon what I find in the old and new évidence 
together. 

In my opinion the évidence tends to show a sale of the 
invention. True, some sales were conditional; that is to say, 
the stoves were to be returned if they were not satisfactory 
to the buyers; but this does not, without further explanation, 
prove that they were expérimental. It may show that the 
purchaser had doubts about the article, but does not prove 
any on the part of the seller. Sales in the usual course of 
business, whether absolute or conditional, if they are sales of 
the patented thing, work a forfeiture. A single sale has this 
effect, as well as a hundred sales. It is very unlikely that a 
buyer would take what he understood to be an expérimental 
thing ; but if he did, the évidence should be unequivocal that 
a test of the invention was one of the purposes of the seller. 
This article could be tested by the inventer as well in his own 
house as in any other place ; and when he sold it in its com- 
pleted form, though with warranty or on condition, he sold it. 

Upon the facts, the stove appears to bave contained the 
invention, within the doctrine of Am. Tlide, etc., Go. v Am. 
Tool Co. 1 Holmes, 503, 513, in which Judge Shepley charged 
that the thing sold need not be perfect in the mechanical 
sensé, but only in that it embodied the completed invention 
in a form which would be operative. Indeed, this stove 
appears to hâve been perfect in both sensés, for it has been 
in suecessful use for about twenty-four years. 

Judge Shepley found that the sales in évidence before him 
were made while the inventer was still conducting experi- 
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ments of his own. Granting, then, that the sales themselves 
were not experiments, and that at least two of the stoves 
contained the complétée invention, does it save the forfeiture 
that the inventer himself was still trying his invention ? I 
think not. The courts very properly lirait the meaning of 
"public use" to a use in the ordinary -way, and they may so 
limit the word "sale," if they ean ever be persuaded of the 
fact; but, whether use or sale, that particular transaction 
must be expérimental, or it is within the forfeiture of the 
statute. 

But, further, I do not find the fact to be that the inventer 
was still experimenting. As I read the évidence, ail that 
Dodge was then trying to do was to bring his stoves into the 
highest state of mechanical perfection. The précise day of 
the Patch sale is not proved; but it was in December, 1854, 
and the stove had upon it the words "registered for patent, 
1854," which confirms the conclusion that it was after the 
invention was complète. 

Neither filing the model, nor writing the paper eommonly 
called an application, gives the date of the application from 
which the two years are to be reckoned. "Application," in 
this connection, includes the paper, or some written paper, 
and its présentation to the commissiouer. One who desires 
a patent for his invention may apply in writing to the com- 
missiouer. There is no évidence that any writing accompa- 
nied the model, and none that any application was made 
until February 14, 1857. It would be most dangerous to 
hold that an application signed and kept in the inventor's 
pocket would answer the demand of the statute. In BirdsaU 
V. McDonald, 6 Off. Gaz. 682, cited for the plaintiff, the solic- 
itor neglected to file the application, and the court held that 
his neglect was not évidence of the inventor's abandonment 
of his invention. On the point of sale Mr. Justice Swayne 
says: "He sold no machine prier to two years before the 
filing of his application." As to filing the model see Draper 
V. Wattles, 16 Off. Gaz. 629. 

The time allowed for the use and sale of the invention ia 

v.2,no.l— 6 
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libéral, though arbitrary. It is a pity that a valuable inven- 
tion should be lost by an inadvertence, but the policy of the 
law is well founded, and it must be carried out. 

I find that this invention was "on sale" more than two 
years before the application, and therefore the patent was 
void. The patent having been sustained at the first hearing, 
the complainant should hâve his costs to the time when the 
rehearing was ordered. Of the rehearing itself I give no costs 
to either party. 

Decree accordingly. 



Belt V, Cbittenden and othera. 

(Oireuit Court, D. Minnesota. Februaiy, 1880.) 

Patent — Want op Notbitt — Cobktjgated Iron Applied to thb 
Roop OB SiBES OF A BuiLDiNa. — If the ordinary form of corrugated 
iron, •when applied to the roof or aides of a building, does not give suffl- 
cient air spaces, there is no novelty ia making them larger, and dimin- 
ishing the surface of iron at the point where it is naUed to the wood- 
work, although the objection may be thereby remedied. 

Bame — Samb — Thicknbss op Ikon — Nail Holeb — Pormatton op 
Joints. — There is no novelty in the fact that the iron, at the point of 
contact with the wood, is double in thickness, or that the nail holes at 
the joints may be made elongated in order not to interfère with the nails 
in case of expansion or contraction, lengthwise, of the corrugations ; 
nor in the manner of forming the joints oonnecting the several sections 
of sheathing. 

Suit in Equity on final hearing upon pleadings and proof . 

Homer G. Eller, for complainant. 

Henry J. Horn and Harvey Officer, for défendants. 

Nelson, D. J. This suit is brought to recover damages for 
the infringement of letters patent No, 177,386, granted to 
the complainant and P. E. Perkins May 30, 1876, and an 
injunction is prayed. The interest of Perkins was assigned 
to the complainant May 22, 1878. 

The patent was granted "for an improvement in metallic 
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coverings for buildings." The spécification says: "Our in- 
vention consists in a novel construction of a metallic sheath- 
ing for buildings, and similar structures, and is designed, 
more especially, to render the same fire-proof, although it is 
of great value as a protection against rain and snow. In the 
drawing, figure 1 represents a building with our improved 
sheathing applied to a portion of it; figure 2, a view showing 
the manner of making the joints ; figures 3, 4 and 6, seo- 
tional views showing différent f orms of our improved device. 
Great inconvenience has heretofore been experienced in ap- 
plying métal sheathing to buildings, bridges, and similar 
structures, owing to the fact that the expansion and contrac- 
tion of the métal cause the nails to work out, and the métal 
to draw apart or wrinkle. The shrinkage and swelling of the 
wood to which the métal is nailed also tends to produce the 
same resuit, while the métal, coming against the wood, forms 
but little protection against fire. In addition to thèse diffi- 
culties, rain or snow, and even fire or fiâmes, often find their 
way in at the joints as they are at présent constructed. 

"In order to obviate thèse difficulties, and produce a sheath- 
ing which shall be proof against both water and fire, we make 
our sheathing of sheet métal, and provide each section with 
one or more corrugations, as shown in figures 1, 3 and 5 ; or 
it may be^made in the form shown in figure 4, in which case 
the métal is turned directly backward at each side, at a right 
angle to the face of the métal, and a flange then turned out- 
ward on each side, parallel to the face of the sheathing. It 
will be observed that in each case a space is left between the 
métal and the boards to which it is secured, which space is, 
of course, filled with air. It will also be seen that only a 
very small surface of the métal cornes in contact with the 
wood, and that, as the joints are formed bylapping the flange 
of one section over that of the adjoining section, there will 
in every case be a double thickness of métal at those points at 
which the métal and the wood do corne in contact. The joints 
between sections, falling one below the other, are formed as 
shown in figure 2, in which the sections each hâve the métal 
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turned backward upon themselves, and the flanges tlius 
formed are hooked or locked into each other, and hammered 
down to make a close joint. As the lower edge of the sec- 
tion is always turned inward towards the building in making 
the flange, as shown in figure 2, it will be seen that it is 
impossible for the water to beat into or through tbis joint, 
for the reason that the face of the sheathing cornes below the 
joint, and thus protects it; and it will also be impossible for 
fire to find its way into the joint, because of its being so close. 
It would even be impossible for it to find its way through the 
same when made comparatively open or loose, on account of 
the circuitous passage which it would be obliged to make. 
The manner of forming the joints at the ends of the différent 
rows or sections of sheathing is shown in figure 1, in which 
Arepresents the boarding, and B the métal. As there shown 
■the npper end is slit at the center of the corrugations, and 
the two parts drawn in and lapped one over the other, as 
shown, thus forming a beveled surface and a good joint. 

"It will readily be seen that this construction will form an 
excellent protection against fire and water ; and the expan- 
sion and contx-action of the métal, and the shrinkage and 
swelling of the wood, are provided against by the corruga- 
tions in the métal, which will allow it to take up or give out, 
by reason of its elasticity, enough to entirely compensate for 
thèse difficulties. It is obvions that instead of running the 
sections up vertioally they may be placed horizontally, that 
being especially convenient and désirable where the corruga- 
tions are made of the form shown in figure 5, which, when 
placed in a horizontal position, would présent the appearance 
of clapboards. It is also apparent that the joints, which are 
hère represented as simply lapped and nailed through, may 
be made as shown in figure 2 if desired. This construction, 
as before stated, forms a very efficient protection against fire 
and water, and compensâtes for expansion and contraction of 
métal, and for shrinkage and swelling of wood, and présents, 
withal, a very neat and pleasing appearance. If desired, the 
nail holes at the joints may be made elongated in order not 
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to interfère with the nails in case of the expansion or con- 
traction, lengthwise, of the corrugations. 

"This invention is applicable to wooden structures of any 
kind, and we propose to use it on bridges, cars and the like. 
We are aware that buildings hâve been made in -which the 
walls, both inside and out, were composed of corrugated sheet. 
métal, seeured to métal bars and wooden frames, and we do 
not claim such." 

The claim is "a metallic covering for -wooden structures 
composed of the metallic sheets, B, applied to the surface of 
the structure, in the manner shown, whereby an air space is 
left between the métal sheets and the wall or structure at ail 
points except the edges of the sheets, substantially as and for 
the purpose set forth." 

The défendants rely, among other defences, on want of 
novelty, and, in my view of the case, it will not be necessary 
to consider any other defence. 

In the drawings accompanying the letters patent are three 
différent shaped metallic sheathings, showing as many différ- 
ent corrugations, or air spaces, and the défendants submit 
exhibits and designs of corrugated iron sheets which had 
been in use long anterior to the complainant's patent. The 
only différence between the form of the complainant's draw- 
ings and exhibits and thèse is that in the former the iron is so 
shaped or corrugated that the spaces between the wood-work 
and the iron are larger, and at the point where the sheathing is 
nailed only a small surface of iron cornes in contact with the 
wood, and, as the air chamber is larger, the shape of the com- 
plainant's sheathing is, perhaps, a better protection againstfire, 
and a more serviceable covering. But any person has the right 
to increase or diminish the size of corrugations or wrinkles in 
iron sheathing. There is no novelty in doing this. If the ordi- 
nary form of corrugated iron, when applied to the roof or sides 
of a building, does not give suf&cient air spaces, there is 
nothing new in the idea of making them larger, and dimin- 
ishing the surface of iron at the point where it is nailed to 
the wood-work, although it might remedy the objection. 
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Neither discovery nor invention -was necessary to do this. 
The défendants' witnesses, upon the defence of want of nov- 
elty, refer to several forms of corrugated iron previously 
used, and ail would fill the spécification and claim made by 
the complainant. 

■ The fact that the iron, at the point of contact with the wood, 
is double in thickness, or that the nail holes at the joints may 
be made elongated in order not to interfère with the nails in 
case of expansion or contraction, lengthwise, of the corruga- 
tions, will not sustain the patent; nor will his manner of 
forming the joints Connecting the several sections of sheath- 
ing aid him. There is no novelty in the latter. 
The bi]l is dismissed, with costs. 



MuEEAT and others v. The Perry-Boàt P. B. Nimiok. 
(District Court, W. D. Pennsylvania. 1880.) 

ADMiBAiiTT— Seambn's Waoes— Rbv. 8t. ^ 4546 and 4547.— The pro- 
cédure authorized by sections 4546 and 4547 of the Revised Statutes, in 
relation to seamen's wages, is a summary and cumulative remedy given 
to seamen, which they may pursue at their option ; but they are not 
thereby deprived of the right in the flrst instance to the ordinary admi- 
ralty procesa against a vesael, upon a direct application to the court or 
judge. 

Admibaltt JnEiSDiCTioiî — Ferbï-Boat. — A steam ferry-boat, plying 
between two points on the opposite sides of the Ohio river, within the 
same state and county, is subject to admiralty jurisdiction. 

Knox é Reed, for libellants. 

Barton é Sons, for respondent. 

AcHEsoN, D. J. In this case Alonzo Murray presented in 
open court his libel for wages against the steamboat F. B. Nim- 
ick, wherein he allèges "that the said steamboat is a vessel 
duly enroUed and licensed under the laws of the United States, 
in the office of the surveyor of customs for the port of Pitts- 
burgh, and has been engaged in navigating the Ohio river. " 
The court ordered the libel to be filed and process to issue 
against the boat. 
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T. W. Fowler, the owner of the boat, has moved the court 
io quash the proceedinga and dismiss the libel, for the follow- 
ing reasons : 

. "First. That said libel filed by said libellant is a claim for 
seaman's wages, and that the said libellant has not complied 
with the act of congress, (July 20, 1790, Eev. St. §§ 4546 
and 4547,) in not having a commissioner certify to this hon- 
orable court sufficient cause of complaint, as required by the 
terms of said act." 

"Second. That said respondent's vessel is a steam ferry- 
boat, running between two points or places in the same state, 
within the body of the same county, to-wit, between the foot 
of Locust Street, AUegheny City, Pennsylvania, and Cork's 
run, on the opposite side, being enrolled and licensed as such 
at her home port, the city of Pittsburgh. " 

In support of the motion, there has been produced and 
filed a certified copy of the boat's enrollment, showing that 
she iê a steam f erry-boat of 64 tons, and the libellant admits 
it to be true that, during the period covered by his claim for 
■wages, the vessel plied as a steam ferry-boat between points 
on opposite sides of the Ohio river, to-wit : AUegheny City 
and Cork's run, within the county of AUegheny and state of 
Pennsylvania. 

1. Seqtions 4546 and 4547, of the United States Eevised 
Statutes, which re-enact substantially the provisions of section 
6 of the act of July 20, 1790, provide that if the wages of 
any seaman are not paid after they become due and payable, 
or in case of a dispute touching the same, the district judge, 
or, in certain cases, any judge or justice of the peace, or any 
commissioner of a circuit court, may summon the master of 
the vessel to appear before him and show cause why process 
should not issue against the vessel ; and if the master neglecta 
to appear, or appearing does not show ihat the wages are 
paid or otherwise settled or forfeited, and if the dispute is not 
forthwith settled, the judge, justice or commissioner shall 
certify to the clerk of the district court that there is sufficient 
cause whereon to found admiralty process, and thereupon the 
clerk shall issue process against the vessel, etc. 
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The question intended to be raised by the first reason 
assigned, in support of the motion to dismiss the présent 
libel, is whether the proceedings authorized by the statute are 
the exclusive remedy for a seaman suing the vessel for his 
wages, or can he, without resorting to thia preliminary nieas- 
ure, apply to the court, and upon such application obtain 
ordinary process in admiralty against the vessel ? ïhis ques- 
tion has not hitherto been raised in this court, altliough the 
records show a number of instances where the same course 
was pursued in suits in rem for wages, as in the présent case. 
The question, however, has reoeived the careful considération 
of district judges of learning and large expérience in admiralty 
cases, -who hâve held that the remedy conferred by the statute 
is not exclusive, but cumulative; and that the right of the 
seaman to arrest the vessel is not dépendent upon a previous 
resort to the statutory proceeding, but that it is optional with 
him whether to pursue the preliminary measure of summon- 
ing the master, or make direct application for admiralty pro- 
cess. The Ship William Jarvis, (per Sprague, J.,) Sprague'a 
Décisions, 485; The M.-W. Wright, (per Longycar, J.,) 1 
Brown's Ad. Eep. 290; The Waverly, (per Dyer, J.,) 7 Bissell, 
465. The first two of the above cited cases arose under the 
act of 1790; the latter, under sections 4546 and 4547 of the 
Bevised Statutes. Thèse are well considered cases, and they 
adopt as applicable to remédies, under the maritime law, the 
well settled rule of construction that where a statute providea 
a new remedy it is cumulative, unless the statute expressly or 
by necessary implication takes away the common law remedy. 
Sedgwick on Cons. of Stat. and Com, Law, 75. 

In the foot note to the report of the case of Tlie William 
Jarvis, supra, it is said that in many reported cases it seems 
that no such preliminary summons issued, e. g. The Martha, 
Bl. & How. 156, and Judge Dyer says, (7 Bissell, 471:) "It 
has long been the practioe of this court, and the praetice of 
the district courts of other districts, to treat thèse provisions 
as fumishing rather an optional and cumulative remedy, than 
one which excludes the seaman from the right or privilège, 
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in the first instance, to resort to admiralty proeess." Fol- 
lowing the above quoted décisions, I hold that the procédure 
authorized by the statute is a summary and cumulative rem- 
edy given to the seaman, which he may at his option pursue, 
but that the statute doea net deprive him of the right in the 
first instance to the ordinary admiralty process against the 
vessel upon a direct application to the court or judge. 

2. The second reason assigned in support of the motion to 
dismisB the libel raises the question ■whether a steam ferry- 
boat, plying between points on the opposite sides of the Ohio 
river, within the same state and county, is subject to admi- 
ralty jurisdiction? 

Many of the cases bearing upon this question, cited in sup- 
port of the motion to dismiss, are without authority, since the 
more récent décisions of the suprême court, which déclare that 
the admiralty jurisdiction of the fédéral courts extends to ail 
navigable waters. Hine v. Trevor, 4 Wall, 555; The Eagle, 
8 Wall. 15. 

Navigability, so far as water is concerned, is now the only 
test of admiralty and maritime jurisdiction. Id. ; The Gen- 
eral Cass, 1 Brown's Ad. Eep. 334. It is immaterial, there- 
fore, that the F. B. Nimick plied -whoUy within the county of 
AUegheny, nor is it material, it seems to me, that in the 
course of her navigation she merely crossed and recrossed 
the Ohio river; for admiralty jurisdiction does not dépend 
upon the length of the voyage. The General Cass, supra. 

The subject-matter of this libel being of a maritime nature, 
viz., wages earned by an emploj'e upon a vessel navigating 
waters within admiralty jurisdiction, does the jurisdiction of 
the court fail merely because the vessel upon which the 
libellant was employed was engaged in running as a ferry- 
boat? Clearly not, it seems to me. It is not the form, size, 
construction, cquipment, or means of propulsion, that estab- 
lishes the jurisdiction. Ben. Ad. § 21S; The General Cass, 
supra. In Ex parte Easton, 5 Otto, 68, it was held that a 
district court has jurisdiction in admiralty to enforce in rem 
a claim for wharfage against a canal-boat or barge. 



90 FEDEBAL BEFOBTEB. 

Mr. Benedict, in his work on admiralty, (§ 218,) says : "A 
Bcow, a lighter, a ferry-boat, and probably a raft or timber- 
Bhip, under certain circumstances, would be held to be a sbip 
or vessel, and subject to the same maritime law as other ves- 
sels." A steam ferry-boat of the capacity of the P. B. Nim- 
ick transports on a large scale both passengers and freight,. 
and is as much engaged in maritime commerce and busi- 
ness as if her voyages were longitudinal, instead of across 
the stream. 

In this connection it is worthy of observation that by sec- 
tion 4426 of the Eevised Statutes, title, "Eegulation of Steam 
Vessels," the huU and boilers of every ferry-boat propelled 
by steam are subject to inspection under the provisions of 
said title, and such boats, for certain purposes, are made sub- 
ject to the régulations of the boards of supervising inspector8^ 
and the act provides that "no such vessel shall be navigated 
•without a licensed engineer and a licensed pilot." 

I am aware that in Thackery v. The Farmer, Grilpin's Rep. 
524, there is an obiter dictum, and in Hatris v. Nugent, S Cir. G. 
G. Rep. 649, it was ruled that a ferry-boat is not amenable to 
the jurisdiction of the United States district courts sitting in 
admiralty. But thèse cases vrere decided at an early day, 
when the admiralty jurisdiction of thèse courts was supposed 
to lie within comparatively narrow limits. 

On the other hand, in Chesman v. Two Ferry-Boats, 2 Bond, 
863, and in Gâte City, 6 Biss. 200, it was held that ferry- 
boats propelled by steam are subject to the jurisdiction of 
the national courts in admiralty, when running between 
localities in différent states. But, as already seen, it is not 
essential to admiralty jurisdiction that a vessel should be 
engaged in inter-state commerce. 

In a récent case in this district, The Monongahela Navi- 
gation Co, V. The Steam Tug Bob Connell* 10 Pittsburgh 
Légal Journal, (N. S.) 123, the circuit judge (McKennan) 
held that lockage in the Monongahela river is of a maritime 
nature, and cognizable in a court of admiralty, and in hia 

*S. C. 1 Fed. Rep. 218. See also, Malony v. City of MUwaukee, Id. 611. 
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opinion he remarks upon "the growing tendency of the décis- 
ions of the suprême court towards the expansion of admiralty 
jurisdiction in this country." 

I but foUow in the line of thèse décisions in holding that 
the claim of this libellant against the steam ferry-boat P. B. 
Nimick is cognizable in admiralty. 

The motion to quash proceedings and dismiss libel is oyer- 
niled, and fourteen days allowed within which to file answer. 



HoBEN and others ». Stbameb Westovbb, 
(District Court, D. Maryland. April 2, 1880.) 

CoLusioN— Steamer and Vbssbl— TJncbiitainty as to Course of Ves- 
BBU — When the lights of a sailing vessel are fluctuating, a steamer must 
in due time slacken her speed, and if necessary stop and back, and 
neither proceed nor change her course until the course of the sailing 
vessel has been ascertained. 

In Admiralty. 

Mister é Bear, for libellants. 

Barton é Wilmer, for claimanta. 

MoBRis, D. J. Collision between the schooner Ella Kirkman 
and the steamer Westover. 

The libel alleged that on November 3, 1879, the schooner 
Ella Kirkman, an oyster p.ungy of 26 68-100 tons, laden with 
800 bushels of oysters, was proceeding up the Chesapeake 
bay, bound for Baltimore, her proper lights burning, the wind 
blowing hard from north-west, the schooner close hauled on 
her port tack, steering north-east, making three to four knots 
an hour, under double reefed mainsail and foresail, and bon- 
net out of the jib, when between 8 and 9 o'clock p. m., 
near the mouth of the Patapsco river, about a mile south by 
east from the seven-foot knoU, the lookout saw the lights of 
the steamer Westover, coming down the river towards the 
Echoonor, a mile and a half off ; that the schooner kept her 
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course, and wlien the steamer was close to her hailed and 
warned her off, but the steamer continued her course, and 
struck the schooner amidship, and so injured her that she 
sank in a few minutes. 

The ansTifer on behalf of the claimants of the steamer 
Westover alleged that the steamer was on her route from 
Baltimore to Norfolk, with her proper lights burning, a look- 
out on the forward deck, and her captain and second mate 
in the wheel-house ; that when she reached a point half-way 
between the aouth-east buoy and the seven-foot knoll those in 
charge of the steamer saw the red light a mile and a half off, 
and immediately after saw both lights of the schooner one 
point on the steamer's starboard bow; that at this time the 
steamer was showing the schooner both of her lights, and the 
vessels were approaching nearly head on, and were about a 
mile and a quarter apart ; that in a few minutes the schooner 
shut in her green light and showed her red, indicating that 
she had changed her course to the eastward ; that when those 
in charge of the steamer observed this change they changed 
the steamer's course to the westward; that in a few minutes 
the schooner shut in her red and showed her green light, in- 
dicating that she had changed her course to the westward ; 
that the vessels were, at the time, about half a mile apart, 
and seeing this last mentioned change the captain of the 
Westover ordered her helm hard a starboard; that when the 
vessels had approached within 200 yards of eaeh other the 
schooner again shut in her green light and ran across the 
bow of the steamer; that as soon as the last change was indi- 
cated the steamer blew her whistle and reversed her engines 
at full speed, and made every effort to avoid the collision. 

The answer admits that from the first moment of sighting 
the schooner's light the two vessels were approaching nearly 
head on, and, therefore, from the first they were aware there 
was danger of collision, and that it was the duty of the 
steamer to take timely and effective means to prevent it. 

The rule is well settled that if the lights of the sailing ves- 
Bel are fluctuating, or for any reason there is uncertainty as 
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to her course, the steamer must in time slacken her speed, 
and, if necessary, stop and back, and neither proceed nor 
change her course until the course of the sailing vessel 
has been ascertained. 17 How. 178; Peck v. Sanderson, 21 
How. 6; T]ie Steamer Louisiana, 5 Blatch. 256; The Illinois, 
The Harvest Queen, and The Adriatic, opinion of Chief Justice 
Waite, Circuit Court, S. D. of New York; The Herman, i 
Blatch. éél. A clearer case of admitted facts, requiring the 
observance of this rule, is rarely met with. When half a 
mile off the steamer had already witnessed four changes in 
less than four minutes in the lights of a sailing vessel directly 
ahead of her, yet she did not slacken from her speed of nine 
knots an hour, but continued porting and starboarding until 
within 200 yards, when at last, but too late, she reversed her 
engines. 

That there was in the captain's mind great uncertainty 
as to the course of the schooner is apparent from his own 
testimony, and from that of the second mate, who was with 
him in the wheel-house. 

In his testimony, after describing how he first saw the 
Bchooner's red light, and then saw both, and then saw her 
red light again, he says he then ordered his helm to port, and 
about as soon as they got the wheei over the schooner showed 
her green light, about 200 yards off. He says he then said 
to the mate : "She is either going about, or he has let her 
come up iato the wind, and I told the mate" (not to slacken 
speed, as one would suppose, but) "to heave his helm hard a 
starboard." Next he says: "I could not see any lights, but 
could see her sails, and then I blew the whistle and gave the 
order to stop and back. I was then as far east as I could go 
without getting aground, and she was right under my bow." 

The mate's testimony corroborâtes the captain's in every 
particular. 

An examination of the testimony for the libellants yery 
clearly shows why it was that the lights appeared so fluctuating 
to those on the steamer. The schooner was almost directly 
ahead, the water was very rough, and the small schooner conse- 
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quently very unsteady, and the wind waa blowing hard in 
flaws. She was trying to make the mouth of the river, and 
sailing as near to the wind as she eould. To a vessel directly 
ahead her lights were liable to présent a fluctuating appearance 
from three causes: First, the flaws in the wind; second, the 
plunging of so small a boat in a rough sea ; and, third, the occa- 
sional obscuring of her starbord light by her jib. The testi- 
mony of Captain Morris, of the Masonic Hall, another oyster 
vessel, eonfirms this. He says that he, in conipany with the Ella 
KLrkman, had been anchored for shelter under the highlands 
of the Magothy river, and when the weather had moderated 
they got under way together to corne up to Baltimore ; that 
he was about half a mile ahead of the Ella Kirkman, and the 
steamer passed him a quarter of a mile to the westward of the 
seven-foot knoU; that it was blowing hard and the water 
rough, and he did not tack until abreast of North Point, and 
that there was no need for the Ella Kirkman to tack; that 
she was behind him, and he could see her red light, and that 
he could haye seen both her lights, except her jib shaded her 
green light. 

The évidence altogether is conclusive that the schooner did 
not change her course. The testimony of Mahon, one of the 
two lookouts on the bow of the schooner, was much com- 
mented on by counsel for the steamer. He says : "I saw 
the steamer's lights directly ahead, sometimes over the port 
bow, and sometimes over the starboard." This I think is 
satisfactorily accounted for, partly by the luffing of the 
schooner, as the wind varied, partly by her unsteady motion 
in the rough water, and partly by the changes made by the 
steamer in her own course, as she constantly changed her 
helm, and it does not prove any change of the schooner's 
course. It does not appear, therefore, that the schooner did 
not do ail that was required of her by any nautieal rule. It 
was her duty to keep her course, and it was the steamer's 
duty to avoid her, and the serions conséquences wbich hâve 
resulted are to be visited upon the steamer alone. They 
serve to show the practical wisdom of the rule which requires 
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the Steamer, in every case of uncertainty with regard to the 
course of a sailing vessel with which she may come into col- 
lision, not to proceed or to change her course while that uncer- 
tainty remains. 

With regard to the damage, I do not think the amount claim- 
ed is excessive. The value of the vessel, including ail her 
equipment for her business of oystering, is put at $1,200; and 
I think the testimony shows it to be a f air valuation, and that, 
at that time of the year, when the oyster season had just begun, 
she could not be replaced for a less sum. The other amounts 
of loss seem to be reasonable, and I will sign a decree in favor 
of libellants for $1,558, and costs. 



Toyttui, and others v. Steam-Tug Willib, etc. 

(Biitrict Court, 8. D. New York. April 20, 1880.) 

A.DMIRAI.TT—TUG— Négligence— DowDALL T. The PennstlvaiîiaRaii.- 
BOAD Oo., 13 Blatch. 403.— a tug is not chargeable with négligence in 
not knowing of a hidden projection, dangerous to her tow, at a landing 
place selected by such tow, and which, f rom its évident actual use as a 
landing place for such a tow, it was reasonable to infer was suitable for 
the purpose to which it was put. 

In Admiralty. 

T. G. Cronin, for libellante. 

W. R. Beehe, for claimants. 

Choate, D. J. This is a libel to recover, agaînst the steam- 
tug Willie, the value of the cargo of the canal-boat Nightin- 
gale, alleged to hâve been lost through the négligence and 
unskilfulness of those in charge of the Willie, which had the 
canal-boat in tow. The Nightingale was loaded with coal, 
and was taken in tow by the Willie at New Brunswick, N. J., 
on the tenth day of October, 1873, to be towed to the Mont- 
clair railroad bridge, in the Hackensack river. At that time 
there was, and for a short time before had been, a landing 
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place for canal-boata laden with coal on the south side of said 
bridge, with a derrick arranged on the bridge for the purpose 
of discharging the boats upon car3 standing on the railroad 
track. This was the point to which the captain of the canal- 
boat asked to be towed, and the Willie undertook the service. 

When they arrived within a short distance of the bridge the 
tide was still fiood, and setting directly up the river, and 
against the bridge, which crosses the river at that place at a 
right angle. The bridge is an open spile bridge, through 
which the tide flows, The tug rounded to so as to head the 
tide, and took the canal-boat on a hawser. She then let the 
boat fall showly back against the spiles of the bridge, by ren- 
dering the hawser, the tug working her engines sufficiently to 
hold her position in the river. The stem of the canal boat 
was thus brought up against one of the spiles of the bridge. 
This was done without injuring the boat, and with great care 
and caution on the part of the tug. In order to bring the 
canal boat into her proper position alongside of the bridge it 
was then necessary to swing her round with her head to the 
west against the bridge. This was done by slowly rendering 
the hawser; but when she got round so that her starboard- 
side came against the spile next to that at her stern, a brace, 
or pièce of timber, running diagonally from spile to spile 
across the bridge, and at that point projecting beyond the 
spile, beneath the surface of the water, pierced her side, and 
she began to leak and to sink rapidly. On the discovery of 
the in jury the tug tried to beach her, but was unable to hold 
her up on the bank, and she slid off into deep water, and the 
cargo was lost. 

The évidence is entirely satisfactory that the tug was pro- 
ceeding with due and proper care and skill to land the boat 
at the time she was injured, so far as relates to the manage- 
ment of the tug and tow, and that those in charge of the tug 
had no knowledge of the obstruction under water with which 
she came in contact. It was f ully proved that if there had been 
no such projecting obstruction under water the mode adopted 
for landing the canal-boat would hâve been a prudent and 
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proper mode of landing her, and one which it was entirely 
Bafe to attempt without waiting for slack water, although it 
was one which required great care on the part of the tug to 
prévaut too violent a contact between the boat and the bridge, 
and it was shown that this degree of care was exercised, 

The only question is whether the tug is chargeable with 
négligence in not knowing of this obstruction mider water. 
The cases of common carriers, and of owners or lessees of piers 
and wharves, which hâve been cited on the part of the libel- 
lants, hâve no application. Common carriers are liable for 
injuries caused by the négligent acts of third parties, becàuse 
being liable except for the act of God. The négligence of 
third persons in leaving hidden artificial obstructions in the 
way is not within the exception. Trent Nav. Co, v. Wood, 3 
Espinasse, 131; Oakley v. Pocket Co. 34 Éng. L. & Eq. 530; 
S. G, 11 Exch. 618 ; Steamboat Co. v. Tiers, 4 Zabriskie, 
697. 

So owners or lessees of piers assume a duty in respect thereto, 
and the approaches to them, towards other parties who may 
. hâve occasion to use the wharves for landing places, the neg- 
lect of which is clearly négligence. Mersey Dock, etc., v. 
Gibbs, 11 H. of L. Cas. 687; Leary Y.Woodruff, 4 Hun, 99; 
Carleton v. Iron Co. 99 Mass. 216. 

But this tug is liable for her own négligence only. In 
rendering this service she was not a common carrier. The 
Angelina Corning, 1 Ben. 109; The America, 6 Ben. 122. Nor 
did her owners control or hâve any interest in this bridge, or 
landing place, so far as shown. They had no more duty with 
respect to its condition than the libellants had who employed 
the tug to take them there. There was nothing in the appear- 
ance of the bridge itself to suggest or raise a suspicion of any 
obstruction of this kind under water. It is true that braces 
could be seen crossing from side to side, and Connecting the 
spiles in each bay of spiles, and it could be seen that thèse 
braces passed down diagonally into the water, and it was to 
be inferrèd from their appearance, position, and évident pur- 
pose, that the lower ends of them were fastened to the outer- 

v.2,no.l— 7 
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most spiles below the surface of the water, but there was 
nothing to indicate that they protruded beyond the spiles; 
and in view of the f act that this was a landing place in actual 
use, as was indicated by the derrick, I do not think that the ex- 
ercise of ordinary care called upon those in charge of the tug 
to anticipate that the ends of thèse braces might so protrude. 
On the contrary, it seems to me that any person, having 
occasion to use the landing place would, without any thought 
of danger of this character, bring his boat up to the landing 
place in entire confidence that the place had been made safe 
for the approach of beats. 

The danger could not be seen by persons going up and 
down the river in tugs. It could only be discovered by an 
examination under the water by a person going very close to 
the bridge. At low'tide the obstruction was a little below the 
surface of the water. Subséquent examination disclosed the 
fact that the braces projected more or less at every spile, and 
had been somewhat worn ofE by fréquent contact with boats 
lying there. The one which the Nightingale struck against 
projected far enough to push a hole in her side as she was let 
down very slowly against the bridge. It made it dangerous 
to land a loaded boat, as she was landed, with the tide, but 
those in charge of the tug were not, in my opinion, at fault 
or chargeable with négligence in not knowing that the ob- 
struction was there. 

It is doubtless true that a tug is bound to know, and avoid, 
so far as reasonable care and skill can do it, those dangerous 
points in the navigation, upon the voyage undertaken, which 
are well known to the public generally, and also such other 
obstructions and dangers as are in fact known to those in 
charge of the tug. But it would be holding her to a higher 
degree of care than the law imposes on her, to charge her 
with négligence in not knowing of a hidden projection un- 
known to her, dangerous to her tow, at a landing place 
selected by the tow, and which, from its évident actual use as 
a landing place for such a tow, those in charge of the tug 
may hâve reasonably inferred was Buitable for the purpose 
to which it was put. 
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It is suggested that the tug should hâve waited two hours 
for slack water, and not attempted the landing at flood tide. 
But the proof is that but for this obstruction, which was 
whoUy unknown, it was a safe and prudent course to land the 
boat as she was in course of landing at the time of the acci- 
dent. Therefore, there was no duty to wait for a change of 
tide. 

It is also suggested that she should hâve taken the canal- 
boat through the draw and landed her on the north side of 
the bridge, from which place she could hâve hauled round to 
her berth at slack water. The same answer applies to this 
suggestion, that what they did was safe and prudent, so far as 
they are chargeable with a knowledge of their situation ; and 
to this suggestion there is the further answer, that as there 
was no place at the bridge apparently used as a landing place, 
except this berth under the derrick, the tug would hâve had 
no right to subjeet the tow to the unknown dangers that might 
exist under the water at other parts of the bridge. If, in 
attempting to bring the boat up against the north side of the 
bridge, she had struck such a projecting brace, the tug could 
not défend her course in taking her tow to a place not appar- 
ently fitted for a landing place. In taking her there without 
necessity, she would clearly assume the risk of hidden dan- 
gers that might be there. 

The case of Dowdall v. The Pennsylvania Railroad Co. 13 
Blateh. 403, is referred to as sustaining this libel. It is true 
that the jury in that case found the owner of this tug guilty of 
négligence for the loss of this canal-boat at the same place. 
The case is not claimed to be a décision conelusive of the fact 
in the présent case as an estoppel by record. But it is 
claimed that the instructions of Mr. Justice Hunt to the jury 
were such as to charge the tug with négligence in not knowing 
of the obstruction. The court left the question of négligence 
to the jury as a question of fact, and to the submission of 
this question generally the défendant appears not to hâve 
excepted. The court charged "that the défendants were 
bound to possess a knowledge of the dangers of the naviga- 
tion they undertook, " and to this défendants excepted. 
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The défendants' counsel requested the court to charge "that 
if the jury find that the accident would not hâve happened 
but for the projecting timbers on the bridge, and that such 
projecting timbers were unknown to the défendants, they are 
not liable." The court refused so to charge, except in con- 
nection with the additional inquiry -whether, as navigators, the 
défendants, or their agents, ought not to hâve known of the 
existence of the said timbers. To this refusai the défendants 
excepted. This last exception seems not to hâve been argued 
upon the motion for a new trial. It does not appear what the 
court had chargea as to the liability of the défendants in con- 
nection with the question whether, as navigators, the défend- 
ants, or their agents, ought not to havé known of the existence 
of the timbers except as above stated; nor what évidence there 
was, in that case, of the défendants' opportunities of discov- 
ering the danger. The case made up for the motion for a 
new trial does not give ail the évidence, nor state that the 
whole of the charge is set out. The ruling is not, therefore, 
of that unqualiâed character and certainty that I feel bound 
to regard it as a conclusive précèdent against my clear con- 
viction that the tug is not chargeable, on the facts proved in 
this case, with négligence in not knowing of this danger. 

Libel dismissed, with costs. 



Fabwell and others v. The Steamboat John H. Staein. 

Thobndike V, The Samb. 

Staein V. The Schoones Joseph Fabwell. 

(District Court, S. D. Nm York. March 27, 1880.) 

Admtraitt — Collision. — In a collision between a steamboat and a 
schooner, the steamboat is alone in fault where it was clearly proved 
that the schooner kept her course on her port tack for at least a mile, 
until the collision, showing her port liglit, and that the steamboat, 
without observiugit, changed her course at least twice after shecameln 
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sight, for some reasonsnot fuHy explained, protiatly in conséquence of 
Beeing other vessels ; and that the steamer was négligent in her lookout, 
nnd did not observe the schooner till she saw her red light on lier star- 
board bow, and so close that It was too late to avoid a collision, although 
she then rung to stop and slow. 

Bame— SAitE — Vkbskl Keeping Heb Course — "The cases in which a 
vessel is bbund to disobey the positive rule which requlres her to keep 
her course on meeting a steamer, and in which she is chargeable as a 
fault for not doing so, are very rare indeed, if any such caso ever oc- 
curs." 

♦Sasik — SAurE — Faihjhb to Show a Flash I.ight— Rev. Bt. ♦ 4234.— Sec- 
tion 4234 of theRevised Statutes, which requires a sailing vessel, in the 
night-time, to show a light on that " point or quarter " towards which 
a steam vessel is approaching, applics only to a case where the close 
Ticinity of a steamer is such that it can be said that she is approaching 
some particular point on the sailing vessel. A. vessel, therefore, is not in 
faiilt for a failure to comply with this provision, where the showing of 
a ûash light would not hâve aided in avoiding the collision. 

W. W. Goodrich, for the Joseph Farwell. 

R. D. Benedîct, for the John H. Starin. 

Choate, J. Thèse are cross libels to recover damages 
caused by a collision between the schooner Joseph Farwell 
and the steamboat John H. Starin, on the eighth day of No- 
vember, 1877, about 6 o'clock in the evening, a little to the 
eastward of the southerly point of Hart's island, in Long 
Island Sound. The steamboat left New York at about 10 
minutes after 4 in the aftemoon on her regular trip for 
New Haven. The schooner was on a voyage from Rockland, 
Maine, to Baltimore, with a cargo of granité. The wind waa 
about S. S. E., blowing a gale at a velocity of some 28 miles 
an hour. The schooner was making about eight knots an 
hour. The speed of the steamboat was about 12 knota. The 
tide was the last of the ebb, setting to the eastward. Both 
vessels had the proper régulation lights. 

The case of the schooner, as stated in the pleadings, is thaï 
the schooner was on the port tack, close hauled, heading 
about south-west, when the steamer was seen about two pointa 
on the weather or port bow, showing both her red and green 
lights, and apparently about a mile and a half or two miles 
distant ; that the schooner held her course until the collision j 

*See Perkin» t. 8c3u>oner Hercule», 1 Fed. Rkp. 925. 
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fhat shortly after the steamer's lights were seen her green 
light disappeared, the red light alone remaining in siglit ; that 
Boon after that both lights came in sight, and remained visi- 
ble for a short time, when the red light disappeared, and the 
green light was alone visible, and so remained to the time of 
the collision; that soon after the red light disappeared the 
steamboat gave a number of quick toots of the whistle, and 
almoat immediately the schooner, which had not changed her 
course, ran into the starboard side of the steamboat just for- 
■ward of the paddle boxes; that the collision was occasioned 
Bolely by the fault of the steamboat in not keeping out of the 
way of the schooner, and in attempting to cross her bows. 

The case of the steamboat, as stated in the pleadings, is 
that after passing the Stepping Stones the course of the steam- 
boat was changed so as to head for Execution Light, after that 
change headingnorth-east; that after running on that course 
for about four minutes the schooner 's green light was seen, 
and reported bearing two or three points on the starboard 
bow; that for greater caution the helm of the steamboat was 
starboarded, alteringher course so that she headed about half 
a point to the northward of Execution Light, and that the two 
vessels were then proceeding on such courses ; that there was 
no danger of a collision; that the steamboat kept on her 
course until the vessels were about 150 yards apart, when 
the red light of the schooner came into view, and the green 
light almost immediately disappeared ; and that it then ap- 
peared that the schooner was changing her course and head- 
ing for the steamboat; that several blasts of the steamboat'a 
whistle were immediately blown, and the bells were rang to 
slow and stop, which were obeyed, but the schooner kept on 
and almost immediately the vessels came together; that the 
schooner at no time showed a flash light, and that she 
changed her course so that at the collision she was heading 
nearly west ; that when and after the red light of the schooner 
came in view the steamboat could hâve done nothing to avoid 
the collision, but that even then the schooner could, by star- 
boarding, hâve gone clear under the stem of the steamboat. 
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or have made the blow more glaneing, which would hâve less- 
ened the injury caused by the collision. 

It is admitted that the schooner did not show a flash light, 
but it is alleged on her behalf that there was no need to do 
Bo until the steamboat suddenly changed her course and ran 
across the course of the schooner, and that there was then no 
time to exhibit such a light. 

The crew of the schooner consisted of the master, mate, 
two seamen, and a boy who served as cook. The master was 
at the wheel, the two seamen forward on the lookout, and 
the mate was on deck walking backwards and forwards, and 
the boy was below. 

The master, mate, and two seamen, testify substantially to 
the same account; that after passing Execution Light, the 
schooner made a tack to the eastward and then was put upon 
her port tack, heading about south-west by the wind or one 
point free — Stepping Stones and Throg's Neck Lights bearing 
a little on the weather or port bow; that they were on this 
tack when they made the steamer's lights, although dne or 
more of them think they may bave seen the steamer's lights 
while still on their tack to the eastward; that she was, when 
they first saw her on this tack, from a mile to two miles 
distant and showing both lights. 

The mate alone puts her much nearer, but he testifies to 
the same changes in her lights, and bearing from the schooner, 
which the other wilnesses testify to ; that when they first saw 
her, after getting on their port tack, she bore about a point 
on their port bow ; that the schooner kept her course till the 
collision, without any change whatever; that very soon after 
sighting her the green light of the steamer was shut out, and 
the red light alone remained visible, showing that she was 
passing them on their port side, and as she approached she 
bore more and more on the port side; that afterwards both 
lights appeared again for a short time, and then the green 
light alone, and then, almost immediately, the collision took 
place. 

On the part of the steamboat, the pilot and assistant pilot 
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were in the wheel-housc, and tlicy, togetlier wltli the lookout, 
■vi-ere the only witnesses examined who observed the move- 
ments of the two vessels before the collision and, so far as 
appears, they were the only persons on deck who had any 
opporiunity to observe what happened before the two vessels 
came together. 

The story of the pilot and assistant pilot is that soon after 
passing Stepping Stones they put the steamboat on a north- 
east course, heading for Execution Light; that they made 
a vessel's green light on the starboard bow at a distance 
■whieh they estimate at from half to three-quarters of a mile ; 
that they then starboarded so as to head a little to the north of 
Execution Light. The évidence of thèse two witnesses i.^ very 
unsatisfactory as to the attention they paid to this light after 
they had thus starboarded, on its being reported. The next 
thing which they appear to hâve noticed was a red light very 
near them, not more than 150 yards distant, and two or three 
points on their starboard bow. Their testimony alone would 
not be sufiScient to show that the red light, which was un- 
doubtedly the port light of the Joseph Farwell, was on the 
same vessel with the green light which they had previously 
seen. It was their conclusion that it was the same vessel, 
but this conclusion is in no way warranted by their own 
testimony as to their observation of the gruen light after they 
first saw and altered their course to avoid it. Their inf erence 
was that after they had changed their course, and after the 
vessel bearing the green light got very near them, she sud- 
denly changed her course from a south-west course to a course 
nearly west, running rigbt down upon the steamboat. 

The lookout testifies to seeing and reporting the green light 
on the starboard bow, and his testimony is that he continued 
to observe it as it approached, and that when it got very near 
it suddenly disappeared and the red light showed, and then 
the collision almost immediately happened. 

This witness, therefore, confirms, from his observation, 
what with the other two witnesses appears to be a mère con- 
clusion, that it was the same vessel which bore the green and 
the red light. 
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It îs entirely clear tliat the two stories cannot be recon- 
ciled. It is impossible that the schooner coald hâve thu3 
Buddenly, and in the immédiate vicinity of the steamboat, 
bave, changed her course to the westward, anless the four wit- 
nesses from the schooner are not only mistaken, but so en- 
tirely wrong, as to the schooner's course, and as to what they 
saw of the movements of the steamer, that the error is not 
consistent with an intention to testify truthfuUy, No mère 
exaggeration of distance or conf asion as to length of time can 
reduce the time and distance they ran on their iast port taek 
to make it conform to what the witnesses from the steamboat 
think they saw — a sudden change of course and running' 
down on the steamboat from a point 150 yards away, while 
well on the starboard-bow of the steamboat. 

Nor on that theory could those on the schooner bave pos- 
sibly seen the red light of the steamboat at ail after they 
stood on their port tack, and they ail testify positively to see- 
ing first both lights, then the red light alone, then both lights, 
then the green light alone, ail after getting on that tack. 
Such changes of the steamboat's course, if seen as they tes- 
tify, imply, necessarily, that the schooner ran a considérable 
distance, and is wholly inconsistent with the account given 
by those on the steamboat. Assuming the truthfulness of the 
witnesses on both sides, there is no improbability iu the 
bypothesis that the green light which was seen from the 
steamboat was not on the Farwell, but on sonie other vessel. 
There is évidence that there were other vessels in the vicin- 
ity. It is more probable that the lookout of the steamboat is 
mistaken in supposing, or in his recollection, that he kept hiS; 
eye steadily on the green light, and that he saw the vessel 
that bore it shut it out and show her red light, than that the 
four witnesses from the schooner hâve testiûed falsely to 
what they did and what they saw. 

As above remarked, the identity of the vessel bearing the 
green light with the vessel bearing the red light rests almost 
entirely on the testimony of the lookout. But, if forced to 
reject as false one story or the other, I should nothesitate ta 
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hold that the account given by the schooner bas the prépon- 
dérance of the évidence. 

The schooner'g witnesses are corroborated aiso by the tes- 
timony of the master and crew of the schooner Clara Sawyer, 
which was following in her wake before the collision. 

Great importance is given by the learned counsel for the 
Bteamboat to the confusion in the testimony on the part of 
the schooner's witnesses, and of those from the Clara Sawyer, 
as to the place where the schooner made her tack to the east- 
ward before she stood on her port tack upon which she was 
lost; and a very ingénions theory is constructed from the 
testimony, that this tack to the eastwaild was not made till 
the schooner found herself close to the southern point of 
Hart's island, and that she beat across, well towards the 
eastem part of the channel, before standing westward again. 
This might account for her showing to the steamboat her 
green light while on her eastward tack, and would necessarily 
make her port tack very short, and bring her on the starboard 
hand of the steamboat upon her last tack. 

There are, however, several objections to this theory. In 
the first place, it is wholly inconsistent with the positive évi- 
dence of four witnesses, apparently truthful, as to the time 
and distance they stood on the port tack, and as to what they 
saw while standing upon that tack. In the next place, there 
was nothing especially to âx in the minds of the witnesses 
the time and place of making this eastward tack, and it is no 
way surprising that some of them concluded, from their idea 
that it was taken to avoid Hart's island, that it was made 
when they were nearer to the island than they really were. 
It was a movement and event more remote from the collision 
than the movements and events happening on their last tack. 
And it is observable as to a collision that the startling charac- 
ter of the event serves to fix more certainly in the mind what 
happens immediately before it than what is more remote in 
time and space. Consequently we often find a hopeless con- 
fusion in attempting to détermine the course of events that 
preceded the immédiate occurrences, partly, no doubt, because 
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the memory afterwards is far more retentive of those éventa 
that were immediately connected with the collision than those 
more remote ; but also partly becanse the collision itself arrests 
the attention of the parties at the tinae and fixes the immédi- 
ate course of events with greater certainty of observation than 
the same persons are ordinarily in the habit of using ; and» 
finally, this theory is clearly inconsis'ent with the libel and 
answers put in on the part of the steamboat. 

In the libel against the schooner it is alleged "the green 
light only of a vessel, which afterwards proved to be the 
schooner Joseph Farwell, was seen and reported by the look- 
out, and was at the same time, or a little before, seen by the 
pilot. Such light, when seen, bore from two to three points 
on the starboard bow of the steamboat. With the wind as it 
was, the said schooner could hâve held, without difficulty, the 
regular course of that reach of the channel which she was 
bound to do, viz. : a course parallel to the course of the 
steamboat ; and, inasmuch as she was on the starboard bow 
of the steamboat, showing her green light, no collision could 
hâve occurred if said schooner had held her course." 

This statement clearly implies that when the green light 
was seen the schooner was running nearly on the opposite 
course to that of the steamboat, that is, nearly south-west, 
and continued on that course till she suddenly changed her 
course more to the westward, and ran into the steamboat. It 
is impossible, therefore, that the sudden change, almost 
under the bows of the steamboat, should hâve been a change 
from an eastward taek to a westward tack. 

It is stated as a change from a westward tack by the wind, 
or nearly so, to a course more off the wind to the westward» 
And if, when first seen, she had been standing to the east- 
ward, she would bave seemed to those on the steamboat to be 
moving a|most directly across their course, which evidently 
was not the case, as they state it in their pleadings. It is 
clear, therefore, from the pleadings of the steamboat, that she 
admits the schooner was for half or three-quarters of a mile, 
after being seen from the steamboat, on her port tack, and 



108 FBDEEAL EEPOETER. 

tlie only questions are, what lights did tbey show each otiier, 
and did the schooner, while on that tack, change further to 
the "westward just before reaching the steamboat. 

There is neither probability nor évidence to support such a 
hypothesis. The testimony is clear that, though a dark, 
windy, and stormy night, lights could be easily seen, and I 
hâve no doubt that the schooner's light must hâve been visi- 
ble at least a mile off to those on the steamboat; probably 
considerably more. 

Upon the whole testimony, I think, it is elearly proved that 
the schooner kept her course on lier port tack for at least a 
mile until the collision, showing her port light, and that the 
steamboat, without observing it, changed her course at least 
twice after she came in sight, for some reasons not fuUy ex- 
plained — probably in conséquence of seeing other vessels; 
that she was négligent in her lookout, and did not observe 
the Farwell till she saw her red light on her starboard bow, and 
BO close that it was too late to avoid a collision, although she 
then rung to slow and stop ; and that, theref ore, the f ault was 
with the steamboat and not with the schooner. Nor is there 
any force in the claim of the steamboat that the schooner 
should, when she saw that the collision was imminent, hâve 
starboarded to avoid the conséquences of the steamboat's 
mistake. The cases in which a vessel is bound to disobey 
the positive rule which requires her to keep her course on 
meeting a steamer, and in which she is chargeable as for a 
fault in not doing so, are very rare indeed, if any such case 
ever occurs. The Havre and The Scotland, U. S. Circuit 
Court, S. D. New York, unreported. 

One question still remains: Was the schooner in fault 
in not showing a flash light ? The rule requiring a sailing 
vessel in the night-time to show a light on that "point or 
quarter" towards which a steam vessel is approaching, (Eev. 
St. § 423é,) bas its most obvions application to the case of a 
steam vessel approaching a sail vessel from abaft the beam, 
where the sailing vessel's régulation lights do not show. In- 
dependently of the rule, there is authority for this requirement 
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in situations where it would be a prudent course to adopt ; 
yet it seems hardly possible to restrict the statute by con- 
struction to that application, notwith standing the use of the 
■fford "quarter." It is clear, however, that the rule applies 
only to a case where the close vicinity of the steamer is such 
that it can be said that she is approaching some particular 
point on the sailing vessel. That, obviously, cannot be said 
of a steamer a mile away, for instance, although both her lights 
are seen. At that distance it could not be said that the 
steamer was approaching any particular point of the vessel. 
So, I tbink, the rule implies that the movement of the steamer 
shall hâve sufScient steadiness in its approach to be seen by 
those on the sailing vessel to be approaching a particular 
point. The rule is that the light is to be shown at the point 
towards -which she is approaching. If the movement of the 
steamer's lights is such as to show that she is swinging rap- 
idly across the sailing vessel, especially where the sailing ves- 
sel présents her bow to the steamer nearly head on, it can 
hardly be said that she is approaching any particular point. 
The point is, in that case, constantly shifting. And if the 
lights of the steamer are such as to indicate that she is on the 
swing, and the observation is not aided by seeing her bow or 
huU at ail, there can be no certainty in the minds of those on 
the sailing vessel as to the point at which they should display 
the flash light, and showing it would be as likely to mislead 
as to aid the steamer, which has, at the time, fuU opportu- 
nity to discover the position and course of the sailing veseel 
by her colored light, which ia in fuU view. 

In the présent case it is true that there was a time shortly 
before the collision when both lights of the steamer were in 
view from the schooner. 

Their coming in view, from seeing the red light only, showed 
that she was changing her course, and that her bow was point- 
ing towards the schooner; but it is not shown that then her 
huU or bow was visible so as to enable those on the schooner 
to détermine towards what particular part of the schooner she 
was pointing. And before, so far as the proof goes, thia 
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could be déterminée! with reasonable certainty and a flash 
light shown, she had swung so far that the red light was no 
longer visible. It js difficult to find from the évidence how 
far off she was while thus showing both lights, or during 
what length of time she showed them. The time was, how- 
ever, very short, and the event showed that she was during 
that time constantly on the swing under a starboard wheel. 

I think, upon ail the évidence, that the showing of a flash 
light would not hâve aided in avoiding the collision. When 
it could flrst hâve been properly shown, if at ail, the steamer 
was swinging around across the schooner's bow, under a star- 
board helm, in such a way, and the vessels were coming 
together with such speed, that there is no reason to be- 
lieve that the collision would hâve been avoided, although 
by porting the steamer might hâve struck the schooner, in- 
stead of the schooner striking the steamer on her starboard 
side as she did. Moreover, I do not think it can be fairly 
said that there was any particular point on the schooner 
which, 80 far as those on the schooner could see, the steamer 
was approaching, at which they could, conformably to the 
rule, show the light. For thèse reasons I think this defence 
of the steamboat is not made out. See The Léopard, 2 Low- 
ell, 238. 

Decrees for the libellants in the two suits against the 
steamboat, with costs, and référence to compute damages. 

Decree for the claimants in the suit against the schooner, 
dismissing the libel, with costs. 
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Fbbbis V. The Bark E. D. Jewbtt. 

{District Court, 3. D. New York. April 8, 1880.) 

SHippmo Broker — Sbkvickb m Phocttring Crew — Pailurb to Becukb 
Paymbnt Bepokb Vbsbbi. Left Port — Lien. 

W. R. Beebe, for libellant. 

L. S. Gove, for claimants. 

Choate, d. J. This is a libel against a British vessel to re- 
cover $30, balance of alleged advances made to the crew, who 
■were procured for the vessel by the libellant, as a shipping 
broker, together -with $12 alleged to be due to him for bis 
services in procuring the men. It is alleged in the libel that 
the services were rendered and the advances made on the 
crédit of the vessel. It appears, however, that the owners do 
business in this port, and it is not shown that they do not 
réside hère. 

The vessel was bound on a foreign voyage, without any- 
thing to show that she was expected to return. Yet the 
libellant, knowing ■when she was to sail, took no measures to 
secure payment from the vessel before she left the port. 
Although the libellant was employed by the master, yet he 
was at the of&ce of the owners before the vessel sailed. 

The libellant testified that before the vessel sailed he made 
out his bill, which was for $162, and gave it to the master; 
and that the master promised to approve it and leave it at the 
office of the owners. In doing this the libellant appears to 
hâve acquiesced in the vessel going to sea, leaving him to 
look to the owners for payment. 

After the ship left the port à différence arose between the 
libellant and the owners as to the terms of the agreement 
between the libellant and the master, the owners admitting 
their liability for $120 only. After some discussion the libel- 
lant took the $120, and gave a receipt for it as received for 
advances to the crew, and after receiviug it he claims that he 
told the owners that he should sue the vessel ou her return 
for the balance. 
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The libellant avers that crédit was given to the vessel. The 
libellant, though examined as a witness, did not testify upon 
■whose oï what crédit he relied. Under the circumstances, I 
think that the évidence shows that he did not rely upon the 
crédit of the vessel, and that he bas no lien on her. It is 
unnecesisary, therefore, to consider the other questions that 
bave been raised. 

Libel dismissed, with costs. 



White and others v. Thb Stbameb Cynthia 
{District Court, E. D. New York. April 15, 1880.) 

Admikalty — LiBN OF Matebial-Mbn bt State Law. — W. & Co., 
machinista and steam-fltters, did work upon -a stearaboat in Norfolk, 
Va., to the amount of $117. The boat was afterwards, and without 
paymeut of tliis bill, sold to parties in New York ; wliereupon W. & 
Co. filed a libel against her in the eastern district of New York for 
their bill. 

Eeld, that they were material-men, whose daim was a lien upon the 
vessel by the laws of the state of Virginia, and that such a lien is enforce- 
able in admiralty in the state of New York. 

Birdieye, Cloyes do Bayliss, for libellants. 

Beebe, Wilcox d Hobhs, for défendant. 

Benedict, d. J. The materials sued for do not, in my opin- 
ion, corne within the rule that has been applied to cases of 
building a vessel. The relation of the libellants was not that 
of builders, but of material-men. As such they acquired a 
lien upon the vessel for the value of the articles sued for, by 
virtue of the law of the state of Virginia, where the vessel then 
beionged, and where the contract was made. The Steamer 
Raleigh; 2 Hughes, 44. That lien, unless it has been lost by 
lâches or waiver, may be enforced by this court. Neither 
lâches nor waiver has been proved. The libellants are, there- 
fore, entitléd to a decree for the amount of their bill, with 
interest and costs. 
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The Missoubi Valley Life Insubanob Companï ». Kittlb 

and others. 

(Ovreuit Court, D. Nèbraska. May, 1880. 

UsuRY — Question op Fact. — Any agreement, device or shift to reserve 
or take more than the law permits for use of moneyloaned is usury, 
and whether by such means more than the légal rate of interest has 
been contracted for is a question of fact to be collected f rom the whole 
of the transaction as it passed between the parties. 

Samb — AOREBMBNT FOR Insurancb ET Lbnder's Compant. — A trans- 
action whereby a party, in order to secure a loan of money, contracta 
to pay 12 per cent, per annum interest, the maximum rate allowed by 
law, and also as a part of the same transaction, and in considération 
of such loan, agrées to take from the party loaning the money a policy 
of Insurance, and to pay premiums thereon, isusurious under the statute 
of Nebraska, 

Samb— Patment of Insurance Premiums. — Payments made in such a 
case, under the name of premiums on th« Insurance policy, must be 
regarded as paid on the loan ; the insurauce contract, made as it was to 
cover usury, being held void. 

J. M. Woolworth, for plaintiff. 

E. Wakely, for défendant. 

McCbaby, C. J. Bill in equity brouglit to foreclose a mort- 
gage upon certain real estate in Nebraska, executed by Rob- 
ert Kittle and wife to the plaintiff, to secure the payment of a 
certain proinissory note for $2,500. 

The defence is that the note sued on is usurious. The 
légal rate of interest under the law of Nebraska is 12 per 
cent, per annum, and this rate is contracted for by the terms 
of the note. It is claimed by the défendants that, in addi- 
tion to the lawf ul interest thus provided for, a further consid- 
ération for the loan was exacted by the plaintiff under the 
cover of a transaction of insurance entered into between the 
plaintiff and défendant Robert Kittle. The plaintiff is a 
corporation organized under the laws of Kansas, and its pur- 
poses are declared by article 4 of its charter, among other 
thinga, to be "to make insurance upon the lives of individ- 
uals, * • * and to make such légal investments of ail 
moneys received as premiums for policies issued and from 

v.2,no.2— 8 
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other sources as will beat promote the interests of ail con- 
cerned; and, carrying out the objecta of said corporation, 
may loan the money of the corporation at a percentage not 
exceeding 20 per cent, per annum." It is clear that the 
Company was organized for the purpose of engaging in the 
business of insuring the lives of individuals and of loaning 
money, and it does not appear, either from the charter or the 
évidence, that the loaning of money was merely incidental to 
the business of insurance. It is pretty évident, I think, that 
the Company looked to the income to be derived from invest- 
ments and loans as the chief source of its profits; but, how- 
ever this may be, it is safe to assume that loaning money was 
one of the primary objecta for which the company was 
created. 

The défendant Eobert Kittle applied to the plaintiff for a 
loan of money. He did not désire, and did not apply for, a 
policy of insurance upon his life. He was informed in sub- 
stance that the company was loaning money, and would loan 
him $2,500 upon satisfactory security, provided he would take 
from plaintiff a policy of insurance upon his own life or that 
of some other person for $5,000, and pay the premiums, 
amounting to about $300 per annum. Whethor more than 
the légal rate of interest bas been contracted for is a question 
of faet to be collected from the whole of the transaction as it 
passed between the parties. We are to inquire whether there 
was an agreement, device or shift to reserve or take more 
than the law permits. It is not usual to express an usurious 
contract upon the face of a written agreement. "The charge 
of uaury," says Mr. Tyler, "in most instances attaches topre- 
tended cases of exchange of crédits or commodities, or when 
a profit is realized for something besides the use of the money 
loaned or the debt forborne." Tyler on Usury, 105. We must, 
therefore, inquire whether, considering the whole transaction, 
there bas been a successful effort on the part of the plaintiff 
to obtain, under color of the insurance transaction, exorbitant 
and unlawful gain for the use or forbearance of the money 
loaned to défendant Eobert Kittle. Were thèse two separate 
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and independent honafide transactions between the parties — 
one a loan of money at a lawful rate of interest, and the other 
the taking by défendant Eobert Kittle of a policy of insurance 
upon his lif e f rom the plaintiff ? Or were the two so inter- 
mingled as to constitute only one transaction, one resuit of 
which was that plaintiff actually received or contracted to 
receive more than 12 per cent, per annum interest as a con- 
sidération for the use of the money loaned ? 

The évidence, as it appears in the dépositions, might leave 
us in serions doubt as to the true answer to be given to thèse 
questions, but the matter is rendered reasonably clear by réf- 
érence to the mortgage sued on, which must be accepted as 
an authoritative statement of the contract as understood by 
the parties themselves, and which provides as follows : "And 
the parties of the first part hereby agrée, in considération of 
the aforesaid loan, to take out and keep in force during the 
continuance of said loan a policy of life insurance in the Mis- 
souri Life Insurance Company aforesaid, upon his own life or 
the life of some other person, and upon which he hereby 
agrées to pay or cause to be paid to said company the annual 
premium thereon, and not less than $310 per annum. And 
it is further agreed in considération of said loan that ail 
renewals thereof, or extensions of time of payment thereof, 
are upon the express condition of the payments upon said life 
insurance policy being made when due ; * » * that 
any negleot or refusai so to do shall cause the whole amount 
of said loan to become immediately due and payable, any 
agreement of renewal or extension of payment to the contrary 
notwithstanding. " 

This language is explicit, and from it we learn that the two 
transactions were, in some respects at least, blended into one. 
The insurance was taken in considération of the loan. It 
was not a clause inserted in pursuance of a policy to loan only 
to policy-holders, for it stipulâtes that the policy to be taken 
maybe upon the life of the borrower "or the life of some other 
person." 

It was the profit to be derived from the transaction of in- 



118 FEDEBAL EEPOBTER. 

surance that was demanded "in considération of the loan," 
it being expressly declared that premiuma amounting to not 
less than $302 per annum were to be paid to said company. 
It was further agreed, "in considération of said loan," that 
a failure to pay premiuma on the policy of insuranoe should 
work a forfeiture of ail renewals or extensions of time of pay- 
ment of the loan, and cause the whole amount thereof, both 
principal and interest, to become immediately due. The 
contract of- insurance was very clearly demanded by the 
plaintiiï as a condition précèdent to, and an additional con- 
sidération for, the loan of the sum of $2,500 to défendant 
Eobert Kittle. It was a thing of value to the company — a 
transaction out of which it was to mate a considérable profit ; 
and, as 12 per cent, per annum had been otherwise contracted 
for and reaerved, the agreement for additional compensation 
for said loan rendered the said loan usurioua. To hold other- 
wise would be not only to disregard the plain terms of the 
contract, as expressed in the mortgage, but also to point out 
the way by which insurance companies may easily évade the 
statutes of the several states prohibiting usury. 

In this case the payments which hâve been made under 
the name of premiums on the insurance policy must be 
regarded as paid on account of said loan; the insurance con- 
tract, made as it was as a cover for usury, being held void. 

The statute of Nebraska on the subject of usury in force 
when this loan was made, to-wit, the eighteenth day of Novem- 
ber, 1872, will détermine the rights of the parties in view of 
this opinion, and decree will be entered accordingly. 

Mr. Justice Milles concurred in the foregoing opinion. 
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Faemeks' Loan & Trust Company v. The St. Joseph & 
Denver City Eailroad Company and others. 

{Circuit Court, D. NehraeTca. May, 1880.) 

Lease — Pakt Pekfobmance.— a lease which has not been reduced to 
writing, but has been acted upon and partly performed, will be consid- 
ered as binding a8 if signed. 

Same — Ultra Vires — Ratification bt Stockholdeks. — Under section 
152, p. 204, Statutes of Nebraska, a railroad company in that state can- 
not make a valid lease of its property and franchises for the term of its 
charter, without the same being ratlfied by its stockholders ; but when 
the same hâve been used for a time under such void agreement, the 
Company, or those representing it, may recover a just compensation 
for the use of such property durin jiç the time it is go used. 

In the matter of the pétition of the Burlington & Missouri 
Eiver Eailroad Company in Nebraska. 

J. M, Woolworth, for Burlington & Missouri Eiver Eail- 
road Company in Nebraska. 

John Doniphan and A. J. Poppleton for William Bond, 
receiver of St. Joseph & Denver City Eailroad Company. 

McCrary, C. j. Prior to the commencement of this cause 
the défendant company had leased from the Burlington & 
Missouri Eiver Eailroad Company in Nebraska so much of 
its road as lies between Hastings, Nebraska, and Kearney, 
Nebraska, including road track, dépôts, and other property. 
The contract hère cailed a lease will be referred to more par- 
ticularly hereafter. 

In the présent suit (being a bill to foreclose a mortgage 
upon the road and property of the défendant company) a re- 
ceiver was appointed, who oontinued to use said road between 
Hastings and Kearney, under the terms of said lease, until 
January 1, 1876. 

The said Burlington & Missouri Eiver Eailroad Company 
in Nebraska pétitions the court for an order on the receiver 
to pay certain balances claimed as due under said lease, and 
it is upon this pétition that this case is now before me. The 
claim of the petitioner is admitted by the receiver except one 
item, to-wit: a claim of $17,164.95, for dépréciation or wear 
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and tear of the road during the time it was used by the 
lessee. 

The lease was not signed, but having been reduced to writ- 
ing, acted upon, and partly performed by both parties, it 
muBt be considered as binding as if signed. By its terms it 
was to continue in force during the life of the charter of the 
said Burlington & Missouri Eiver Eailroad Company in Ne- 
braska, and this, it is claimed, made it a lease in perpetuity, 
Whether this be true or not, the stipulated term was for a 
long period. 

It is insisted on behalf of the receiver that the contract or 
lease was ultra vires, and void. By the Eevised Statutes of 
Nebraska, § 152, p. 204, it-is provided that "any railroad 
Company * * * m^y mortgage or lease, sell or eon- 
vey, the whole or any part of its railroad situated within this 
state, and the rights, privilèges, and franchises connected 
therewith, and other property pertaining thereto, to any per- 
son or persons, on such terms and conditions as may be 
agreed upon. * ♦ ♦ Provided, however, that no sale 
or purchase shall be made of a railroad situated within thi» 
state, of companies without this state, or consolidations ef- 
fected as provided in this act, until the terms of such sale or 
consolidation shall hâve been approved by a majority of the 
stockholders in interest, in person or by proxy," etc. It doe» 
not appear that the lease in question was approved by the 
stockholders, and it is therefore insisted that it is void under 
this proviso. It will be observed that the authority to lease 
is given in terms by the section quoted, while the proviso, 
in expressing the limitation upon that power, uses only the 
words "sale," "purchase," and "consolidation," omitting the 
word "lease." Unless, therefore, the contract in question 
amounted by its terms, upon a fair construction, to a sale by 
the Burlington & Missouri Eiver Eailroad Company in Ne- 
braska "of the whole or any part of its railroad," and the 
rights, privilèges and franchises connected therewith, the lim- 
itation does not apply. 

The statute must be held to apply to the transaction in its 
essence. If a sale is made under the name of a lease or of a 
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■consolidation, it must be held to be within tbe proviso above 
quoted. That tbe contract in question, if given effect, 
amounted to a sale of part of the railroad, and of the rigbts, 
privilèges and franchises connected therewith, there can be 
no doubt. It was, in effect, a sale of one-half of the road, 
with ail its privilèges, between Hastings and Keamey, being 
by its terms a transfer thereof for the whole period of the 
grantor's charter. It would be impossible, consistently 'with 
the plainest rule of construction, to hold that under this in- 
strument no part of the property or franchises of the lessor 
■was intended to be sold. The contract must, therefore, be 
held unauthorized and invalid, unless it can be shown that 
it was ratified by the stockholders as required by the statute. 
It devolved upon petitioner to show such ratification. If it 
be claimed that this can be shown I will give the petitioner 
the opportunity to show it, by directing a master to take 
proof and report upon that question. But if, as I suppose 
the fact to be, there was no such ratification, my décision is 
that nothing can be recovered upon the contract as such. 

But inasmuch as the transaction is not tainted with any 
immorality, I hold that the petitioner is entitled to reeover, 
without regard to the contract, a just compensation for the 
use of its road and property during the time in controversy. 
And if the petitioner is content to take decree for the sum 
recommended by the master, less the disputed item for dé- 
préciation of property, an order may be made accordingly. If 
this is not accepted the case will be sent to a master to 
take further testimony and report what would be a reasonable 
compensation for the use of the property during the period in 
question, including the dépréciation caused by such use. In 
the event of such référence the question of the effect of the 
jreeeiver's admission of certain items as due under the contract 
"wilI be reserved. 
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Pateiok V. Leach and othera. 

{Oireuti Court, D. Nebraska. May 7, 1880.) 

CovENANTS OF Warranty— Depencks.— In an action for breach of 
covenant of warranty, tlie defence tliat the covenunt sued upon wis a 
joint one, and that it was sued upon as several, can be mado undcr an 
answer denylng there is anything due. 

Dbbd^Statbmbnt of Consideuation. — The statement of the considéra- 
tion in a deed ïb prima fade only, and may be rebutted. 

Bame—Estoppel— Waste.— One who bas given a deed of lands with 
covenants of wananty is estopped from denying that the grantee 13 the 
owner, and canhot complain of waste coinmitted by such grantee. 

Warranty — Covenant — Damages. — In an action for breach of covenant 
of warranty the measure of damages is the considération money, with 
interest. 

J. M. Woolworth, for plaintiff. 

J. G. Corwin and John D. Hoive, for défendants. 

McCraey, C. j. Bill in equity seeking to recover judgment 
for damages of a covenant of warranty in a deed of real estate, 
and for an accounting, to the end that the sum recovered may 
be set off against a certain judgment held by défendant David 
Leach against plaintiff. 

Défendant asks leave to amend hia answer by alleging the 
foUowing f acts : 

First. That the warranty deed upon which plaintiff sues 
was not the deed of David Leach alone, but the joint deed of 
David Leach and Jane E. Leach, his wife. The latter is not 
joined. The original answer is in efïect a déniai of the right 
of plaintiff to recover, and it is not necessary for défendant 
to plead specially that the covenant of warranty was joint, 
and not joint and several. 

The plaintiff must make out his case, and the defence now 
Bought to be specially pleaded can be insisted upon under the 
pleadings as they stand. If the plaintiff is not entitled to 
recover on the covenants in the deed sued on, when he cornes 
to offer it in évidence that defence can be made. It is not 
necessary to consider now whether the husband can be sued 
alone upon a covenant of warranty contained in a deed exe- 
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culed by hîm, jointly with his wife, and for the conveyance 
of the wife's separate property. i hold that, if the proof shall 
show the facts to be as claimed, the defence can "be maae 
under the answer which claims that there is nothing due 
the plaiûtiff on the covenants sued on. 

Second/. Défendant asks leave to amend by plea only that 
the considération for the deed sued on was only $2,000, and 
not $77,000, as alleged. The real considération may be 
shown under the pleadings as they stand. The sum named 
in the considération clause of the deed i^ orày prima fade, 
and not binding on either party. Défendant may show that 
the considération was less than the sum named. Bawle on 
Covenants, 258, 259. 

Third. It is proposed to amend the answer by alleging 
that while the land conveyed by the warranty deed was in 
possession of plaintifif, under defendant's warranty deed, he 
committed waste upcn the same. Thisj if shown, would con- 
stitute no defence to a suitHo recover damages for breach of 
the covenant of warranty. 

It is now well settled that the measure of damages in such 
a suit is the considération money and interest, and that the 
recovery is not to be increased by an increase in the value 
of the land, nor diminished by a decrease in such value. The 
parties are to be regarded as having fixed the measure of 
damages when they agreed upon the value of the land at the 
time of the sale. Rawle on Covenants, 235, 236, 237, et seq.; 
6 Wheat. 118. Besides, as between plaintiff and défendant 
Leach, the land was the plaintiff's, and he was at liberty to 
do as he pleased with it. He held it under warranty deed 
from défendant, who is estopped from saying that notwith- 
standing his conveyance he still owned or was interested in 
the land conveyed so as to be entitled to sue and recover for 
waste committed upon it. ^ 

The motion for leave to amend is overruled. 
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Andressen and others v. The First National Bank 

OF NORTHFIELD. 
(Circuit Court, D. Minnesota. Aprll, 1880.) 

Bnxs OF ExcHANGH— AocBPTANOi!. — Any act clearly indicating an inten- 
tion to comply witli the request of tlie drawer of a bill of excliange, 
as paying part in cash, and issuing certiiicate of deposit for tlie balance, 
will constitute an acceptance. 

Samb — Samb — Révocation of AccEPTAiraE. — After a bill of exchange 
has been received, and the proceeds credited to the payée, who presents^ 
it, the drawee cannot tbereafter, by arrangement with the payée, revoke 
such acceptance and hold the drawer. 

Samb — Repatment bt Dbawkr of Accepted Draft. — Repayment of a 

draft in this case by the drawer, having been made in ignorance of facts 

showing an acceptance by the drawee, it cannot be regarded as volun- 

tary, and the amount thereof may'be recovered from such drawee. 
• 

Action at law, tried before the court without a jury. 

Cameron, Losey d Bunn and Oeo. L. dk Chas. E. Otis, for 
plaintiffa. 

Perkins dk Whipple and Gordon E. Cole, for défendant. 

Nelson, D. J. This suit is brought to recover from the de- 
fendant $2,728.49, with interest from October 1, 1878. 

The trial is before the court without a jury, and the fol- 
lowing are the facts : 

The plaintiffs, citizens of the kingdom of Norway, are 
bankers, doing business at Christiania. The firm of Wilson 
& Jurgens, bankers in the city of La Grosse, Wiseonsin, and 
the correspondents of the plaintiffs, sent to them a printed 
list of their correspondents in this country, among whom was 
the défendant, and authorized the plaintiffs to draw drafta 
on them, to be paid on account of Wilson & Jurgens. 

The plaintiffs drew a draft as foUows : 

"For $2,724.87, gold. Christiania, 16th August, 1878. 

"Three days after sight pay this first of exchange, (second 
unpaid), to the order of Mr. Ole Mikkelsen, two thousand 
seven hundred twenty-four dollars eighty-seven cents, gold, 
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value received, and place it to account W. & J., without or as 

per advice from. 

"N. A. Andressbn & Co. 
" To the First National Bank, Northjield, Minn, 

"In need with Messrs. Wilson dk Jurgens, La Crosse." 

The First National Bank, Northfleld, had no funds of the 
plaintiffs, and vas unknown to them, except as included 
among the correspondents of Wilson & Jurgens. 

Ole Mikkelsen, the payée in the draft, presented it to the 
drawee September 7, 1878, and an officer of the bank said it 
■was ail right, received it, paid $2é upon it, issued a certifi- 
cate of deposit to the payée for the balance, and made the 

foUowing entries in the bank books : 

Débit. Crédit. 
September 7, 1878. Certifloate of deposit favor of 

Ole Mikkelsen, No.—, - $2700 00 

«« " " Cash paid, - . 24 87 

" «' " Wilson & Jurgens, draft for- 

warded for collection, $2724 87 

September 9, 1878. Draft was intercepted and 
handed to Batavia Bank, La 
Crosse, for protest. 
September 10, 1878. Certifloate of deposit with- 
drawn and cancelled, and 
receipt given for collection. 
"W. & J. draft retumed, . $2724 87 

Certiflcate deposited, account 

cancelled, - - $2700 00 

Bills receivable, Mikkelsen 
note, - - - 24 87 

The draft was sent to Wilson & Jurgens by the First 
National Bank, with a request to send gold draft on New 
York for amount, and on discovery of Wilson & Jurgens' bank- 
ruptey it was subsequently intercepted at La Crosse, and the 
Batavia Bank, having no interest in it, caused it to be pro- 
tested at the instance of the First National Bank of North- 
fleld. 

The plaintiffs had ample means, some $4,500, on deposit 
with Wilson & Jurgens when this draft was drawn. On 
August 29, 18T8, Wilson & Jurgens were adjudged bankrupts. 
Their assets were in the hands of an assignée at the time 
the draft was presented for payment by the Batavia Bank. 



12é FEDERAL BEPORTER. 

The draft was retumed to Andressen & Co., with the pro- 
test, and the following letter from Ole Mikkelsen : 

"NoRTHFiBLD, Sept. 18, 1878. 
'^Messrs. N. A. Andressen é Co., Christiania: 

"Deab Sies: The draft> $2,724.87, I bought from you 
on the sixteenth of August, has been protested on the ground 
. that Messrs. Wilson & Jurgens, of La Crosse, became insol- 
vent. I return this to you through the First National Bank 
of this eity, and Messrs. Knauth, Machod & Kuhne, of New 
York, for collection. 

"I hâve bargained for a farm hère, and hope there will be 
no delay in coUecting the amount of the draft. 

"Yours, etc., 

"Ole Mikkelsen." 

The plaintiffs, believing that the défendant had not paid 
the di*aft as it asserted, and that Wilson & Jurgens had not 
been able to pay, on account of insolvency, when returned to 
them, paid it. 

On discovering from a correspondence with the assignée in 
bankruptcy and others the facts, suit is brought to recover 
from défendant the amount paid. 

CONCLUSIONS. 

The draft on its face indicated that it was drawn for the 
account of Wilson & Jurgens, and if not paid for any reason 
by the drawee, the holder could apply to Wilson & Jurgens 
for payment. 

Défendant was not authorized to pay for the account of the 
drawers. 

The directions being clear the défendant could not pay the 
draft and charge the drawers. 

The facts proved establish an acceptance of the draft, 
charging Wilson & Jurgens with the amount; issuing to the 
payée, with his consent, a certiâcate of deposit for ail but a 
small portion, which was paid in money. This was a pay- 
ment as to the drawers, and when thus made cannot be 
revoked by the drawee so as to charge them. 
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Any act which clearly indicates an intention to complj' 
with the request of the drawer will constitute an accept- 
ance, and when the draft is received, and the proceeds cred- 
ited to the payée, ^ho présents it, the drawee cannot, by a 
subséquent arrangement -with him, cancel the payment, and 
hold the drawer. 

It ia true, a certificate of deposit is not in law an extin- 
guishment of a debt or payment, unless there was an agree- 
ment to so accept it. 

In this case the évidence shows that Mikkelsen authorized 
the deposit of the balance of the proceeds of the draft not 
paid to him in cash to his crédit, for bis beneût. The un- 
contradicted évidence of Mikkelsen is : "I presented the draft 
and they said it was ail right. They asked if I wanted it 
right away. They paid $24 or $25, and gave me a note for 
the money I left." Had the First National Bank failed im- 
mediately after this certificate was issued and received by 
Mikkelsen, the loss would hâve been his ; so that, even as 
between Mikkelsen and the bank, the certificate, whatever its 
form as to time when due, was a payment of the draft. 

The subséquent payment by the plaintififs on the return of 
the draft, protested, was made without full information of ail 
the facts, and the effect of the letter of Mikkelsen was to 
mislead them. A payment thus made is not voluntary, and 
the amount can be recovered. 

Judgment for plaintifro. 
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Adleb and others v. Eckee, défendant, and Booth, garnisliee. 

{Circuit Court, B. Minnesofa. , 1880.) 

AssiGNMBNTs — KiGHT To OoNTBBT. — Assignments for the beneflt of cred- 
itors in the state of Minnesota are simply regulated by statute. Tlie 
assignes is mère trustée, and tlie legality of tlie assignaient may be 
contested by a creditor in the fédéral court. 

8ame— Feaudulbnt Intent — How Shown. — The validity of an assign- 
ment for the beneflt of creditors, as affected by f raudulent intent, is to 
be determined by the intent of the aasignor, and his contemporaneoua 
fraudulent acts are évidence of such intent. 

Same— Fbaud. — Facts in this case heîd to show a fraudulent intent on 
the part of the assigner, and the assignment void. 

Eogers dt Rogers, for plaintiffs, 

Yowng ê Newell, for défendant and gamishee. 

Nelson, D. J. Suit was brought by plaintiffs against Otto 
Ecker and judgment recovered. Garnishee proceedings were 
commenced against N. E. Booth, to whom Ecker had made 
an assignment for the beneflt of creditors. After disclosure 
by the garnishee a supplemental complaint was filed by per- 
mission of the court under the statuteg of the state of Min- 
nesota, and it is charged that Ecker made the assignment to 
Booth to defraud creditors. 

The questions presented for considération are : First. Can 
this court entertain a suit against the assignée, Booth, who 
has given a bond to faithfuUy fulfil his trusts, and is amena- 
ble to the state court, by virtue of the statutes of the state 
of Minnesota regulating proceedings under assignments for 
the beneiit of creditors ? Second. Is the assignment to Booth 
fraudulent and void as to Ecker's creditors ? 

There is no law of the state authorizing assignments for 
the benefit of creditors, but such conveyances are recognized 
and regulated by the statute for better security. The assignée 
is selected by the assignor, and can only be removed for such 
dereliction of duty as would subject him to removal by a 
court of equity. In fact, the statutory enactment to this 
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extent is deelaratory of the jurisdictionof a court of chancery 
over trustées, among whom are assignées under voluntary 
conveyances for the benefit of Creditors. 

The property in possession of such assignée is not in cm- 
todia legis, for the assignée is not an officer of the state court, 
but a trustée, subject to statutory provisions compelling him 
to exécute his trust aecording to the terms prescribed by the 
assignor in the conveyance. The authority of the assignée 
dépends upon the validity of the assignment, and is not con- 
ferred by the court. The right of a creditor or other person 
interested to contest the legality of a voluntary conveyance in 
a court of compétent jurisdiction is not obstructed by the law 
prescribing the manner of executing assignments made for 
the benefit of creditors. 

A creditor having a standing in the fédéral courts can con- 
test the validity of such assignaient, and a state law cannot 
deprive him of it. 

It remains only to détermine whether this assignment was 
made with intent to delay, hinder and defraud creditors. 

The only intent which will détermine the validity of an 
assignment is that of the assignor, at the time it is made, and 
contemporaneous fraudulent acts are évidence of this intent. 

It is in proof that Ecker being insolvent, and owing debts 
amounting to more than double the value of his assets, took 
from his business, within four weeks before his assignment, a 
sum equal to one-half of the value of the property assigned, 
and erected with it a building upon a lot owned by his wife, 
and within a short time thereafter joined with his wife in 
giving a mortgage upon this property to his father-in-law for 
three times the amount of any debt owing either by him or 
his wife, and this mortgage and accompanying notes were 
sent to the father-in-law without any request on his part or 
any information on the subject until the papers were received. 
There is no évidence to counteract or explain why such mort- 
gage was given for so large a sum, after one-fourth of his 
entire assets had been taken from his business in the manner 
above stated, and under circum stances caloulated to show an 
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intent to put a portion of his available means beyond tbe 
reach of his creditors. 

I liaye arrived at the conclusion that the assignment is 
fraudulent and void, and must give judgment for the amount 
claimed, with costs, and it is so ordered. 



The Meeohants' National Bank of St. Paul ». McLaugh- 
LiN, Sheriff, etc. 

(Circuit Court, D. Minnesota. April, 1880.) 

Chattel MoKTGAaE— Logs— Sitfficient DEsnr.iPTioN. — A chattel mort- 
gage of certain logs described them as belng the northerly or rear 1,250,- 
000 feet lying in a certain creek, and marked with a certain mark, to 
be ascertained by commencingat the rear or northerly end of said logs, 
and counting along said stream southerly until the requislte number 
was so counted and set apart. Seld, sufBciently deflnite. 

Bame— Dbfault — RiGHT OF Possession After default in the conditions 

of a chattel mortgage the absolute right of possession is in the mort- 
gagee. 

Lien Holdbrs — Rights of. — ^Where there are two funds, to both of 
which a prior lien holder may resort, while a junior lien holder can re- 
sort to but one, the former must flrst enforce his claim out of the fund 
to which the latter cannot hâve recourse. 

Confusion of G-oods— Innocent Mortoageb. — An innocent mortgagee 
will not be compelled to suffer by reason of the wrongful confusion of 
the goods by the mortgagor. 

Cause tried before the court without a jury. 

Geo. L. é Chas. E. Otis, for plaintiff. 

I. V. D. Heard, W. H. Grant and Wilson, Lawrence é 
Rogers, for défendant. 

Nelson, D. J. This action is brought against the défendant 
sheriff to recover damages for the conversion of personal 
property, consisting of logs, and lumber manufactured there- 
from. 

The sheriff défends under a seizure by virtue of certain 
writs of exécution issued upon judgments obtained against 
the firm of McCaine Bros. & Barteau, and also sets up pro- 
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ceedings inetituted by laborers in the employment of this firm; 
as lien claimants under the laws of the state of Minnesota. 

Briefly, the sheriff, in his answer, says the logs and lumber 
were not the plaintiÊf's property, and were not in its posses- 
Bion or under its control, but were owned by McCaine Bros, 
& Barteau ; and that exécutions came into his hands against 
eaid firm, ,and that he had levied upon the logs and lumber 
as their property. 

The plaintiff ôlaims the right to the possession of the prop- 
erty by virtue of a chattel mortgage, and on default of the 
mortgagor to pay the money secured thereby. 

The mortgage is in the forn usual in this state. It is a 
sale of certain logs with conditions, and, in case of default, 
the mortgagee had the right to take possession and sell, sub- 
ject to rédemption by the mortgagors. It is executed by Mc- 
Caine Bros. & Barteau to the plaintiff. It acknowledges an 
indebtedness to the plaintiff of $3,000 ; and, for the purpose of 
securing this indebtedness, grants, bargains, sells and mort- 
gages the property described therein as follows : "AU, and 
singular, such, and so many, of ail those certain logs belong- 
ing to said parties of the first part, now lying and being in the 
north fork of Grindstone creek, [so-called,] in the town of 
Hinckley, county of Fine, and state of Minnesota; and being 
those certain logs now lying in and along said stream, ready 
to be driven out when the stage of water will permit, and 
marked 1 y 1, [read notch y notch,] as are described and des- 
ignated, as follows, viz : The northerly, or rear, one million two 
hundred andfifty thousand (1,250,000) feetof said logs, tobe 
ascertained by commencing at the rear or northerly end of 
said logs, as the same are situated in the said north fork, as 
aforesaid, and running along said stream in a southerly 
direction, and taking, counting, and including ail of said logs 
until the f ull number of 1,250,000 feetthereof shall havebeen 
BO counted, taken and set apart; the logs so counted and 
ascertained to be the logs covered, and intended to be cov- 
ered, by and included in the mortgage. " The usual condition 
of defeasance upon payment précèdes the following covenants 
and agreements: "It is hereby mutually covenanted and 

T.2,no.2— 9 
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agreed, between the parties hereto, that if default shall be 
made in the payment of said sum of money, or any part 
thereof, or the légal interest thereon, at the time or times 
■when, by the conditiona aforesaid, the same shall become 
payable; or if any attempt shall be made to remove or dis- 
pose of said property, or any part thereof, by the said parties 
of the first part, or any other person ; or if the sa\d party of 
the second part shall, at any time, deem itself insecure, that,; 
thereupon and thereafter, it shall be lawful for, and the said 
parties of the first part do hereby authorize, the said party of 
the second part, its successors or assigns, or its authorized 
agent, to enter upon the promises of said parties of the first 
part, and any other place or places where the said goods and 
chattels, or any of the same, may be, and remove and sell 
and dispose of the same, and ail of the equity of rédemption 
of the said parties of the first part therein, at publie auction, 
with notice, as by the statute in such case made and provided, 
and on such terms as said party of the second part, or its 
successors or assigns, may see fit, and out of the proceeds 
thereof to retain the amount which shall then be owing to 
the said party of the second part, as aforesaid, its successors 
or assigns, together with ail reasonable charges, costs, and 
expenses attending the same, rendering to the said parties of 
the first part, or their légal représentatives, the surplus 
moneys, (if any there shall be,) after paying such mortgage 
debt, interest and costs, in full. And until default is made, 
as aforesaid, or until any attempt shall be made to dispose 
of or remove the same, or any part thereof, the said parties 
of the first part may continue in the peaceable possession of 
ail the said goods and chattels; aU which, in considération 
thereof, they engage shall be kept in as good condition as the 
same now is, and taken care of at their own proper cost and 
expense." 

It is insisted by the défendant that the mortgage is void 
for incompleteness and uncertainty in the description of the 
property mortgaged, There is no controversy about the deliv- 
ery of the mortgaged property at the time the mortgage was 
executed. The law prescribing the record and filing of the 
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mortgage was followed. The mortgagee nevér hàd possession 
of the legs, They were left in the river where the mortgagor 
had transported them. 

Default was made in the payment of the money secured by 
the mortgage, and, by its terms the right of possession was 
thenceforth in the plaintiff, and it can maintain this suit. 

The only question presented is whether the logs are de- 
Bcribed and designated with such certainty as to enable third 
parties and creditors of the morigagors- to distinguish the 
property intended to be mortgaged and identify it. 

If the property, or subject-matter, is described so that it 
may be identified by the terms of, or language used in, the 
mortgage, and other évidence admissible in such cases, it is 
sufHeient. Herman on Chat. Mort. ; Pomeroy on Cont. 226 ; 
20 Wis. 187; 22 Wis. 134. 

Until the mass of logs were intermixed and driven into the 
pond by the mortgagors it was possible for the mortgagee to 
hâve taken possession of the spécifie quantity of logs described 
and located as the northerly or rear 1,250,000 feet of the 
logs lying in the north fork of Grindstone creek. 

In the case of Richardson v. Alpena Co., cited by défendant, 
(8 Cent. L. J. 297,) the particular logs mortgaged were not 
described or designated, in any respect, from the mass bear- 
ing the same mark. They were described as a given number 
of feet of logs, board measure, situated in a stteam contain- 
ing a very large quantity of the same mark, and it was impos- 
sible to tell from what part of the mass they should be taken. 
Hère, the mortgage fixed the location of the particular logs, 
and furnished data for separating them. The written descrip- 
tion identified specifically the property mortgaged. It was 
a transaction made in good faith, and the mortgage was dùly 
registered. It was not necessary to measure or separate them 
by a boom, or other artificial boundary, in order to make the 
mortgage valid; nor were the logs required to be measured 
before the mortgage took effect. The clause in l'egard to 
"taking and eountiijg the logs" makes the description more 
certain by furnishing data by which the location could be 
determined. A surveyor of logs, or person skilled in their 
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mensuration, with the mortgage before him, going, at the time 
it was executed, to the Grindstone creek, and examining the 
logs in the north fork, could ascertain accurately the spécifie 
logs mortgaged, which is ail that is required to make the mort- 
gage sufSciently definite and certain. 

There is some confiict in the évidence about the surround- 
ing facta and circumstances. It is claimed the agent of the 
mortgagee agreed to permit the mortgagors to drive the entire 
lot of logs totheir mill, and manufacture and sell them. The 
évidence, however, does not satisfy my mind that such was 
the understanding. 

If I am right m my construction of the mortgage, then, 
manifestly, so far as the exécutions are concerned, the sheriiï 
cannot hold the property by virtue of any rights of the judg- 
ment creditors as against the plaintiiï. The absolute right 
of possession of the mortgaged property belonged to the plain- 
tiff on default by the mortgagors, which was prior to the 
seizure, by the sheriff, upon the exécutions. Authorities are 
numerous. See Edson v. Newell, 14 Minn. 228, aud citations. 

Can the sheriff avail himself of the rights which the statute 
gives certain laborers to secure liens and préférences for serv- 
ices performed ? There is some doubt about the construction of 
the statute of Minnesota, and the nature of the prooeedings nec. 
essary to establish and perfect the lien given by it. It is not 
necessary, in determining this case, to consider the rights of 
claimants under this statute. If the claim is an équitable 
one, then, coneeding that the lien claimants, by serving notice 
upon the sheriff, did ail that is necessary to préserve their 
liens under the statute, it cannot avail the sheriff to defeat 
the plaintiff's right to the property mortgaged. The money 
in the hands of the sheriff far exceeds the amount of plain- 
tiff's claim, and the overplus is more than enougli to secure 
payment for the services of the workmen, who urge prior liens 
under the statute ; and, if it is admitted that thèse workmen 
hâve a first lien on ail the logs eut, or lumber manufactured, 
includingthe logs mortgaged to the plaintiff, the lien not being 
upon any spécifie portion, the rule prevails that where there 
are two funds to which ;he other lien claimants can resort, 
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■while the plaintiff bas only one of thèse, the former must 
enforce their lien on the fund to whieh the latter cannot hâve 
recourse. 

This doctrine shuts eut the defence set up under the stat- 
ute. The sheriff cannot avail himself of his relationship to 
the claims of the workmen on the fund or money in his hands, 
for it is more than enough to pay them, and the plaintiff's 
rights are superior to those of the judgment creditors. 

The logs were not intermixed with the consent of the plain- 
tiff, and, the confusion existing on account of the wrongful 
acts of the mortgagors, the innocent party will not suffer 
thereby. 

Judgment will, therefore, be entered in favor of the plain- 
tiff. 



Atwatbr and others ». Seelt and others. 

Seely and others v. Atwater and others. 

ipircuît Court, D. Minnesota. , 1880.) 

VoLUHTART CoNVBTiLNCE— Efpect OF. — A voluntary conveyance, with- 
out considération, will vest an absolute title in the grantee, subject only 
to the rights of creditors. 

CtJKATryE AoT— Dbeds.— The act of February 28, 1877, (Minn.,) legaliz- 
ing deeds exeouted in another state according to the laws of suoli state, 
is a valid "h^aling statute," and as to a deed covered by it operated to 
validate the same, and pass the légal title, except as to intervening 
rights. 

Debd — Inbufficibnt to Pass Legai, Title. — A deed in Minnesota exe- 
cuted in another state according to the laws thereof, but insufflcient 
under the laws of the state where the lands are situate, will operate as 
a transfer of the équitable rights of the grantee. 

Original and cross-suit in equity beard and snbmitted to- 
getber, upon pleadings, proofs, and arguments of counsel. 

Charles A. Clark, for plaintifiPs in original suit and défend- 
ants in cross-suit. 

Davis, O'Brien é Wilson and E, R. HoUinshead, for défend- 
ants in original suit and plaintiffs in cross-3u:t. 



134 FEDERAL EBPOBTBB. 

Nelson, D. J. The original suit was brought to set aside a 
deed executed by Julinah P. Atwater to John D. Seely, Jr., 
dated April 19, 1875. The bill contains a prayer, also, that 
certain real estate therein described be partitioned among the 
owners, or sold and the proceeds distributed according to the 
interest of the parties as alleged therein. A cross-bill is filed 
by the défendants, Seely and others, and affirmative relief 
prayed. The cases hâve been fully presented and argued 
upon the pleadings and proofs. 

The controversy involves the title to real estate claimed by 
the complainants in the original suit, as heirs at law of Jo- 
séphine Seely, and by the défendant John D. Seely, as the 
heir at law of her husband, John D. Seely, Jr. ; the other de- 
fendant, Norman G. Seely, being adminiatrator of his estate. 

The testimony is voluminous, and discloses a very bitter 
feeling on both sides. 

The foUowing facts are established by the proofs, and I so 
find : On August 12, 1873, John D. Seely, Jr., and Joséphine, 
his wife, were in possession and seizedin fee of the north-west 
quarter of section fourteen, (14,) township one hundred and 
seven, (107,) range twenty-one (21) west, situatedinthecounty 
of Steele, Minnesota, and on that day, by warranty deed, they 
conveyed thèse premises to Julinah P. Atwater, a sister of 
Joséphine Seely, for the considération expressed in the deed 
of $6,000, when in fact no considération was paid at the 
time of the conveyance, or ever has been, but the deed was 
executed and delivered from appréhension of a slander suit 
against John D. Seely, Jr., by one Prisley, and to prevent a 
lien of any judgment obtained in that suit. I also find that 
John D. Seely, Jr., made an attempt to create a secret trust 
for his benefit; and I further find that on October 14, 1873, 

Julinah P. Atwater, at , in the state of New York, by a 

quitclaim deed of the real estate above described, executed in 
accordance with the laws of the state of New York, conveyed 
the real estate in controversy to Joséphine Seely, and the 
deed was delivered to and received by her, but was not so 
executed as to admit it to record according to the laws of 
Minnesota then existing, for the reason that there were no 



ATWATEB V. BBELT. 136 

witnesses to the signature of the grantor; that this deed re- 
mained in the possession of Joséphine Seely and her husband 
after its delivery, and no efifort was made to hâve any cor- 
rection in the form of the same, or demand made for a deed 
to be executed m conformity with the laws of Minnesota, until 
after the death of Joséphine Seely, which occurred April 14, 
1875, -when, uponthe request of John D. Seely, Jr., a warranty 
deed was executed and delivered by her to him of the same 
premises, April 1 9, 1875, without any considération passing 
therefor, which deed was recorded September 6, 1875, after 
the death of John D. Seely, Jr., ocourring in July, 1875. 

I find that John D. Seely, Jr., and Joséphine, his wife, left 
no issue by their marriage. 

I also find that an act was passed by the législature of the 
state of Minnesota, approved February 28, 1877, as foUows : 
"Be it enacted — 

"Section 1. That ail conveyances of real estate in this state, 
or of any interest in such real estate heretofore executed in 
any state or territory of the United States, if executed and 
acknowledged according to the laws of such other state or 
territory, are hereby legalized and made valid, and may be 
recorded to the same extent and for the same purposes aa 
though the same had been executed in accordance with the 
laws of this state: Provided, that before such conveyance 
shall be entitled to record the party presenting such convey- 
ance for record shall also présent for record the certifieate of 
the clerk, or other proper certifying officer, of a court of record 
of the county or district within which such acknowledgment 
was taken, under the seal of his office, that the person whose 
name is subscribed to the certifieate of acknowledgment was, 
at the date thereof, such officer as he is therein represented 
to be, and that he believes the signature of such person sub- 
scribed thereto to be genaine, and that the conveyance is 
executed according to the laws of such state, territory, or dis- 
trict ; and ail such conveyances are hereby declared to be légal, 
and valid, and effectuai, to ail intents and purposes, and the 
record thereof shall hâve the same effect as in other cases 
authorized by law: Provided, kowever, that nothing herein 



136 FBDEBAIi REPORTER, 

contained shall, in any manner, affect the rights or title of 
any bona fide purchaser, without notice, for a valuable con- 
sidération, of any such real estate prior to the passage of this 
act." 

On July 4, 1877, the quitclaim deed from Julinah P. At- 
•water to Joséphine Seely, dated October 14, 1873, was filed for 
record in the office of the register of deeds of Steele county, 
aforesaid, and duly recorded. 

CONCLUSIONS. 

The deed executed August 12, 1873, by John D. Seely, Jr., 
and Joséphine, his wife, to JuHnah P. Atwater, conveyed and 
passed the légal title of the real estate therein described, sub- 
ject only to the rights of the creditors of John D. Seely, Jr. ; 
and Julinah P. Atwater, by virtue of ,this deed, had full 
control over the real estate, and could dispose of it in such 
manner and to whom she pleased, the grantee taking by any 
conveyance from her the title subject to the rights of the 
creditors aforesaid. 1 Story Eq. Jur. § 61, note, 371, 428; 
8 Minn, 309 ; 12 Minn. 60, 67, and cases cited; 2 Sug. Ven- 
dors, 436, and authorities. 

The quitclaim deed from Julinah P. Atwater to Joséphine 
Seely, executed October 14,1873, and delivered, was anullity 
as a deed, and did not convey the légal title, but did pass ail 
of her équitable interest. 

The act of the législature approved February 28, 1877, is a 
"healing statute," and cured ail defects in the deed which 
prevented its record, and after its passage the deed was en- 
titled to be recorded in the register's office of Steele county. 

This act of the législature is remédiai in its character, and 
the deed, when recorded, conveyed the légal title to the real 
estate, unless vested rights of third persons intervened. 

The "healing statute" was confined to validating acts which 
the législature might hâve authorized previous to the exécu- 
tion of the deed, and divested légal rights in a case where the 
équitable rights were Buperior, and both did not con'cur in the 
same person, Such législation is constitutional and valid. 
The légal rights afïected by the statute were deemed to bave 
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been vested, subject to the equity existing against them, 
which the statute recognized and enforced. 1 Kent (6th Ed.) 
455-56; Cooley Const. Lim. 367, 371-771 The heir has no 
rights superior to those conferred upon John D. Seely, Jr., 
by virtue of the deed executed and delivered April 19, 1875, 
and recorded September 6, 1875. He succeeded, on John D. 
Seely, Jr.'s death, to such interest in the real estate as the 
latter had at the time of his death, and sueh only. This in- 
terest or title in the heir "was subject to the equity created 
by the conveyance from Julinah P. Atwater to Joséphine 
Seely, dated October 14, 1873, and he took the title cuin 
onore. 2 Peters, 380; 8 Peters, 108; 13Mich. 217; llMinn. 
439; 83Minn. 84. 

By the deed to John D. Seely, Jr., executed April 19, 1875, 
Julinah P. Atwater conveyed ail the interest in the real estate 
which she became possessed of as one of the heirs of Jo- 
séphine Seely, and she has parted with ail her right, title and 
interest in the same, and it cannot be recovered by thèse 
complainants. They are, however, entitled to the relief de- 
manded, with this exception, and to the possession of two- 
thirds of the real estate, less the interest of Julinah P. Atwater, 
as one of the heirs of Joséphine Seely, and a decree is ordered 
in conformity with this opinion. 

The matter is referred to H. E. Mann, master in ehancery, 
to take an aceount as prayed for, and also report to the court 
the condition and situation of the property, so that it ean dé- 
termine whether the real estate should be partitioned among 
the parties entitled thereto, or sold and the proceeds divided.. 

The cross-bill is dismissed. 
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BoTD and others v. Boyd and othera. 
(Circuit Court, D. Minnesota. , 1880.) 

Wnx — CoDicit — CoNBTBTjCTioN. — A testator Is presumed to hâve useo 
words In their natural sensé, and where he has attached a codicll to 
hls original wlU the two are to be construed together, and the wlll 
Is not to be regarded as revokëd by the codicll nnless such ap- 
pears to be the intention. 

Same — Same. — Certain spécifie devises In a will held not to hâve been 
revoked by a subséquent codldL 

Buit to quiet title. 

Lamprey é James, for plaintiffs. 

Henry J. Hom, for défendants. 

Nelson, D. J. This suit was brought under the statntes of 
Minnesota to quiet the title to certain real estate situate in 
the county of Eamsey, in said state. The fee of the land was 
in the défendants' testator at the time of his decease, and had 
been since the year 1855. The plaintiffs claim title by gift 
from the deceased, and that possession was given to them, 
without a deed, in 1855; also by devise under a holographie 
will exeeuted by their testator May 26, 1856, in Adams 
connty, in the state of Mississippi. The défendants set up 
title uûder the same will, and a codicil thereto exeeuted Sep- 
tember 10, 1862. The case is put at issue by proper plead- 
ings, and is submitted to the court without a jury. 

The défendants prove their title by will, which is met by 
opposing title of plaintiffs attempted to be shown as before 
stated by gift, and also by adverse possession under the stat- 
ute of limitations, and finally by spécial devise under the will 
through which the défendants claim. 

It is urged by the défendants that the spécial devise in the 
will of the land in controversy to the plaintiffs is revoked by 
the codicil. If it is not, then there can be no doubt about 
the plaintiffs' title. The following is the will and codicil : 

"I, Samuel S. Boyd, of the county of Adams and state of 
Mississippi, do make, ordain, and publish this my last will 
and testament, revoking ail others, and this being ail in my 
own handwriting and containing ten pages of manuscript : 
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"1. I direct my whole estate existing at tbe time of my 
decease — real, personal and mixed, private and partnership 
— to be kept together, managed, controUed, disposed of, and 
distributed as hereinafter directed. 

"2. I give to my beloved wife and children the use of my 
Arlington property in Natchez, or such other dwelling-house 
as may be our usual family résidence at the time of my death, 
to be so held during the life of my said wife, at ail events, and 
after her death for the use of such of our children as may 
survive her, until such survivor or survivors marry or arrive 
at the âge of 21 years. With said résidence I include ail the 
furniture, carriages, horses, servants, and other things appur- 
taining thereto, and in the ordinary use of the family. So 
far as the children are concerned this right to cease as each 
arrives at the âge of 21 years or marries. And for the sup- 
port, éducation, and maintenance of my said family, under 
this clause of my will, as well as for keeping up said estab- 
lishment, I direct my executor, hereinafter named, to apply a 
grosB sum net exceeding |10,000 per year, and an additional 
sum not exceeding $2,000 per year for the sole and separate 
use of my wife, ail without accountability or charge to them 
on the final settlement of my estate, and to come out of the 
income or profits of my estate. It is also my désire and in- 
tention that my beloved sisters-in-law, Ann and Maria Wilkins, 
remain in the use of said résidence as long as any of the famity 
occupy it under this clause of my will. 

"3. As each of my children become of âge (21 years) or 
marry, I direct the above allowance of $10,000 to be dimin- 
jshed $2,000 per year, and so also should any of them die. 

"4. As each of my children become of âge or married I 
give to such child the sum of $50,000, to be invested by my 
executor in productive property — land and slaves preferred — 
for the sole and separate use of such child forever ; but if such 
child should die without issue surviving, then and in that case 
this devise to return to my estate and be distributed as here- 
inafter directed. 

"5. The investments and disbursements hereinbefore di- 
rected are to come from the income and profits of my estate; 
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that is — First, from the income and profits of my private and 
individual estate ; and, secondly, from the income and profita 
of my partnership estâtes, as hereinafter named and indi- 
cated; and in the last case whatever amonnt is taken from 
the proceeds of the partnership property, a like amount is to 
be deducted and transferred to the private and individual 
accoimt of the surviving partner. 

"6. It is the understanding and agreement between me and 
my partner, Eice C. Ballard, that the planting partnership 
alluded to above shall be continued, notwithstanding the 
death of either partner, for the period of 12 years from 
the first of January, 1856, in the same way and with the 
same force, authority and right in the survivor as if both 
were living; and I therefore direct that at that time, or as 
Boon thereafter as ail the partnership debts are paid, the 
whole of our said partnership as it may then exist, and wher- 
ever it may be, shall be divided into two equal parts, any 
necessary inequality to be made equal by money, and the part 
then belonging to my said estate and to my said partner, or 
his estate, if he be dead, to be ascertained by lot ; and there- 
upon I direct ail my property, of ail kinds and descriptions, 
be divided into as many equal parts or shares as will corre. 
spond to the number of my surviving children and wife, count- 
ing my wife as a child for this purpose, and my said estate I 
give and bequeath to them in said shares, the share of each to 
be ascertained by lot, each share being made equal to the other, 
as in the above case, and each to hâve an equal share thereof, 
as aforesaid, in absolute estate and forever, my wife included. 
Should any of my children die bef ore said distribution is made, 
leaving issue surviving at the time of said distribution, then 
such issue are to take the place of such deeeased child ; and 
after said distribution should either of my said children die 
leaving no issue surviving, I direct that the share of such 
child shall be distributed equally among the surviving brothers 
and sisters of such child. 

"7. In order that my said partner surviving me may be 
freed from embarrassment in the management of our part- 
nership affaira till the time of the aforesaid division, I state 



BOTD V, BOYD. 141 

that he bas full power as survivor, without regard to any power 
as executor, to manage and eontrol ail our partnership prop- 
erty and effecta, and the proceeds thereof to invest in further 
purchasee of any kind for the benefit of our said partnersbip, 
and to increase and extend tbe same, and to manage and dis- 
pose of tlie same, and to sell or exchange any portion thereof, 
if deemed most advantageous by bim for tbe benefit of our 
said partnership, as we could do if both were living, it being 
my préférence that land and slaves be preferrcd in purchas- 
ing, especially in regard to tbe proceeds of any sales of land 
or slaves by my said partner. 

"8. In regard to the division of said partnersbip property 
betv?een said Ballard and my estate, I direct the probate judge 
of Adams county, for the time being, under bis private seal, 
to nominate one judicious and disinterested person, who sball 
act witb such otber as may be appointed by and on bebalf of 
said Ballard, or bis estate, in making said division, and should 
they not agrée then the two to sélect a third man as umpire, 
and tbe conclusion thus arrived at, in either way, sball be final. 
In regard to tbe division herein provided for of my estate 
among my children and wif e, I direct my executor to make a 
like sélection of suitable persons to make the same. In regard 
to both of said divisions, I mean and intend by tbe above to 
include. the appraisement of the shares, as well as the aotual 
procesB of division by lot. 

"9. I appoint my friend Eice G. Ballard riiy executor, t?itb 
full power to carry into effect eacb and every clause of my 
will, and to manage and employ for the benefit of my estate 
ail my property, and the income thereof; to invest the same 
and the proceeds thereof, and to sell or exchange aniy part 
thereof, and to re-invest the same as he may deem most ad- 
vantageous to my said estate ; and such sales, purchases and 
investments lie may make publicly or privately, and with or 
■without any order of court, as he may prefer. He may settle, 
adjust, and compromise ail claims and demands against me or 
my estate, but not to pay any money demanded barred by the 
statute of limitations, unless be knows the same to be due and 
correct ; and to assist bim in the proper performance of hia 
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duties I request my friend Aléxander Montgomery to advise 
freely with him, with my family whenever called on, and in 
case of the death of said Ballard before the full exécution of 
the trusts herein I appoint him my executor, with like powers 
as are given to said Ballard, 

"10. I appoint my beloved wife guardian to my chiidren, 
and direct that she give no bond as such guardian; nor shall 
said Ballard, as execufor or surviving partner, nor said Mont- 
gomery, should he become my executor, be required to give 
any bond or security. 

"11. As I now hâve, and expect to hâve, property in several 
states, and bave made my will in a spirit of impartial justice 
and equal kindness to ail interested in my estate, I direct that 
if my wife or my chiidren, or either of them, refuse to abide 
by said will, then such one or more refusing shall hâve no 
part of my estate, except what is in the state of Louisiana, 
and such share in that estate as the law will give them alone, 
and the final division of my estate is to be made accordingly, 
and the provisions of my will carried out in ail respects. 

"12. Three years after my decease I give to my wife the 
Bum of $50,000, if she désire it, which is to be invested by my 
executor for her sole and separate estate forever, land and 
Bla.ve8 preferred, and thenceforth the aUowance of $2,000 
provided for her annually in the second clause of this will is 
to cease, and the amount herein given is to corne out of the 
income and profits of my estâtes, 

"13, By way of exception to the sixth clause of this will I 
give to my brothers Edward and Walter my lands on which 
they réside in Minnesota territory ; and to my brother E. S. 
Boyd I give my interest in the estate of my father belonging 
to me to assist him in purchasing the family mansion in 
Portland, Maine, now occupied by Mrs. Merrill; and to my 
sister, Mrs. Merrill, of said Portland, I give the sum of $250 

a year during her life, I direct my in Woodville, and 

my wild lands in Warren, Washington, Yazoo counties, to be 
sold and the proceeds re-invested. 

"14. As I hâve acted for several years as agent for my 
sisters Ann and Maria Wilkins in managing their aflfairs, it 
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is proper to state that àll their funds will be found in the 
hands of my merchants in New Orleane, invested in commer- 
cial paper, except what stands in their own names on the 
books of W. A. Britton & Co., in Natchez. The account in 
New Orléans, for convenience, is headed ' S. S. Boyd Agenoy.' 
Some further statements on this subject (if more is desired) 
will be found in my letters in my iron chest at my office, 
accompanying a previous will, addressed to P. B. Ernest, 
which I refer to, not to make it a part of my will, but simply 
for private référence and satisfaction. 

"16. For the information of my family I state that the 
partnership property referred to herein consists, in prœsenti, 
of the following plantations, inoluding the slaves and aU other 
things bélonging thereto, i.e., 'Magnolia,' 'Lipun,' 'Kamae,' 
'Elcho,' and 'Cut Post,' with some wild lands adjoining Kar- 
nae and a lot under the hill in Natchez. The state of the 
accounts of each of thèse places will appear by the books of 
our merchants in New Orléans, and hâve always been so kept 
as to show the payments made by each of us, and the débits. 
and crédits entered accordingly as between us, or each of us, 
and said places respectively, and no account between us indi- 
vidually in respect to any partnership matter ever having 
been kept or intended. For any matters not appearing on 
said books the private mémorandum books and papers of 
each other hâve always been and are to be taken as true. 
[SBAL.] "Sam. s. Boyd. 

"Executed and published under hand and seal this twenty- 
Bixth May, 1856." 

Codicil to the will of S. S. Boyd, deceased : 

"I, Samuel S. Boyd, of the city of Natchez, do make and 
publish this by way of a codicil or additional clause to my 
last will and testament, the same being whoUy written in my 
own handwriting : 

• "I appoint my friend Martin Davis my executor in place of 
E. C. Ballard, deceased, with same ppwer and authority in ail 
respects, both as to my will and the will of said Ballard; and 
I make the following altération of my said will : that is to say. 
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as soon as a division can be had of the partnersliip property, 
etc., of said Ballard and myself, and my debts and liabilities 
are paid, I direct my executor to hâve ail my estate, except 
the Arlington property, divided betweenmy wife and ehildren 
in equal parts, share and share alike. The Arlington prop- 
erty I direct to be left for the use of my said wife and such of 
our ehildren as she may choose to hâve with'her during her 
aatural life, and after that to be divided to and among my 
aaid ehildren like the rest of my estate as above; and if my 
wife, at any time, déclines to hold said Arlington property in 
the way herein directed, then it is to be divided as above 
Among my wife and ehildren, which can be effected by sale or 
as my executor may think best. In case of the death of said 
G. M. Davis before the final settlement of my estate, I appoint 
my friend Judge Alexander Montgomery my executor, with the 
same power and authority ; and I revoke so mucli of my said 
last will and testament as may be inconsistexit herewitb. I 
reqixest that my executor employ T. H. Thistle, as far as 
assistance may be necessary, in the same way I hâve employed 
him. 

"Written with my hand, executed and published this tenth 
September, A. D. 1862. 

"Witness my hand and seal» 

[SEAL.] "Sam.. S. Boyd." 

The will and codioil are drawn with care, and evidently the 
testator was a skilful draftsman, using unequivocal and plain 
terms to déclare his intention. In the codicil he makes no 
change in his bequests. The will specifically devised his 
estate, and with such devises he is satisfied ; but when and in 
what manner the estate devised to his wife and ehildren éhall 
be divided the testator, for some reason, détermines that a 
change should be made, and he altéra the will in that regard 
by the codicil. He revokes the will only wherever it may 
be inconsistent with the codicil in that respect. In no part 
of thiô codicil does he use the words "devise and bequeath," 
but studiously avoids any words which would, of themselves^ 
neceasarUy import & dé vise. The widow and ehildren take the 
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propei-ty, not by virtue of the codicil, but under the will, througli 
which title passes to them. 

The testator is presumed to hâve used words in their natural 
sensé, and when in ■ the codicil he anthorizes the exécuter to 
divide ail of bis estate, etc., it cannot be said that the words 
imported devise ail bis estate and authorized the executor to 
divide it, when by such construction a radical change would 
take place in the will, and bequests be revoked which were 
made by express terms. Thé intention of the testator is to be 
gathered from the will and codicil ; both must be construed 
together. The words "divide" and "devise" are both Used in 
the will — the former confined to an act to be done by the 
executor — and it would be a strained construction to say that 
in the codicil the testator intended by the use of the word 
"divide" to do more than authorize a change in the division of 
that portion of the estate already devised by the will to the 
widow and children. 

I see no ambiguity in the language of the codicil, and its 
terms are not inconsistent with the spécial devise of the Min- 
nesota land to the plaintiiïs. Having arrived ai this concln- 
Bion, it is unnecessary to oonsider the case any further. 

Judgment for plaintifs. 



The United States v. Comaeota. 

{District Court, 8. D. New York. Marcla 13, 1880.) 
Imports— WrrHDKAWAL From Warehousk— Duties on — liEuijniDA 

TION OF. 

8. L. Woodford, District Attomey, for plaintiff. 

Hartley é Coleman, for défendant. 

Choate, D. J. This case has been tried by the court upon a 
•waiver df the jury. The facts are agreed. 

The suit is to recover a balance ol duties on goods imported 
by the défendant. The goods were imported and entered for 
warehouse September 29, 1874. On the twenty-eighth of 

v.2,no.2— 10 
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October, 1874, the duties were liquidated at $658.25. On 
the twenty-seventh of April, 1875, the duties were reliquidated 
at $783.35. Meanwhile, the goods had been withdrawn from 
warehouse and the goods delivered to the défendant, and the 
duties paid upon the basis of the first liquidation — the last 
delivery and pajment of duty being on the ninth of Feb- 
ruary, 1876. 

There was no fraud in the importation, entry or with- 
drawal of the goods, and no protest by the importer. 

This action was commenced in June, 1876, to reoover the 
balance of $125.10, being the excess of the second liquida- 
tion over the amount of the duties paid. 

The entries which are made part of the agreed statement 
of facts show that the first liquidation was upon the basis of 
a duty of 25 per cent., and the second liquidation was on the 
basis of a duty of 40 per cent, upon that portion of the goods 
which actually remained in warehouse after the eighth day of 
February, 1875, although the défendant had, on the twenty- 
fifth of January, signed and presented to the coUector an entry 
for their withdrawal, under which they were delivered from 
warehouse and the duties paid on the ninth of February. 

The point sought to be raised by the défendant is whether, 
under the act of February 8, 1875, (18 St. 307,) which im- 
posed this inoreased duty on goods "in bonded warehouse" 
on the eighth day of February, thèse goods were, within the 
meaningof the law, "in bonded warehouse" on that day. The 
ground on which, as it is assumed by counsel, the duties were 
reliquidated at 40 per cent., was that they were, within the 
meaning of the act, still in warehouse, while the défendant 
contends that they had been withdrawn. It is, however, 
impossible to raise this question on this record. In the récent 
case of the United Statea v. Phelps it was held that the col- 
lector is authorized, notwithstanding the payment of duties 
upon a regular liquidation, and the delivery of the goods to 
the importer, to make a reliquidation, although the error 
sought to be eorrected by sueh reliquidation is an error or a 
supposed error of law ordy. The circuit court held that the 
act of March 8, 1875, (18 St. 469,) did not restriot the power 
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Bo to reliquidate to a case where the purpose of the reliqui- 
dation was to correct an error of fact. 

It is, however, insisted that because this action was com- 
menced more tban a year after the original entry of the goods 
it cannot be maintained. The- argument is that the twenty- 
first section of the act of June 22, 1874, which provides that 
the settlement and payment of duties conformably to that 
section shall, "after the expiration of one year from the time 
of entry," etc., "be final and conclusive," limits the United 
States to one year for the commencement of a suit. But I 
think it is clear that this section contains no limitation upon 
the time within which an action ean be brought on a re- 
liquidation of duties duly made by the collector within the year 
to which his authority to reliquidate extends, and that the 
reliquidation duly made détermines the right of the United 
States to the duty as reliquidated, unless the importer pro- 
tests and brings his action thereon in the mode provided by 
law. 

Whether, if there is no reliquidation, but an action is brought 
within the year for the larger duty, the United States could 
reeover, is another question, which it is unnecessarj to con- 
sider. 

The plaintiff is entitled to judgment. 



Teb United States v. Evans and others. 

{Circuit Court, W. D. Tennessee. March 29, 1880.) 

Becoonizancb — SciKE Facias — DBFENcaa!. — Where a recognizance was 
given for the appearance of a défendant to answer a " charge against 
him for passing counterfeit money," Iield, that the fact that the indict- 
ment was détective could not be asserted as a defence to scire fada*, 
upon such recognizance, after forfeiture. 

Same — Samh — SuFFiciENCT OF BoND. — In Tennessee every bond or re- 
cognizance that would hâve been good at common law will be regarded 
as suiBcient statutory bond in any proceeding where it may be ques- 
tioned. 
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Same— Execution of Bond— Pbestjmption as to Action of Clerk. 

A bail-bond présent in the record wasexecutedbefore a clerk, who wrote 
at tlie foot of it " signed, sealed and acknowledged, and approved by," 
signing his name thereto. It did not appear from the bond or otherwise 
tliat the , défendant was brought before the clerk for examination and 
bail as a magistrate. The court was in session that daj. Held, that it 
would be presumed to hâve been taken by the clerk under the immédi- 
ate direction of the court. 

Same — Power to Tare — Ci.EnKs. — Courts hâve inhérent power to take 
a recognizance. Clerks hâve such power onljr by virtue of statute. 

W. W. Murray, District Attorney, and John B. Clough, 
Assistant, for the United States. 

Emerson Etheridge and W. I. McFarland, for défendants. 

The case was submitted to the court upon the following 
agreed statement of facts : 

On June 19, 1876, E. L. D. Evans, the défendant, was 
twice indicted for passing counterfeit money. Nos. 1,313, 
1,314, On May 30 and 31, 1878, he was tried by jury in 
one case on a plea of not guilty, resulting in a mistrial. On 
May 31, 1878, after the jury were discharged and while the 
défendant was under bond for that (the May, 1878) term, 
and when no capais was outstanding for his arrest, nor any 
order for one entered, and when he was in court under said 
bond, the said défendant, with his counsel, in opeij court, 
(Judge Trigg presiding,) with his sureties, offered to enter 
into recognizances for his appearance at the following No. 
vember term, 1878, and was directed by the court to exécute 
the bond before the clerk of said court, who at that time had 
not been appomted one of the commissioners of said court in 
addition to his appointment as clerk. In pursuance of the 
verbal direction of the court, the bond was executed in the 
clerk's office adjoining the court room, in each case. On 
January 20, 1879, judgment nisi was taken on the bonds, and 
on the same day scire fadas issued. The return of the mar- 
shal shows service on W. E. Evans only, the other two not 
being found. We agrée to the above statement of facts, and 
agrée that judgment may be pronounced as though an alias 
writ had been isBued and returned non est inventus as to the 
défendant E. L. D. Evans. We also agrée that the défend- 
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ant William Tinder is deceased, and that H. B. Wilson has 
been appointed his administrator, and that judgment may 
be pronoimeed as though the record showed thèse facts, and 
a regular revivor had been had against said administrator, 
who was regularly in court by proper process. It ia also 
agreed that if a motion to quash the scirefacias could be sus- 
tained, or the scire facias be had on demurrer, or on plea 
of nul tiel record or motion in arrest, judgment may be 
rendered for the défendants; otherwise judgment to be ren- 
dered against E. L. D. Evans, W. E. Evans, and H. B. Wilson, 
administrator of William Tinder, for the sum of |5,000 and 
costs, in each case in favor of the United States — the whole 
record to be used and relied on in the argument. 

Hammond, D. J. This is a scirefacias upon a forfeited recog- 
nizance submitted upon the foregoing agreed statement of 
facts and the record of the prooeedings in the case. It is 
first insisted by the défendants that the indictment is bad 
in not charging the offence to hâve been committed on a 
particular date. The caption is "May Term, A. D, 1876," 
and the offence is alleged to hâve been committed "on the — 

day of , A. D., 1876." It is urged that for this 

defect, upon conviction, the judgment wouid be arrested. 
Whart. Cr. Law, § 264. It is denied for the plaintiff that 
this case falls within that rule, if, indeed, such defence can 
be made to the scire /acias, which is also denied. 

I express no opinion on the sufficiency of the indictment, 
for, eonceding it to be defective, and fatally so, it is, I think, 
no defence to this scire facias. In the first placé the bond 
did not bind the défendant to answer this indictment, but 
only a "charge against him for passing counterfeit money." 
He was bound to appear to answer the charge, whether upon 
this indictment or some other indictment, or information to 
be preferred against him. His appearance at court was the 
thing to be secured, and a furtùer condition was that he 
should continue in attendance until diseharged by the court. 
He eannot abscond, forfeit his bond, and on the scire faoi/ia 
try coUaterally the merits of the case upon the sufficiency of 
the indictment or other matter of defence. The défendant 
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and his sureties would, by such practice, be allowed to judge 
of the propriety and utility of his appearance, which cannot 
be pennitted. State v. Adanis, 3 Head. 259; State v. Rye, 
9 Yerg. 386; U. S. v. Reese, 4 Saw. 629; U. S. v. Stein, 13 
Blatchf. 127; State y.Stout, 6 Halst. 12é. 

The defence most relied on is that the clerk had no au^hor- 
ity to takethis bond, and, having no authority, the scirefacias 
must be quashed. It is argued that this scire facias must 
speak by the record, strictly pursue it, and show by it the 
validity of the bond; that it was taken by a compétent officer, 
and ail the jurisdictional facts to support his action; that by 
this record it appears that the clerk, as of his own authority, 
took this bail bond, because the minutes of the court do not 
show that he took it by order of the judge sitting either as 
an officer authorized to hold to bail, or as a court acting 
ûnder its gênerai powers in the premiaes ; and that inasmuoh 
as the clerk is not named in the Eevised Statutes, §§ 1014, 
1015, as an officer authorized to hold to bail, the bond is void. 
In support of this position many authorities are cited show- 
ing how strict the practice was that the scire facias must be 
based on a record showing ail the essential jurisdictional 
facts to support the validity of the proceedings and justify 
an award of exécution. State v. Edwards, 4 Humph. 226; 
State V. Austin, Id. 213; State v. Cherry, Id. 232; State v. 
Smith, 2 Me. 62; Bridge v. Ford, 4 Mass. 641; People r. 
Kane, 4 Denio, 630; State v. Edgarton, 7 Rep. 122, (Boston, 
1879;) Foster's Soi, Fa. 279. 

It is to be observed, however, that in Tennessee, since the 
above cases, thèse niceties of practice hâve been abandoned 
by législative direction. Act of 1852, c. 256, T. & S. Code, 
§ 5155. By this section "every bond or reeognizance deemed 
good and valid as a common-law bond shall be a good statu- 
tory bond, and no defence to any action, or scire facias, prose- 
cuted to enforce such bond or reeognizance, shall be availa- 
ble unless it would be a légal and valid defence to a suit at 
common lawupon the same." The fédéral courts are bound, 
in this matter of taking bail in criminal cases, by the state 
laws, by express command of the statutes. Eev. St. §^ 
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1014, 1015 and 716; U. S. v. Rundlett,2 Curt. 4144,; U. S. 
V. Horton, 2 Dill. 94, 97. This Tennessee act of the législa- 
ture bas been construed to be a new dispensation, designed 
to abolish tbose "dry technicalities," -whicb were said to bave 
operated as "a judicial pardon of offenders," and to bave 
put statutory bonds and recognizances upon an equal footing 
witb common-law bonds. State v. Quinby, 5 Sneed, 418. 

I tbink tbe effect of it is to make tbis voluntary obligation, 
however taken, filed in court, to secure tbe release of one of 
tbe obligors, binding, to ail intents and purposes, as if taken 
by a proper officer. I do not wish to be understood as bold- 
ing that one arrested, and under duress to find bail or stand 
committed by an officer having no autbority to bold to bail, 
can be lawfully bound to bail upon tbe judicial détermination 
of an unauthorized officer; but only that, by tbe opération of 
tbis statute, on the agreed facts in this case, this is a volun- 
tary bond, filed of record and accepted by tbe court having 
power to take it, and whicb binds thèse défendants as if it 
had been, in ail respects, a proper statutory bond or recog- 
nizance. 

By the influeace of the same principle, without any statute, 
it was held, in McLean v. State, 8 Heisk. 22, 235, that the 
approval of a tax coUector's bond by a tribunal whicb had 
no légal existence, and whose acts were void, did not release 
the sureties. It was a voluntary obligation, accepted by the 
state and acted on by ail parties, and they would not be heard 
to say it was taken by an im proper officer. 

Hère the court had power to take a bail-bond and release 
the défendant; and, while so lawfully in custody before a 
proper tribunal, be and bis sureties executed and filed this 
bond. It was accepted by the court, or otherwise he could 
not bave been discharged, and after such acceptance and dis- 
charge they will not be heard to say that it was not properly 
acknowledged and approved. Tbis statute was enacted for 
the very purpose of obviating such objections wben made in 
this class of cases. 

But, on the other ground, I am of opinion tbis defence 
must fail. It assumes that the clerk acted as a committing 
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magistrate in taking this bond. There ia notliing in the 
record to show this to bave been the case. There is no ré- 
cital in the bond or elsewhere that the défendant was brought 
before the clerk for examination and bail by him as a magis- 
trate authorized to hold to bail. He simply wrote at the 
foot of the bond "signed, sealed, and aoknowledged and ap- 
proved by me," signing his name as clerk of this court, and 
the bond is indorsed filed by him in the same manuer as ail 
other papers are indorsed when filed by -whomsoever pre- 
sented. The bond itself does not show that it was ordered 
or taken by any officer whatever, but is in the common form, 
and ample under the statute, T. & S. Code, 5153. 

I think the presumption of law is that he acted as clerk, 
there being nothing to show that he assumed to act as a com- 
mitting magistrate. The record shows the court was open 
that day ; that défendant was présent on trial in court ; that 
there was a mistrial, and the case continued. Prom ail this, 
and the présence of the bond in the record, it appears by the 
record that the bond was taken by the clerk under the im- 
médiate direction of the court itself. The proof dehors the 
record shows that he did so act in fact. Now it is true the 
act of February 26, 1853, (10 U. S. St. 163,) in terms, gave 
the clerks power to administer oaths, take acknowledgments, 
etc., and that this provision has not been carried into the 
Eevised Statutes. I doubt if that act would authorize a clerk 
to act as committing magistrate and hold to bail. Eecogni- 
zances cannot be taken by an officer out of court without a 
commission or statutory authority. Viner's Abridg., title 
"Eecog. A 13." But they could always be taken in courts by 
virtue of the inhérent power to do so. Id. and Bac. Abridg., 
title "Bail." And one of the clerks of the enrollment, or a 
deputy, is to attend the acknowledging, vacating, etc., of ail 
deeds and recognizances. Vin. Ab., title "Eecog. A, 15." 
A clerk has no statutory power to administer oaths, yet he or 
his deputy may do it. AU such acts are done by him in his 
ministerial capacity, presumably in the présence of the court, 
and by its express order. U. S. v. Nichols, 4 McLean, 23 ; U. 
S. V. Babcock, Id. 115, 
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I have no difficulty in holding, therefore, that, •withoat any 
statutory authority, the clerk may take the acknowledgment 
and justify the obligors to a bail-bond when required by the 
court to do Bo. 

Judgment for the plaintiff. 



In THE Matteb 01" Lazabus Lissbobobb. 

(District Court, 8. D. New York. , 1880.) 

lîANKUTiPTCT— Cross Demands fob Accommodation Paper Betwebn 

BAKKRtTPTS— ADJUSTMENT OF— WHAT PROVABLH. 

Shipman, D. J. This is a motion to confirm the report of 
George F. Betts, Esq., to whom référence was made by order, 
dated March 8, 1876, to ascertain the amount due from Holmes 
& Lissburger to Henry P. Hamill. Holmes & Lissburger filed 
exceptions to the report. 

In May, 18Y4, the firm of Holmes & Lissburger and Henry 
F. Hamill -were each large dealers of metals in the city of New 
York. Each was aware that the other was financially em- 
barrassed and needed assistance to raise money. In that 
month Hamill applied to Holmes & Lissburger for the loan of 
their paper, to his order, to the amount of $60,000 or $70,000, 
and as an inducement to this loan ofïered to loan them a lot 
of pig iron and railroad iron, with the right to hypothecate 
the same for their own benefit. Thèse loans were made. 
Holmes & Lissburger loaned Hamill $68,000 of their paper, 
the earliest note maturing September 19, 1874, and he loaned 
them about 2,000 tons of iron, to be returned, or to be re- 
turned in iron of equal amount and value. This iron they 
pledged to various parties as security for their indebtedness. 
ïhe notes were not given in payment for the iron, which was 
treated as a loan to the firm and was entered among their loan 
accounts. Hamill agreed to pay thèse notes as they matured, 
and thus the iron would be, in effect, a security against his 
default, for Plolmes & Lissburger would have the property in 
their control, with which they could secure themselves for the 
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payments which they might be compelled to make upon the 
notes. 

Subsequently about 2,000 more tons of iron were loaned 
by Hamill, more notes were loaned by Holmes & Lissburger, 
and exehange notes were also loaned between the parties, 
until on July 29, 1874, the firm had reeeived from Hamill, 
3,962 tons of iron, and his accommodation notes to the 
amount of $109,929.88. Tvsro of thèse notes, amounting to 
$11,877.11, "were not in existence at the time of the subsé- 
quent bankruptoy of the firm, and two more, amounting to 
$12,213, had been paid to the Shoe & Leather Bank, leaving 
$85,839.77 due, provable and proved against their estate by 
rarious holders for value. 

On July 29, 1874, Hamill had reeeived from Holmes & Liss- 
burger their accomodation notes for $167,039.97, of which h& 
subsequently returned $39,809.10. The residue, amounting 
to $127,230.89, he'had indorsed, and had used for his own 
benefit. Each party had agreed to pay tho notes of which 
they were respectively makers, except the $68,000 as afore- 
said. 

Hamill suspended payment July 28, 1874, and Holmes & 
Lissburger stopped payment on the next day. The firm im- 
mediately commenced endeavoring to compromise with their 
creditors, and it beeame necessary to bave an adjustment of 
accounts with Hamill. The iron had been hypothecated, and 
was being sold from time to time by the pledgees upon a fall- 
ing market. 

Up to this time no priée for the iron had been agreed upon, 
and the account was, consequently, in a very unsettled state. 
Lissburger had interviews with Hamill, and it was in sub- 
stance agreed, on or about August 25, 1874, that the loan 
should be treated as a purchase for $134,214, its cost to 
Hamill. It was also agreed that Holmes & Lissburger should, 
in addition to the $134,214, be charged with ail the notes and 
cash which they had reeeived from Hamill, and be credited 
with ail the notes which Hamill had reeeived and had not 
returned, or should not retum. 

The idea that Hamill was to pay the $68,000 notes does not 
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eeem to hâve been entertained at this time, but ail the notes 
were either then regarded or had been previously regarded as 
exchange notes. Hamill, on or about the same day, at the 
request of Lissburger, signed a composition agreement for his 
debt. Opposite to his signature the debt was entered at 
"about $134,000," in Lissburger's handwriting. This Com- 
position apparently fell through, and about January 9, 1875, 
a pétition in bankruptcy against the firm was filed by Liss- 
burger. Before adjudication, a composition of 15 per cent, 
•was agreed to by a sufficient amount of the creditors in num- 
ber and value. This composition has been paid to ail the 
creditors, except to Mr. Sinclair, the receiver of Hamill's 
estate, The estate is confessedly insolvent. From a notice, 
which was put in évidence, it seems that he was adjudged a 
bankrupt by the district court for the eastern district of Ar- 
kansas, about September, 1876. 

Mr. Holmes paid a composition of 15 per cent, upon 
$85,839.77 to the various holders of the Hamill paper in- 
dorsed by Holmes & Lissburger. He also paid the same 
composition upon $50,968 of the $68,000 notes first loaned 
by his firm to Hamill. $17,032 of thèse notes were not used. 

In addition to the purchase of the iron, Holmes & Liss- 
burger owed Hamill, at the time of their bankruptcy, $9,024 
for cash borrowed. The commissioner stales the account aa 
follows : 

Holmes & Lissburger, Dr. 

To amount of iron pnrchased, • $184,214 00 

To amount of cash borrowed, - - 9,024 00 



$143,238 00 
Cr. 
By payment of notes held by Shoe & Leather 

Bank, ... - $12,113 00 

By payment of 15 per cent, on other notes 

of Hamill, .... 12,871 34 



$24,984 34 
Balance due from Holmes & Lissburger to 

Hamill, ..... $118,253 66 
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The receiver takes no exception. I tliink that the commis- 
BÏoner made a clérical error of $100 in the amouut paid to 
the Shoe & Leather Bank, and there is a slight discrepancy 
between his figures and those furnished to me as correct, of 
the amount which was paid upon the composition. 

The receiver admitted, in his proof of debt, that Hamill 
promised to pay his own notes at maturity, and that the 
Holmes & Lissburger notes had been used by Hamill for his 
own benefit. The Citizens' Bank of Waterbury recovered 
judgment against Hamill upon some of their last meutioned 
notes, and upon the proceedings under their judguieut Mr. 
Sinclair was appointed receiver. The errors which are al- 
leged by Holmes & Lissburger are substantially as follows : 

1. An error of $68,000 in not deducting that sum from the 
amount charged to Holmes & Lissburger for the iron, for the 
amount of notes advanced by Holmes & Lissburger to Hamill, 
when they received the iron from him, which Hamill had dis- 
counted for his own use, receiving the proceeds thereof. 

2. An error of $50,000 in charging Holmes & Lissburger 
with the iron at $134,214, instead of at $84,724.71, its value 
at the time of the filing of the pétition to hâve Holmes & 
Lissburger adjudicated bankrupts. 

3. An error in allowing the crédit for the 15 per cent, paid 
on Hamill's notes to the amount of $85,808.93, since the pro- 
ceedings in bankruptcy were commenced, by way of compo- 
sition, as a réduction of the principal debt on which the com- 
position is computed, instead of allowing it as a payment of 
Bo much of the composition itself. 

The second error has been disposed of by the findings of 
fact. In regard to the first alleged error it is to be noticed 
that the notes for $68,000 were not given in paymeut for the 
iron. Like ail the other notes, they were accommodation 
notes loaned to Hamill. By the agreement which was en- 
tered into about August 25, 1874, if there ever had been an 
idea that thèse notes were to be set off against the iron, that 
idea was abandoned, and ail the notes were treated as ex- 
change notes. 

The third error involves a question of law. The rule 
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Beems to hâve become well established in England, that where 
two bankrupt parties hâve each given cross accommodation 
bills or notes to the other prior to their bankruptcy, which 
bills or notes hâve been indorsed, and are outstanding and 
unpaid at the time of the bankruptcy of such estate, and which 
hâve been proven against such estate by the holders, and a 
cash balance was also due from one estate to the other at the 
time of the bankruptcy, such cash balance only is provable, 
and that the outstanding bills or notes, or any dividends 
■which may be paid thereon, cannot be proved by one estate 
against the other, unless the creditors of one estate hâve been 
paid in fuU and such estate has a surplus. This doctrine waa» 
after argument, in which the hardships of the rule were 
fully set forth by counsel, declared in Ex parte Laforest, Mont. 
& Bligh, 363, to be the existing English doctrine. The judges 
based their décision upon Ex parte Walker, 4 Ves. 373, which 
case was substantially affirmed in Ex parte Earle, 5 Ves. 833, 
and in Ex parte Rawson, 1 Jacob, 274. The case of Ex parte 
Metcalf, 11 Ves. 40é, in which a différent principle is recog- 
nized or asserted by Lord Edon, does not seem to hâve shaken 
the opinion of the court in Exparte Laforest. 

In Ex parte Walker, Lord Loughborough places his décision 
upon the ground that if the estate of the accommodation 
maker should be permitted to prove against the other estate 
the dividend which had been paid by the estate of the maker, 
when the note had also been proved by the holder against 
both estâtes, the same debt, or a part thereof, would be proved 
twice, which would operate as a hardship upon the creditors 
of the estate then paying an additional dividend. In Exparte 
Rawson Lord Eldon says : "If so much of the account as con- 
Bists of bills, consists of bills that may be proved against both 
estâtes, how is it possible, till the creditors proving them are 
satisfied, that one estate can make any proof against the other 
with référence to thèse bills ? How can they be allowed to 
corne into compétition with their own creditors?" 

The theory of the rule is that the holder of each indorsed 
note, who présents it as a claim for its full amount against 
Buch estate, draws from such estate the full share of the 
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assets of eaeli concern to which the indebtedness represented 
by that note is entitled. If the indorser bas not paid the 
note he cannot présent it against the maker's estate, but the 
holder is entitled to the entire dividend. Neither can the 
indorser présent it indirectly by using the dividend which he 
bas paid upon it as a set-off to diminisb the assets of the 
maker's estate. No debt is to be proved twice. So, then, if 
each of the estâtes in this case were in bankruptcy, neither 
could présent its unpaid indorsementa or the dividends which 
had been paid thereon against the other, It is true that 
Hamill's estate is not in bankruptcy in New York, and it is 
not proved to be in bankruptcy in Arkansas, but the receiver 
had no right to présent against the bankrupt's estate the 
notes which Hamill had indorsed, because Hamill had paid 
nothing and was not the owner. If the receiver had paid 
simply a dividend on thèse notes to the holders, it would 
seem that the principle of the English rule would be appli- 
cable, and that the amount of the dividend could not be pre- 
sented against the bankrupt's estate, because the notes had 
been presented once and had drawn their full proportion of 
the assets of the estate. 

HamiU's claim, then, against the bankrupts' estate was the 
price of the iron and the cash loaned. The remaining question 
is, should the composition, being $12,871.34, which was paid 
upon the notes, amounting to $85,839.77, of which Hamill was 
maker, be deducted from the composition which is due to 
HamiU's estate, or should it be deducted, if deducted at ail, 
from the principal of the Hamill debt ? 

The theory of a composition is that the cash value of the 
bankrupts' estate is substantially divided among the creditora 
in proportion to their respective debts. The bankrupts owed 
to Hamill, and to the owners of the Hamill notes, debts of at 
least $171,679.54, and showed assets sufficient to pay 15 per 
cent, thereof , and had agreeed to pay that percentage. Upon 
the theory of Holmes & Lissburger this obligation is satisfied 
by the payment of 15 per cent, upon $85,839.77, and by 
pocketing the other 15 per cent., whereas, by the payment of 
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the dividend upon the Hamill notes, the indebtedness to 
Hamill's estate is reduced only $12,871.34. 

In this way Holmes & Lissburger pay Hamill's estate noth- 
ing for its debt of $85,839.71, and reeeive fuUpayment from 
his estate of the set-off of $12,871.3é. The question, how 
much do the bankrupts owe Hamill upon a settlement of 
aocounts, is lost sight of, and the erroneous assumption is 
made that the 15 per cent, is the entire debt of Holmes & 
Lissburger, and that it can, therefore, be set ofif against the 
entire debt of Hamill's estate. 

Again,' HamiU's estate is entitled to reeeive from Holmes & 
Lissburger its debt, less the amount paid for its benefit by the 
bankrupts. The theory of Holmes & Lissburger ignores the 
state of the account between the parties, and exalts the pay- 
ment of a composition into the paymeut of a debt, and 
compels Hamill's estate to reeeive nothing; not because the 
indorsers hâve paid ail the notes, and bave, therefore, a com- 
plète set-off, but because they hâve paid only 15 per cent, of 
the debt. Tî Hamill had paid 50 per cent, upon the $127,- 
230.89 forwhich Holmes & Lissburger wereprimarilyliable, 
would it be contended that the composition which they had 
paid upon the $85,839.77 should -be set off against the com- 
position which they were to pay upon this part of their indebt- 
edness to Hamill? In brief, the composition is to be paid 
upon the balance due to Hamill's estate, simply because 
Holmes & Lissburger owe that sum, and hâve no suprême 
right to reeeive their side of the account in fuU. 

I am aware of the able opinion In re Purcell, 18 N. B. E. 
447, and of the great respect which is due to a décision of 
Judge Choate, but I think that the strong equities in that 
case against an acceptance of the compositio;i perhaps led 
the court into the line of reasoning which he adopted. 

The exceptions are overruled. The motion to confirm the 
report is granted. 
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Beitton, Assignée, etc., ». Brewsxer and others. 
(District Court, 8. D. New York. April 28, 1880.) 

Feaud— Omission to Commotticatb Pacts.— Whether omission to com- 
municate a fact will be considered a fraud dépends on the circumstances 
of the particular case and the relations of the parties. 

Samb — IrrsupFiciENT Evidence. — Evidence upon the question of frauda- 
ient représentations considered and hdd insufHcient to prove fraud as 
alleged. 

Samb — Right to Keliep ok Other GEorwDS. — Where the fraud alleged 
in the bill as the sole ground of relief is not proven, a party Is not entitled 
to relief upon other grounds. 

In Equity. 

S. A. Bradley and T. M. Nortk, for complainant. 

J. K. Murray and J. E. Parsons, for défendants. 

Choate, D. j. This is a bill in equity, brought by the as- 
signée in bankruptcy of Théodore E. Baldwin and Edward W. 
Burr, who constituted the firm of Théodore E. Baldwin & Co., to 
recover moneys alleged to hâve been fraudulently diverted 
from the assets of that firm to pay the individual debts of 
Baldwin, and also to recover a carriage fraudulently trans- 
ferred by Baldwin to the défendant Brewster, and to enjoin the 
proof of certain notes held by the défendants against the firm 
or Baldwin individually. The défendants are James B. Brews- 
ter and a manufacturing corporation, " J. B. Brewster & Co.," 
of which the défendant Brewster is the président and princi- 
pal stockholder. 

The bill allèges that the firm of Théodore E. Baldwin & 
Co. was formed on the tenth day of August, 1870, and was 
adjudged bankrupt November 25, 1871, upon a creditor's 
pétition, filed November 6, 1871; that Burrhad no knowledge 
or expérience in the business, which was that of selling car- 
nages at No. 786 Broadway, New York; that from January 
1, 1860, to January 1, 1869, and again from March 1, 1869, 
to December 1, 1869, Baldwin and the défendant Brewster 
had been in partnership, carrying on a like business upon the 
same premises; that their business in 1869 had been largely 
unprofitable, their losses amounting to over $46,000; that 
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upon tlie settlement of tiieir copartnership business Baliiwin 
assumed ail the indebtedness of the business, amounting to 
$73,000, and besides that sum was found to be indebted to 
Brewster individually about $14,000, for which Brewster held 
bis notes; that a part of thèse notes were transferred to 
"J. B. Brewster & Co.," with Brewster's guaranty of their pay- 
ment ; that at the time of this settlement Baldwin was largely 
insolvent, which the défendants well knew, and that on ànd 
before August 10, 1870, Baldwin was, to the knowledge of 
défendants, contemplating the stoppage of business, and an 
assignment for the benefit of his creditors; that thereupon 
and in view of thèse facts the défendant Brewster, "fraudu- 
lently combining and confederating with said Baldwin, formed 
the fraudaient plan and design of inducing said Burr to make 
a copartnership agreement with said Baldwin, and to con- 
tribute to the capital stock of the firm so to be formed the 
sum of $50,000, upon the corrupt and fraudulent agreement 
with said Baldwin, and with the fraudulent design and inten- 
tion that said Baldwin would and should thereafter use said 
$50,000, and the funds, property and crédits of the firm so to 
be formed, in paying the said indebtedness due from Baldwin: 
to Brewster and 'J. B. Brewster & Co.,' and the said indebt- 
edness of Brewster & Baldwin assumed by Baldwin." 

It is then alieged thai in pursuance of said fraudulent com- 
bination and intention the défendant Brewster falsely and 
fraudulently represented to Burr that the business carried on 
by Brewster & Baldwin had been largely profitable, to the 
extent of over $100,000 a year; that Baldwin was the best 
man for the business in the city of New York, and that they 
could make $40,000 to $50,000 a year in the business; and 
that the défendant Brewster fraudulently advised and urged 
Burr to go into the partnership and to put in his $50,000, 
and conccaled from him the losses of the last year, and the 
fact that Baldwin was largely indebted and insolvent, and 
contemplating an .assignment ; that Burr, believing and trust- 
ing to thèse représentations, made the partnership a^greement, 
and contributed his capital, in ail $65,000, to the firm ; that 
in pursuance of the same fraudulent design and conspiracy, 

T.2,no.2— 11 
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and in violation of the terms of the partnership agreement, the 
défendant Brewster induced Baldwin to jpay to him and to " J. 
B. Brewster & Co." nearly ail of the debts so owing to them 
from Baldwin, ont of the funds of the firm and the moneya 
so contributed by Burr, and that by thèse fraudulent prac- 
tices, and this use of the assets of the firm, it was compelled 
to stop payment and go into bankruptcy ; that to cover up the 
real nature of thèse payments the défendants pretended to 
loan money to the firm on their notes, knowing that the pro- 
ceeds were to be used for the aforesaid fraudulent purpose. 

It is then averred that the défendants hâve made claims 
and filed proofs of debt for a large amount against the joint 
estate, upon certain notes and a check described purporting 
to be the obligations of the firm ; that ail of said notes and 
said check were given by Baldwin in pursuance of the said 
fraudulent design and intention, and that for one of thèse 
notes the défendant Brewster holds a carriage, which was the 
property of the firm, and was delivered by Baldwin to Brews- 
ter as security for Baldwin's individual indebtedness, in pur- 
suance of the aforesaid fraudulent design and intention ; that 
ail thèse acts and ail this application of the funds, property 
and crédits of the firm were without the knowledge or con- 
sent of Burr, and in fraud of bis rights and of the copartner. 
ehip creditors of the firm, and of the individual creditors of 
Burr, and of the complainant as assignée. 

The bill then prays for relief that thèse transactions be 
decreed to be in fraud of the firm and of Burr, and of the 
firm creditors, and of the individual creditors of Burr, and of 
the complainant as assignée ; that the défendants ref und the 
moneys so paid to them; that the delivery of the carriage be 
decreed to bave teen in fraud of the creditors of the firm, and 
that the complainant recover it or its value; and that they be 
enjoined from any prooeedings in bankruptcy or otherwise 
touching said notes, and for gênerai relief. 

From this récital of the allégations of the bill it will be 
seen that the whole basis of the suit is the fraudulent con- 
spiracy between Brewster and Baldwin — First, to inveigle Burr 
into a partnership with Baldwin ; and, second, that being ao- 
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complished, to divert the funds of the copartnership from 
their legitimate use, in carrying on its business and paying 
its debts, to the payment of the individual debt of Baldwin 
to Brewster. 

AU the alleged illégal and invalid acts complained of are 
charged to hâve been done in pursuance of , this fraudaient 
purpose and design, and the soie ground for relief against 
them in equity is this alleged fraud. The bill, therefore, very 
properly avers, and probably necessarily does so, that the 
diversion of the firm assets complained of was without the 
consent of Burr. The first question, therefore, to be deter- 
mined in the cause is whether the complainant has proved 
the fraud alleged. Upon a careful considération of the testi- 
mony and documentary proofs relied on by his counsel as 
establishing the existence of this fraudulent design and pur- 
pose on the part of the défendant Brewster, I think there is 
an entire failure to prove the fraud, either in its whole scope 
as alleged in the bill, or in any part. 

The alleged fraud of Brewster in getting Burr into the part- 
nership consista of three parts : 

First, statements of matters of facts averred to be false; 
second, concealment of facts, the knowledge of which would, if 
known, hâve prevented Burr from going into the partnership ; 
and, third, expressions of opinion as to the probable profits of the 
business of the proposed firm, known at the time to Brewster 
to be grosely extravagant and mieleading. As to the first 
they were not shown to be false. The proof , on the contrary, 
is that the business carried on by Brewster & Baldwin had 
been largely profitable, to the extent of over $100,000 in a 
single year ; that Baldwin was the best man in the city of New 
York, as a salesman, for carrying on the business; and that 
their place of business, Broadway, corner of Tenth street, was 
the best stand for the business in the city of New York. This 
is a more correct statement of the représentations made by 
Brewster to Burr than that contained in the bill, and they 
were true in every particular. 

The facts claimed to hâve been concealed were Baldwin's 
embarrassed financial condition, and the extent of the lossea 
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of the firm of Brewstei' & Baldwin while that firm clid tus- 
mess in 1869. Whether the omission to eommunicate a fact 
will be considered a fraud dépends largely on the circum- 
stances attending the particular case, and what diity, in 
respect to the matter in question, the part,y charged with 
improper concealment owes to the other party. Brewster 
undoubtedly had an interest in Baldwin's obtaining a partner 
with capital, and when the connection -with Burr was first 
proposed he certainly desired, and had reason to désire, its 
consummation. He knew, also, that in the interviews be- 
tween himself and Burr that possible partnership was in 
contemplation, and that the interviewa, or one of tbem, were 
specially arranged for the purpose of considering this subject. 

Assuming, however, that the circumstances were such as 
called for the communication on his part of any thing known 
to him which might influence Burr, and which he had any rea- 
son to believe Burr was ignorant of or would désire to know — 
and this, I think, is as strongly as the complainant's case 
at this point can be put — there is still no proof of fraudulent 
concealment. Brewster knew that Baldwin and Burr were 
intimate friends and constantly together; that for several 
months Burr had been aiding Baldwin financially; that he 
had obtained from him the preceding April a pledge of a 
large part of his stock of carriages as security for his loans of 
some $35,000. He had good reason to believe, and did be- 
lieve, that Burr knew that Baldwin was, and had for several 
months been, in financial straits ; that he f ound it difficult to 
meet his current maturing obligations in his business. 

The fact that the business had been poor, and carried on at 
a loss for the last year, was not concealed from Burr. On 
the contrary, it was matter of discussion between the parties. 
In the settlement of their partnership affairs Baldwin & 
Brewster agreed upon a certain sum, about $46,000, which 
was treated as the amount of the losses in the business, for 
the purpose of such settlement. It was not strictly and 
exclusively losses in business. It included allowances for 
d spreeiation in what had been spent on the premises leased 
by the firm and other matters. The account had been made 
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up very favorably for Baldwin, particularly in this item of 
losses, of which Brewster bore two-thirds. In view of thèse 
facts, and of Burr's intimacy and close business relations with 
Baldwin, known as it was to Brewster, 1 think there was 
clearly no fraud in not communicating to Burr the détails as 
to the losses of the firm, and as to Baldwin's financial 
troubles, as he made no spécial inquiries about them. 

In respect to the alleged exaggerated estimâtes of future 
profits given by Brewster, it is very difficult to prove fraud in 
such a matter, since this was the expression of an opinion 
only, and known to Burr to be so. It was not, however, shown 
that Brewster did no't honestly entertain the opinion that he 
expressed. The complainant has put in évidence, and relies 
upon, the private letters of Brewster to Baldwin. It is claimed 
on the part of the défendants that in some respects thèse let- 
ters do not represent the real sentiments, feelings and opin- 
ions which on their face they appear to express ; that they 
were written for a purpose, which required and accounts for 
great exaggeration of the financial difficulties referred to in 
them. But the complainant insists that they must be taken 
as truthful expressions of the thoughts and opinions of the 
writer. Taking them at his own estimate of their proper 
construction they abundantly show that Brewster really en- 
tertained the most sanguine expectations, fully up to those 
expressed to Burr, of the probable success of a firm in which 
Baldwin's great abilities as a salesman should be aided by an 
amount of capital such as Burr proposed to put into the con- 
cern. There was, therefore, no proof of the alleged fraud in 
inducing Burr to go into the partnership. 

It was also shown clearly by Burr's own testimony that 
the représentations of Brewster, whatever they were, were 
not the operative inducements by which he was led to take 
this step ; that he had made up his mind not to go in, but 
was induced to change his purpose by the report and advice 
of his own book-keeper, whom he specially directed to make 
a thorough examination of Baldwin's books. The complain- 
ant's case is equally unfounded as to the other part of this 
supposed conspiracy and fraud. So far is it from being 
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proved that the use of the copartnership assets " to pay 
Brewster's debt was without the knowledge or consent of 
Burr, that the contrary expressly appears by the testimony 
of Burr himself, who was complainant's witness. 

Brewster's interest in having Burr join Baldwin, and fur- 
nish capital enough to do a successful business, was that 
Baldwin might be able to pay off his debt to him. This was 
perfectly well understood by ail parties, and one of the in- 
ducements held out to Burr to come in was that if he did 
Brewster would give up $20,000 of his debt against Baldwin, 
upon the balance of it being promptly paid. Baldwin was 
to tum into the concern ail his business assets, which were 
very valuable. 

Under the circumstances, which it is nnneeessary to détail 
more at large, it would be absurdly improbable that there 
should be any other expectation or understanding between the 
parties than that after the formation of the firm Baldwin 
should go on and reduce Brewster's debt down to the limit of 
$20,000 by using the funds of the firm. Burr himself, who 
is alleged to hâve been defrauded by this having been done, 
testiiied that he expected Brewster to be paid ont of the pro- 
ceeds of the sales of the stock of goods which by the forma- 
tion of the copartnership was to become its property. He 
says, indeed, that as between himself and Baldwin he under- 
stood such payments were to be charged to Baldwin, and not 
to the firm. In other words, while he admits that he under- 
stood that Baldwin was to be allowed to use the firm's funds 
to pay Brewster, the firm did not assume as its own Bald- 
win's debt to Brewster. This qualification is of no impor- 
tance. It simply affects a settlement of copartnership ac- 
counts between Baldwin and Burr. So far as Brewster's 
rightfal or wrongful receipt of the money goes Burr's testi- 
mony distinctly négatives the rJleged fraud of Brewster upon 
him or his firm in the receipt of thèse moneys. 

It is, however, urged that by the copartnership articles the 
debt to Brewster was not assumed, and the copartners were 
expressly prohibited from using the firm's funds to pay the 
debts of the individual partners. The suggestion bas no 
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force, The articles constituted an agreement between Bald- 
■win and Burr alone. Brewster was no party to them, and, as 
is proved, did not know what they contained. The question 
hère is of the agreement between Brewster on the one hand 
and Baldwin & Burr on the other, and of a fraud practiced 
by Brewster on Burr. If it was the understanding between 
Brewster on the one part and Baldwin & Burr on the other 
that the finn funds, after the formation of the partnership, 
should be used in a particular way, no agreement between 
Baldwin and Burr, to which Brewster is not a consenting 
party, can possibly affect Brewster's right, as against them 
both, to hâve the funds so used. Still less can such a secret 
agreement between them be adduced as proof that such use 
availed of by Brewster is a fraud upon either of them. 

The complainant having failed to prove the fraud is enti- 
tled to no relief in this suit. The complainant claims that 
the debt due to Brewster was reduced below $20,000, and that 
therefore such of the notes now held by the défendants as rep- 
resent a part of that original debt should be delivered up to 
be cancelled. The défendants insist, with better reason, I 
think, that the debt never was so reduced; that new loans 
were made from time to time to pay the notes representing 
this debt, and that within the true spirit and meaning of the 
agreement the debt has always exceeded $20,000. It is un- 
necessary, however, to détermine this question. If the com- 
plainant is right the proper mode of raising the question is 
by proceedings under the bankrupt law for re-examining the 
proofs of debt. He can hâve no relief in this suit, becausa 
the fraud alleged as the sole ground of relief is not proven. 

So, as to the earriage, if Baldwin exceeded his authority 
as a copartner in pledging it, and the pledge was without 
Burr's knowledge or consent, or for any other reason Brews- 
ter's claim to it is invalid, the remedy of the assignée is 
obvious enough. The only claim made in equity in this suit 
to recover it or its value is the same alleged fraud. Nor can 
the bill be sustained on the ground that the funds were 
diverted from an insolvent firm, to the knowledge of the de- 
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fendants, to pay a partner's individual debt, and, therefore, 
operated as a fraud on the creditors of the iîrm. Such seems 
not to be the scope of the bill. But, without regard to this 
question, it was not proved that at the time of the payments 
made the firm was known to the défendants to be or was in 
such a situation financially that such use of the flrm's funds 
was a fraud upon its creditors. Moreover, the payments, 
such as they were, having been made in pursuance of an 
agreement between Brewster and both partners, before the 
formation of the firm, to remit a part of his debt against 
Baldwin, the considération of the payments to be so made 
out ont of the firm assets, I do not see how either the firm or 
its creditors can claim that the payments were merely volun- 
tary, or without considération. The considération enured 
indirectly to the benèfit of the firm, inasmuch as the remission 
of part of his indebtedness would enhance the crédit and finan- 
cial ability of one of the partners. It is, therefore, unnecessary 
to consider the légal questions raised and discussed, touching 
a suit for the purpose of recovering firm assets fraudulently 
diverted as against its creditors alone. 

I hâve attributed no weight to the évidence offered by the 
défendants tending to show that the complainant has been 
actuated by motives of personal animosity in bringing and 
carrying on this suit. His motives would be immaterial if be 
had proved a case against the défendants. 

Bill dismissed, with costs. 
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Anibal, Assignée, etc., v. Heacook. 
{District Court, Jf. D. New York. , 1880.) 

Absignee — Recovert op Property Transfebred in Fraud op Bank- 
BtrPT Law.— To entitle an assignée inbankruptcy to successfully attack 
a préférence given to a creditor, as being in fraud of the bankrupt law^ 
he must bring himself entirely within the statutory provisions. 

Pkefebking Oreditobs. — There is nothing essentially immoral or dis- 
bonest in preferring one creditor to another, or in concealing the fact. 

Same — CoHCEALMENT OF PREFERENCE. — Whileit is thc doctrine in equity 
that statutes of limitations, cannot be invoked to carry out a fraud, still 
such principle has no application to a case under the bankrupt law where 
a creditor, having secured a préférence, keeps the same concealed from 
other creditora. 

Wallace, J. The demurrer to the bill of complaint must 
be sustained. 

Although one aspect of the bill is designed to présent a 
cause of action for a fraudaient transfer, the facts do not 
-warrant the légal conclusions averred. The transaction dis- 
closed is not fraudulent as to creditors generally, but one by 
which certain creditors were induced to part with their prop- 
erty by deceit, and for which they can maintain their several 
actions. If the assignée can recover at ail it must be upon 
the theory that the défendant received a préférence as a cred- 
itor of the bankrupt. The action cannot be sustained upon 
this theory, because the préférence was received more than 
two months before the pétition was filed against the debtor 
upon which he was adjudieated a bankrupt. The averments 
in the bill to the effect that the debtor fraudulently concealed 
the fact that a preferential transfer had been made to the 
défendant do not help the complainant. Assuming that the 
bill shows that the debtor fraudulently concealed the trans- 
actions from his creditors, and that the creditors filed their 
pétition in bankruptcy against the debtor as soon as the fraud 
was discovered, nevertheless the admission that the transfer 
was actually made more than two months before the filihg of 
the pétition is fatal to the assignee's right to recover. 
■ The rigbt of an assignée in bankruptcy to recover prbpèrty 
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or its value, which has been transferred by the bankrupt in 
fraud of tbe provisions of the bankrupt aet, is purely a stat- 
utory one, By section 5128 of the Eevised Statutes of the 
United States, as amended in 187é, in its application to in- 
voluntary bankruptcy, it is provided that the transfer shall 
be void, and the assignée may recover the property or its pro- 
ceeds, when the person who has been declared a bankrupt 
being insolvent, or in contemplation of insolvency, within two 
months before the filing of the pétition against him, with a 
view to give a préférence to any créditer, makes any transfer 
of any part of his property to a person who received the 
transfer having reasonable cause to believe such debtor to be 
insolvent, etc. It is as indispensable to the right of the 
assignée to recover that the transfer be one made within the 
two months, as that it be one made by a person who was 
insolvent or in contemplation of insolvency. He has no 
cause of action unless he brings himself within the conditions 
précèdent to its existence. 

It is not within the province of a court of law or equity to 
enlarge or change a statutory cause of action; the court can 
only interprot and enforce; and I should deem the question 
presented so plain as not to require f urther comment, were it 
not that Judge Dillon, in the Exchange National Bank of Co- 
lumhus y.Harris, 14 N. B. E. 510, has decided the same ques- 
tion adversely to the views which I entertam. In that case 
the leamed judge justly remarks that it shocks the moral 
sensé to permit a fraudulent purchaser purposely to coneeal 
his fraud from the world, and then insist that it is too late 
to pursue him; and he is of opinion that the cases in which 
courts of equity hâve refused to apply the bar of the statute 
of limitations, when the fraud has been perpetrated and con- 
cealed by the party who seeks to avail himself of the lapse of 
time, are analogous and controlling, and his conclusion is that 
a créditer who has received a préférence, and concealed it, 
cannot insist that it was not received within the statutory 
time. 

The reasons thus given and the conclusion reached would 
be more aatisfactoxy if the act of a creditor in obtaining a 
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préférence over other creditors were a fraudaient act. Such 
an act is not fraudulent. Neîther is there any légal fraud in 
concealing the f act that a préférence bas been obtained. Ex- 
cept for the intervention of the bankrupt act, the légal and the 
moral right of a créditer to obtain payment of his juat debt 
and keep silent about it, although the debtor be insolvent, is 
unquestionable. The bankrupt act déclares préférences and 
purchases to be invalid if consummated under certain speoi- 
fied conditions, and when thus consummated they are a fraud 
upon the act and a wrong in légal contem;^lation. Unless 
consummated within thèse conditions the bankrupt act does 
not attempt to deal with them. No better présentation of 
this view of the subject can be found than was made by the 
same learnedjudge in Bean v. Brookmore, i N. B. E. 196; S. 
G. 1 Dnion Eep. 34. After stating that there is nothing es- 
seutially immoral or dishonest in the preferring of onecreditor 
over another, and that it was not forbidden by any law in this 
country previous to the bankrupt act, but that it was designed 
by that act to frame a System of law one feature of which 
should secure an equal distribution of an insolvent's property 
among his creditors and yet protect creditors whose liens 
ought to be respected, he says : "In this dilemma, eongress 
said we cannot prescribe any rule by which a préférence 
would be held to be morally right or wrong, and it would be 
fatal to the administration of the law of distribution to per- 
mit such a question to be raised. We will, therefore, adopt a 
conventional rule to détermine the validity of thèse préfér- 
ences. In ail cases where an insolvent pays or seeures a 
créditer to the exclusion of others, and that creditor is aware 
that i\ is so when he received it, he shall run the risk of the 
debtor's continuance in business for four months. If the law 
which requires equal distribution is not called into action for 
four months, the transaction, being otherwise honest, shall 
stand; but if that law is invoked within four months the 
transaction shall not stand, but the money or property re- 
ceived by the party shall become a part of the common fund 
for distribution." 

The same considérations apply to that section of the bank- 
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rupt act which déclares sales and transfers invalid made to 
defeat the opération of the act within a specifled period before 
bankniptcy proeeedings are commenced. 

If this is a correct exposition of the spirit and effect of 
those sections of the act under which the assignee's cause of 
action arises, the question when a case is presented is simpîy 
whether the transaction in controversy is one which contra- 
venes the conventional rules thus adopted. One of thèse 
rules is that the préférence shall be one which was received 
within a designated time before proeeedings in bankruptcy 
were commenced. To hold that if the préférence is concealed 
the time when it was obtained dates from the discovery of 
the préférence, would, in effect, abrogate one of thèse conven- 
tional rules and sabstitute a diiïerent rule. 

There is no analogy between a case arising under the sec- 
tions of the bankrupt act referred to, and those where parties 
hâve been denied the right to invoke the statute of limitations 
as a defence in actions of fraud, until the discovery of the 
fraud. Statutes of limitations, like the statute of frauds, 
are défensive statutes. Instead of creating a cause of action, 
as is done by the bankrupt act, they operate upon ex,isting 
causes of action, and impose restrictions upon their enforce- 
ment intended to prevent fraud, 

It is the settled doctrine in equity, and now frequently rec- 
ognized at law, that such statutes cannot be invoked by a 
party who has concealed his fraud for the purpose of making 
his fraud successful. Barly in the history of this doctrine 
courts of equity planted it, upon the ground that the conceal- 
ment of the fraud gave rise to an equity binding upon the 
conscience of the party of which equity would take cogni- 
zance. The better ground, however, seems to be that rule of 
interprétation of statutes which requires them to be so con- 
etrued as to best secure the end in view; and this is the 
only ground open to a court of law. Speaking of the stat- 
utes of limitations, Judge Story says, in Sherwood v. Sutton, 6 
Mason, 14r3: "It ought not, then, to be so construed as to 
become an instrument to encourage fraud, if it admits of any 
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other reasonable interprétation ; and cases of fraud, therefore, 
form an implied exception, to be acted upon by courts of law 
and equity according to the nature of their respective juris- 
dictions. Such, it seems to me, is the reason upon wMch the 
exception is built." 

This principle of interpretatioii has no application to a 
statute which is designed to formulate a System of artifieial 
rules to effect a satisfactory distribution of the estâtes of 
insolvent debtors. It cannot apply unless Congress intended 
by the bankrupt act to treat a creditor, -who has obtained a 
préférence and concealed the fact, as one who has committed 
and concealed a fraud, and that Congress did not so intend 
is very clearly shown by Judge Dillon in Bean v. Brookmire. 

The bill in this case does not show that the creditor took 
any affirmative action to conceal the fact that he had obtained 
a préférence, and in this respect the case is not so favorable 
to the complainant as that presented in the Exchange National 
Bank of Colambus v. Harris. Upon the rule, however, which 
obtaius when a party seeks to défend his fraud by the statute 
of limitations, it is held that it need not appear that the 
concealment was efïected by any affirmative action of the 
défendant, and I hâve considered the case as though the bill 
alleged a concealment by the défendant, The considération, 
however, that the application of this rule would placé a cred- 
itor who has received a préférence and mérely kept silent 
about it in the position of a party who bas committed anà 
concealed a fraud, fumishes another argument against any 
8uch interprétation of the bankrupt àct as is contended for. 

The demurrer is Bustained. 
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Adams, Assignée, etc., v. Mbrchants' National Bank of 
Indianapolis. 

(Circuit Oovrt, D. Indiana. April, 1880.) 

Wa-rbhotisb Recbipts— Indiana Statutb. — The provisions of the act 
of March 9, 1875, (1 Davis, 1876, p. 927, Ind.) making warehouse re- 
celpts negotiable, and an indorsement of such receipts a transfer of 
the property, helà not applicable to a transaction where a private 
warehouseman took ont a permit for his warehouse, in class B, and 
then Issued receipts for his own property stored therein. 

Plbdge — Warehousi; Receipts. — As againgt creditors, possession, act- 
ual or constructive, is essential to the validity of a pledge. Wliere a 
private warehouseman issued receipta for his own property, in his own 
warehouse, and deliverod them as secunty for his indebtedness, Tiéld, 
that the person to whom they were so delivered acquired no title to the 
property described therein as against other creditors; and, in bankruptcy 
proceedings, was not entitled to any préférence. 

Bankrtiptcy — Assignée. — An assignée in bankruptcy represents ail the 
creditors, and as such may contest transfers binding upon tjie bankrupt. 

Samb — Pbefbrhed Ceeditor — Unlawful Oontbact. — The fact that a 
bankrupt received money or property upon an unlawful contra'ct, under 
which a créditer seeks a préférence, which property went to iacrease 
the estate, will not render such contract valid. 

Pétition in review of order of the district court. 

McMaster é Boice and Judah é Caldwell, for assignée. 

R. 0. Hawkim and Dailey é PickeriU, for défendants. 

Dbummond, C. J. In the fall of 1877, Van Camp & Son were 
engaged in business at Indianapolis, in buying and selling 
apples and other produce, and in the manufacture and putting 
up of méats, fruits, etc. They had a storehouse at Indian- 
apolis, where they kept articles which they wished to hold 
for better priées. At that time they applied to the bank for 
a loan of $2,000. The bank agreed to make the loan upon 
the exécution of a note by the bankrupts, with certain sure- 
ties, and on the condition that they would couvert their 
storehouse into a public warehouse of class "B, " by taking 
out a permit therefor under the statute, and would place the 
800 barrels of apples, for the purchase of which they made the 
loan, in the warehouse, issuing warehouse receipts therefor 
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to a certain person, by name, the son of one of the firm, to be 
by him indorsed, and left with the bank as collatéral security. 
This arrangement was carried out, the note executed, "with 
sureties, the apples purchased and placed in the •warehouse, 
for which a permit was taken out, the store being made a 
warehouse of class "B," and the receipts issued and indorsed 
to the bank, as provided in the agreement. The son, to whom 
the receipts were given, had no interest in the pfoperty, and 
had no business connection with the firm in any way. Dur- 
ing the time that thèse transactions occurred the bankrupts 
kept their gênerai account with the bank, and deposited and 
drew out money as they received or needed the same ; and 
the note, discounted by the bank, was placed as a crédit to 
their gênerai account. 

In January, 1878, Van Camp & Son were adjudged bank- 
rupts by the district court for this district, and the apples, 
covered by the receipts referred to, together with the other 
property, came into the hands of the assignée, and were sold 
by the order of the district court, the proceeds being permit- 
ted to remain in the hands of the assignée, subject to the 
same rights which existed against the property itself. Upon 
application by the bank to the district court, requesting that 
a lien might be declared in its favor on the fund arising from 
the sale of the apples, the assignée was ordered to pay the 
amount of the note out of the fund in his hands, on the 
ground that the bank had an absolute lien upon the property 
for which it held the warehouse receipts. That order the 
assignée asks to hâve reviewed. by this court, and the ques- 
tion before the court is whether the bank had a priority of 
lien over the gênerai creditors, as the district court adjudged. 

There is nothing in the statement of the case to indicâte 
that the bankrupts used their warehouse, as a warehouse 
under the statute, in any other way than for the purpose 
specially intended by the bank. It does not appear that tha 
property of any other person than that of the bankrupts was 
stored in the warehouse. The case, then, was one where the 
bankrupts having purchased and taken possesssion of prop- 
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erty stored it in their warehouse, for which a permit had been 
obtained, as class "B," and issued receipts for the same, and 
transferred them, through a third person to whom they were 
issued, to the bank as collatéral security for the loan made. 

By the actof Mareh 9, 1875, (1 Davis, 1876, p. 927,) public 
warehouses are divided into two classes, "A" and "B." Any 
person or incorporation may keep a public warehouse by 
obtaining a permit from the auditor of the county in which 
the warehouse is situated. The warehouse shall continue 
subject to the provisions of the law until the owners shall 
file a notice in the auditor's office, renouncing the character 
of public warehousemen. 

Class "A" embraces warehouses in which grain is stored in 
bulk, and that of différent owners mixed together. Class "B" 
embraces warehouses where property o/ any kind is stored for 
a considération. 

Most of the sections following the tirst and second, to which 
référence bas been particularly made above, refer to the stor- 
ing of grain in warehouses of class "A." The fourteenth 
section of the act déclares that receipts for property stored in 
any class of warehouses shall be negotiable and transférable 
by the indorsement of the warehouse receipts which are to be 
given for the property stored, and the indorsement of the 
party to whom the receipt is given shall constitute a valid 
transfer of the property. The indorsement is to be deemed a 
warranty that the indorsee bas a good title and lawful author- 
ity to sell the property named in the receipt. 

AU warehouse receipts for property stored in warehouses 
of class "B" are to distinetly state on their face the brand or dis- 
tinguishing mark of the property. 

The fourth section of the act provides specifically for the 
issue of a receipt for property stored in warehouses of class 
"A." There seems to be no such provision in relation to 
property stored in warehouses of class "B ; " but the fourteenth 
section of the act speaks of warehouse receipts for property 
stored in any class of public warehouses, and includes, of 
course, elass "B" as well as "A." , , ^ 
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There îs nothing to show that the money advanced by the 
bank to the bankrupts wae specifically appropriated in the 
purchaseof the apples eovered by the receipts; but theyseem 
to hâve been paid for as other purchases were, by checks on 
the bank, drawn on the gênerai account of the bankrupts. 
Indépendant of the fact that there is no évidence to show any 
other receipt issued by the bankrupts, as warehousemen. for 
property deposited in their warehouse, and of the fact 
claimed, that thèse were receipts, given by them, of their 
own property in the warehouse, substantially to themselves, 
(the son of one of the bankrupts being merely a nominal 
party, in whose name the receipts were issued, and who 
indorsed them to the bank,) the receipts can hardly be con- 
sidered as valid under the statute. They are as follows : 
"Eeceived of Cortland Van Camp, subject to his order, and 
deliverable on retum of this receipt, 150 bairrels of apples, 
for storage in fruit house." Signed by the bankrupts, and 
indorsed by Cortland Van Camp. The other receipts are 
similar. 

Now, the statute of the state in relation to warehouses of 
clasB "B," provides for property stored therein "for a considér- 
ation," which can hardly be said to be true of the property 
in this case, as it belonged to the bankrupts themselves, by 
whom the receipts were issued. And the law also déclares 
that ail warehouse receipts for property stored in warehouses 
of clasB "B" should distinctly state on their face the brand or 
distinguishing mark of the property, which thèse receipts did 
not state, and so were not within the terms of the statute. I 
think, therefore, under ail the circumstances oE the case, they 
cannot be considered to corne within the meaning of the spé- 
cial statute in relation to warehouses of class "B." Indeed, 
that is hardly claimed by counsel; and so the case must 
turn upon ihe gênerai law upon the subject. 

If this had been a sale of the property to the bank, and 
thèse ^receipts had been given upon the sale, there would, pér- 
haps, not be so much difificulty about the case. Biit that is 
not clainiedby the bank, and it is clear' from the facts that 

v.2,no.2— 12 
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there was no sale, unless the circumstances attending the 
transaction amounted to a sale. In nearly ail the cases which 
hâve been cited in support of the decree herein the court 
found that there was a sale of the property. For instance, in 
Gibson t. Stevens, 8 Howard, 384, the case proceeds through- 
out upon the assumption that the party through whom the 
plaintiff claimed the property had purchased it of the ware- 
housemen, who issued the receipts therefor. It was the case, 
therefore, of a sale of property for which receipts were given, 
and in conséquence of which the vendors became bailees of 
the purchasers, and so the title of the property was in the 
purehasers or in their assignées by virtue of the indorsement 
of the warehouse receipts. 

The case of Gibson v. ChiUicothe Bank, 11 Ohio St. 311, 
was in many respects like this, and there would seem, from a 
statement of the évidence, to he strong grounds for the claim 
that it was a case of mère security, although the contract 
under which the advances were made and the receipts given 
in that case are not set forth ; but the court found that the 
receipts were not merely given as security, but that the 
money was advanced upon an agreement that the title of the 
property was passed when the receipts were given ; and that 
it was to be held for the payment of the advances made. 

In Yenni v. McNamee, 45 N. Y. 614, the court referred to 
the différence between the case of a sale of property for 
which a receipt was given, and one where it was a mère se- 
curity, distinguishing the case from that of Gibson v. Stevens, 
and holding that as the property was held merely as a secur- 
ity, and there was not an absolute sale, it came within the 
principle of a mortgage of chattels, and, the law of the state 
not being complied with, it was invalid as against other 
creditors. 

In the case of Shepardson v. Green, 21 Wis. 539, the owners 
of coal gave a warehouse receipt to the plaintiff for a certain 
quantity of coal then in their possession. They treated the 
coal as their own, and sold portions of it to their customers, 
appropriating the proceeds to their own use, and af terwards 
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a third pcrson purchased ail the coal which the parties who 
had given the warehouse receipts then had in their posses- 
Bion. Tiie court found against the warehouse receipts in 
that case, and the judgment was affirmed by the suprême 
court on the ground the receipt was given as a security only, 
and in the nature of a chattel mortgage. There seems to hâve 
been a misapprehension by the counsel on both sides in this 
case as to the efifect of the décision of the court in that case. 

The question arose in a différent form in the case of Shep- 
ardson v. Cary, 29 Wis. 3i, where the court intimâtes (although 
it was clearly not necessary to the décision of that case, as 
they held that the former judgment was a bar to the latter) 
that a warehouse receipt given by a warehouseman trans- 
ferred the property, . and the implication is that if it had 
appeared in the former case that tbe parties who gave the 
receipt were regular warehousemen, that the décision would 
bave been différent in Shepardson v. Green. In Shepardson v. 
Cary this language is used by the court, in referring to Gibson 
y. Stevens and Gibson v. Chillicothe Bank, and to Rice v. Gut- 
1er, 17 Wis. 351: "Such relation and the conséquent rights 
and obligations of the parties are held by the décisions just 
referred to, even where the- sale is made as collatéral security for 
the payment of a debt due from the warehouseman, not to be 
affected by the statute regulating the filing of mortgages of 
Personal property, nor by the act concerning warehouse 
receipts and bills of lading/' which language can hardly be 
said to be justified, as we hâve already seen, either by the 
case of Gibson v. Stevens, oi by the case of Gibson v. The 
Chillicothe Bank; and Rice v. Cutler was, like the others, one 
of salé, and not of mère security. 

There may be some question, perhaps, whether the parties, 
having relied upon a title under the statute of this state in 
relation to wàrehouses, can change their ground and rely 
upon the efficacy, at common law,.of the receipts which were 
given ; but, waiving that question, there not having been any 
aetual sale of the apples in this case, in order to render tbe 
contract valid as to ereditors there must hâve been a pledge 
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or a mortgage of the property. As already stated, the bank 
has not proceeded upon the assumption that there was a sale 
of the property, but only that it had a lien for the money 
loaned. There was no pledge of the property, beoause the 
possession was not with the pledgee. Possession, actual or 
constructive, is in gênerai indispensable to the validity of a 
pledge as against creditors. Neither was there any valid 
mortgage of the property, because there was no possession ia 
- the mortgagee, nor was there, in f act, any written mortgage. 
If the receipts, and the circumstances connected with them, 
constituted a mortgage, then it was not recorded, as required 
by the statute of Indiana, Under the facts, I cannot regard 
this as anything more than a security given by the bankrupts 
to the bank for the loan that was made. It therefore was in 
the nature of a chattel mortgage, and, for the reasons al- 
ready stated, as sueh it was invalid under the statute. IJn- 
doubtedly this was a valid contract as between the parties, 
and it is claimed it was therefore valid as against the cred- 
itors of the bankrupts, because the assignée, it is insisted, 
«an be in no better position than the bankrupts themselves, 
he simply being the représentative of the bankrupts, and 
standing as they stood in relation to their rights and equities. 
But that I do not understand to be the true rule in cases of 
this kind. The assignée represents ail the creditors of the 
bankrupts. He occupies as sueh a différent position from 
that of the bankrupts themselves. This has always been the 
rule established in this circuit, and I think is the better rule. 
The reasons for it bave been given In re Gurney, 7 Biss. 414. 
They are also stated by Mr. Justice Strong in Miller v. Jones, 
15 B. Eeg. 150. The same rule is also laid down in the case 
of Allen V. Massey, 17 Wall. 351. If it once be admitted that 
the contract which is the subject of eontroversy is fraudulent 
as to creditors, then, by the express provision of the bankrupt 
law, it is compétent for the assignée to attack it, and to cause 
it to be abrogated for the beneflt of creditors. I think that 
the assignée has the right of a judgment créditer, where the 
mortgage or the pledge is invalid in conséquence of wanting 
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any élément requisite under the law or under the statute. 
This is the rule laid down In re Gurney, and also in Miller y. 
Jones. In the latter case, while admitting there are décisions 
to the contrary, Stroug, J., says : "The adjudication of bank- 
ruptcy is équivalent to the recovery of a judgment and a 
levy." It seems to me that any other rule than this would be 
fatal to the rights of creditors, and would render the bank- 
rupt law in one partioular almost entirely inoperative. 

It is also claimed, on the part of the bank, that the bank- 
rupts received a considérable fund at the time this contract 
■was made which went to increase their estate, and, therefore, 
it not being a security given for an antécédent indebtedness, 
but for money actually received at the time, it ought to be 
held valid. Undoubtedly there are distinctions between a case 
where an effort is made to secure or pay a précèdent debt, 
and that where money or property is received at the time hy 
the bankrupt as a part of the contract which isthe subject of 
investigation; but that circumstance alone cannot render a 
contract valid as against creditors which otherwise is unlaw- 
ful, because that would enable one créditer to obtain a pri- 
ority of payment over anotber; and to hold the contract valid 
in this case wonld give the bank a préférence over the gênerai 
creditors of the bankrupt, which ought not to be allowed unless 
the contract is in ail respects valid. This principle is recog- 
nized, and the law as to pledges and the rights of an assignée 
in bankruptoy as the représentative of the creditors stated, in 
Casey v. Cavaro, 6 Otto, 467. 

The resuit is that the decree of the district court must be 
reversed, and the bank stand as a common instead of a pre- 
ferred creditor.of the bankrupt's estate. 
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MoTER and anotîier ». Adams, Assignée of Stoner & Moyer. 

Stoneb and another v. Adams, Assignée of Stoner & Moyer. 

[Circuit Court, D. Indiana. April, 1880.) 

HrrsBAKi) aîtdWiph — Fraudulent Conveyance to ATifb. — Awifecan- 
not allow the husband to use and appropriate her property as liis owa 
for years, and incorporate a part of his own means into it, and then, upon 
a conveyance of the whole from her husband, make valid claim to it as 
against his creditors. 

Mr. Winter, for appellants. 

Mr. Harris, for appellee. 

Dbummond, C. J. Tlie case of Moyer et al. v. Adams was a 
bill filed in the district court by the assignée of Stoner & 
Moyer to set aside eonveyances made on the twenty-fourth 
of November, 1877, by Moyer to Stephen C. Shank, and by 
Shank to the wife of Moyer, on the ground they were fraudu- 
lent as against creditors. Stoner & Moyer were adjudicated 
bankrupts ontheir own pétition on May 18, 1878. 

It does not clearly appear, by the évidence submitted to 
the court in this case, at what time Moyer became the owner 
of the property covered by the conveyance. The inference is 
that it was not later than 1869. Moyer bought the land with 
his own money and property. He had sold some real estate 
belonging to him many.years before the bankruptcy, when he 
was comparatively frae from debts, and made a présent to his 
wife ont of the proceeds of the sale of the sum of $500, and 
she took possession of the money and retained it, as she says, 
about a year. Then Moyer wanted it, and she gave it to 
him for the purpose of being used in the construction of the 
house placed on the property, and in which they lived ; this 
must hâve been as early as 1869. When she gave her hus- 
band the money no note or other évidence of the debt was 
executed to her. There was no agreement about paying any 
interest. AVhen needing the money, he asked for it to use 
in building, and she voluntarily gave it to him for that pur- 
pose. He says that the deed was made to her to secure her 
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ihe $500 ; that she had insisted upon it before that time, but 
that he had neglected to hâve the deed executed. Shank 
was made use of simply as the channel through which the 
property was conveyed to the wife by the husband. The 
house cost between $1,200 and $1,500. The husband says 
that -when he got the money from the wife he was to pay it 
back to her. Moyer always paid the taxes on the property 
and the insurance, and seems to hâve treated it as his own 
prior to the conveyance made to his wife. The language used 
by Moyer is as foUows : "When I got it (the money) from her 
I was to pay her back; there was no time set; I just said I 
"would pay her back ; no note was given or anything put in 
"writing about it ; I never put down in any book that I owed 
her $500." The property in controversy was worth $2,500 
to $3,000. 

The case of Stoner et al. v. Adams, was also a bill filed in 
the district court by the assignée of Stoner & Moyer to set 
aside a conveyance made November 6, 1877. The facts that 
give rise to the controversy in this case are thèse : 

Stoner and his wife were married in January 1859, and 
the wife, about 1868, received from her father's estate the 
sum of $600. With this money the lot in controversy was 
purchased, and the deed taken in the name of the husband, 
July 14, 1868. Stoner built a house on the lot about three 
years after it was purchased, for which he paid $1,500 of his 
own money. This property, when the deed was made to her, 
was worth about $2,500 or $3,000. He had always paid 
the taxes on the property, and he resided in the house as his 
own. He had instructed a real estate agent to offer the 
house for sale at one time, in conséquence of which he be- 
ioame liable to him for a commission, which he did not pay, 
and for which he was sued, and a judgment obtained against 
Mm, which he subsequently paid. No writings passed be- 
iween the husband and wife in relation to the $600 with 
which the lot had been purchased. No note was ever given 
fcy the husband for the amount, and no agreement was made 
to pay any interest. It is said by both that the intention 
-was that the property should be conveyed to the wifç at the 
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time of the purchase, which, however, was never done until 
November 6, 1877, as already stated. The wife says that 
when the deed was made to her she paid him f :^0 in money 
that she had made herself since her marriage. A mortgage 
had beén made on the hopse and lot for $1,000, whioh had 
beenborrowed by the husband for the purpose of building the 
house. They both executed the mortgage. She says for 
years she had insisted that the property shonld be placed in 
her own name before it was done, but that he had put it off 
from time to time. She says, also, she did not Icnow, at the 
time, that the deed was made to him, although, of course, 
she must hâve ascertained the fact shortly afterwards. The 
husband had never paid her the $600, or any interest on it. 

Thèse two cases were argued as one, and, as they relate to 
the property of two partners engaged together in trade, who 
became bankrupts, and, as the faets are somewhat similar, 
and the same principles are involved in each case, they will 
be considered together. 

Several cases hâve been citedbythe appellant's counsel in 
support of the deeds inade to the wife, but they do not seem 
to go to the fuU extent necessary in thèse cases. In Parton v. 
Yates, 41 Ind. 456, the suprême court of this state sustained 
a deed made by the husband to the wife, where the property 
had been conveyed to the husband, and the whole considéra- 
tion paid theref or belonged to the wife ; but the court, in that 
case, laid stress on the fact that no money or property of the 
husband had become united with the real estate which was 
the subject of controversy. It is true, there being a balance 
due as part of the purchase money, the husband had given a 
note for it, and he and his wife had executed a mortgage on 
the premises to secure its payment, but it was entirely un- 
paid, which the court considered an important fact in the 
case. Summers v. Hoover, 42 Ind. 153, was a case where the 
real estate was( conveyed to the husband, but the considéra- 
tion proceeded solely from the wife, and the deed was made 
to thé husband without the wife's consent, and the court inti- 
mated, in such a case, the deed to the wife would be vrlid; 
but it Was clearly; à.s in the other case, on the ground Ihat 
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neither money nor property of the husband had entered into 
the land which was the subject of controversy. In bûth thèse 
cases the property was conveyed to the wife by the husband 
through a trustée. Thèse are the only cases cited from the 
suprême court of Indiana which bear any analogy to the case 
now before the court. In Catherwood-v. Watson, 65 Ind. 576, 
ïhs snpreaie court merely deoided that, where a tract of land 
was purchased by the wife with her money, and a deed was 
taken in her husband's name, there was no resulting trust in 
favor of the wife as against a judgment and exécution creditor 
who levied on the land, and had no notice of the wife's inter- 
est in the land. In Glidewell v. Spaugh, 26 Ind. 319, the court 
decided, where a conveyance of real estate was made to one 
person, and the considération therefor proceeded from an- 
other, that no trust arose under the statute unless there waa 
an agreement without fraud to hold the title for the use of 
the person paying the purchase money. 

The district court, in each of the cases now under consid- 
ération, sustained the bill, and held that the eonveyances 
respectively made to the wife were fraudulent as against the 
creditors of the bankrupts. From that décision an appeal 
was taken in each case by the wife, and by her husband. I 
think the décision of the district court was right in each case. 
The deeds were made to the wife in the fall of 1877, ai a 
time when there can be no reasonable doubt that the firm of 
Stoner & Moyer was insolvent, as well as each member of the 
firm. Neither can there be any doubt that thèse eonvey- 
ances were respectively made for the purpose of preventing 
the property from coming into the hands of the creditors of 
Stoner & Moyer, and ao were fraudulent in contemplation of 
law, unless the fact that some money of the wife entered into 
the property changed the principle. The suprême court of 
this state has sustained eonveyances made to the wife where 
the whole considération was paid by her, where no money or 
property of the husband became an intégral part of the estate 
conveyed, and where the deed had been taken in the name 
of the husband ; but this is as far as the suprême court has 
gone. It may be questionable, I think, where the wife haa 
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permitted the real estate to remain for a long time in the 
name of her husband — bas permitted him to exercise appar- 
ently the sole control over it, and treat it as his own, -with 
ail the indicia of ownership, for a séries of years, thus hold- 
ing himself eut to the world as the owner of the property, and 
trading and doing business upon the faith of such ownership — 
■whether we ought, on principle, to sustain a conveyance to the 
■wife nnder such circumstances ; but, however this may be as 
an abstract principle, if thèse cases were within the rule 
established by the suprême court, it would be the duty of this 
court to foUow it as one of property in the state. But thèse 
, cases now before the court are différent from those cited in 
this: that in each there was a large share of the value of 
the property, the subject of controversy hère, which had been 
contributed by the husband. In the one case he had pur- 
chased the property with his own means, and had merely 
made a gift to his wife many years before the conveyance 
was made to her; in the other she had advanced the purchaee 
money out of her own estate, but he had contributed a large 
share to the value of the property; and in both cases the hus- 
band had exercised apparent ownership over the property for 
many years, traded on it and used it as his own, so far as we 
know, without any action on thé part of the wife in hostility 
thereto. To allow the wife, under such circumstances as 
thèse, to retain the property, or even any part of it, as against 
creditors, would, it seems to me, be inéquitable. 

It is true that the law discriminâtes between the property 
of the husband and that of the wife, and allows the wife pro- 
tection in her individual property; but we know how fréquent 
it is for them, although there may be separate property in 
the wife, to consider it as common, and how often the wife 
allows the husband to treat her property as his own. A 
court of equity would go very far, even in such a case, to pro- 
tect a wife in her individual rights; but it is hardly permissi- 
ble for her to allow her husband for a séries of years to treat 
the property as his own, and to incorporate a part of his own 
means in it, and then claim the whole of it as against the 
creditors of the husband. It is possible that, where the ques- 
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tion came before a court of equity immediately after the fact, 
that it might feel inclined to separate that portion of the 
value of the property which belonged to the wife, and give 
her the benefit of it in some of the modes within the province 
of a court of equity; but where so much time has elapsed 
without action on the part of the wife, and the husband has 
been permitted for so long to treat property as his own, it 
would seem to be inéquitable, as well aâi impracticable, to 
eever the interest of the wife from that of the husband. 

For thèse reasons the decree of the district court in each 
case is affirmed, with costs. 



Crâne and others, Assignées, etc., v. Penny and another. 

(District Court, 8. D. New York. April 27, 1880.) 

JUDGMENT — Lien of — Dormant Execution. — Under the laws of New 
York the lien of a judgment, except as against bona fide purchasers for 
value and subséquent judgment creditors, attaches to the goods and 
chattels of the debtor from the time the exécution is issued to the 
BherifE to be executed, though no levy is made, and such lien does 
not beoome dormant merely by virtue of instructions to the sherilï to 
delay his levy. 

Assignée in Bankhupïct— ïakeb Sobject to All Liens.— An assignée 
in bankruptoy takes the property subject to ail existing liens, and can- 
not avail himself of a claim that an exécution was dormant at the 
time of the assignment, if the bankrupt could not. 

JUDSMBNT Bï DEPAULT — MOTION TO VacATB — BUBMISSION TO JdeISDIC- 

TiON. — An application by a défendant in an action against whom a 
judgment by default has been entered, for a vacation of the same, and for 
other relief, and procuring a stay of proceedinga until the hearing and 
détermination of such motion, is such a submission to tlie jurisdiction 
of the court as will cure ail defects of jurisdiction to the peraon of 
such défendant. 

Fkadd — Waivbr of Kight to Relief. — Oomplainant's assigner in bank- 
ruptoy hdd to hâve waived its right to relief on the ground of fraud 
before its adjudication in bankruptcy. 

Im-eoal Préférence — Bukden of Proof — Ckbditor's Knowledge. — 
The burden of showing thàt a créditer of a bankrupt has acquired an 
illégal préférence is upon the assignée seeking to avail himself of that 
fact. He, must show, by a fait prépondérance of proof, that the debtor 
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was insolvcnt, or in contemplation of insolvonny, that tlie security was 
désignée! to give a préférence, and that tlie créditer had reasonable 
cause to believe the insolvency, and itnew the security was desigued as 
a préférence. 

Samb — Insufficient Evidence to Charge Crkditok.— Evidence in this 
case considered, and hdd insufflcient to charge a créditer, who liad ob- 
tained a préférence for her claim, with reasonabic cause to believe that 
the debtor was insolvent at the time. 

ÏCXECnTION — LrBN — LeVT AFTER BaNKEDPTCT PROCEEDOrGS ARE COM- 

MENCBD. — Wherethe lienof an exécution attached before the lilingof a 
pétition in banliruptcy, the fact that the levy was not uiade until after- 
wards is immaterial. 

Brownell de Lathrop, for complainants. 

M. E. Smvyer, for défendants. 

Choate, D. J. ïhis is a suit in equity brought by the 
assignées in bankrnptcy of the Hudson Eiver Manufacturing 
Company, a corporation organized under the laws of New 
York, to avoid and annul certain judgments, exécutions and 
levies under the same. The grounds on which it is claimed 
in the bill that they should be avoided are — First, that they 
were an illégal préférence under the bankrupt law; second, 
that they were the means of effecting a fraudulent assignment 
of the property of the bankrupt under the bankrupt law; 
third, that they were the resuit of a fraudulent conapiracy 
between the défendant Emma C. Penny, the exécution cred- 
itor, and her husband, William G. Penny, who was also the 
secretary and treasurer of the corporation, to defraud the Com- 
pany; fourth, that under the laws of New York the exécu- 
tions were dormant at the time of the levies, and, therefore, 
that the levies were void; and, Jîftk, that the judgments were 
opened before the commencement of the bankruptcy proceed- 
ings, and were not, at that time, judgments which could sup- 
port the exécutions and levies. The défendant Hutton was 
the sheriff of Eockland county, by whom the levies under the 
exécutions were made. 

The three judgments in question were recovered by the 
défendant Emma C. Penny, in the marine court of the city 
of New York, on the twenty-third day of July, 1877, upon 
alleged notes of the corporatiop — one dated May 1, 1875, for 
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$2,000, payable one day after date; one dated July 1, 1875, 
for $1,000, payable one day after date; and one dated May 
1, 1876, for |2,000, payable one day after date. The sum- 
mons in each action was dated July 9, 1877, and was served 
on William G. Penny, the secretary and treasurer of the cor- 
poration, at the city of New York, on the tenth day of July, 
1877. The complaints were verified July 21, 1877, and the 
judgments were entered by default. On the twenty-fifth day 
of July, 1877, the judgments were docketed in the office of 
the clerk of Eockland county, and on the same day exécutions 
were issued to the sheriff of that county, with instructions to 
levy. On the twenty-sixth of July the attorney for the judg- 
ment créditer instrueted the sheriff not to levy till he re- 
ceived further instructions. Levies were not made, as to part 
of the property, till August 28th, and as to the residue till 
August Slst; the attorney having given instructions to levy 
on the fourteenth of August, which were countermanded on 
the eighteenth of August, and not renewed tUl the twenty- 
seventh of August. The adjudication in bankruptcy was on 
the tenth of September, 1877, upon the pétition of creditors, 
which appears, by the officiai certificate of the clerk, to hâve 
been filed on the thirtieth of August, but which the défend- 
ants claim was not in fact or in law filed till after the sec- 
ond levy was made, on the thirty-first of August. This dif- 
férence, as to what is to be considered the proper date of 
filing, is unimportant, for reasons hereafter stated. 

The claim that the exécutions became dormant by reason 
of the instructions given to the sheriff not to levy, and that, 
therefore, the levies are to be considered void as against the 
assignées in bankruptcy of the judgment debtor, is clearly not 
well founded. By the statutes of New York the goods and 
chattels of the judgment debtor are bound by the exécution 
from the time it is issued to the sheriff to be exeduted, 
although no levy is made, except as against bona fide pur- 
chasers for value and subséquent judgment creditors. This 
lien of the exécutions is a lien which is preserved by the bank- 
rupt law, if it is existing at the time of the filing of the péti- 
tion. In re Hall, 18 N. B. E. 1 j In re Stockwell, Id. 14é. 
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An assignée in bankruptcy takes the property subject to ex- 
isting liens. He is not a purehaser for value, but a volun- 
teer. He cannot, therefore, avail himself of the objection that 
the exécution is dormant, since the bankrupt himself could 
not do so; nor did the subséquent instructions to the sheriiï, 
not to levy, impair or affect the lien created by the delivery of 
the exécution to the aheriff, if that is to be upheld as a valid 
lien. Ferguson v. Lee, 17 Wend. 260 ; In re Week, 4 N, B. 
E. 364. Nor is there any basis for the suggestion that prior 
to the bankruptcy the judgments had been vacated, and that 
the exécutions and levies must fail on that account. 

The only ground for this is that on the twenty-seventh of Au- 
gust, 1877, the judgment debtor applied to the marine court by 
motion, upon afBdavit, to be allowed to come in and interpose 
a defence in said actions, and forother relief. Upon this ap- 
plication the court granted an order to show cause, with a stay 
of proceedings under the exécutions until the hearing and 
détermination of the motion. This stay was modified, how- 
ever, so as to allow a levy to be made, and the first levy cer- 
tainly was made before the commencement of the proceed- 
ings in bankruptcy. The motion did not come to a hearing 
till after the bankruptcy. It resulted in the granting of the 
motion for leave to come in and défend, leaving the judg- 
ments, exécutions and levies to stand as secarity. Answers 
were served under the leave so given, which were afterwards 
struck out as sham and frivolous. There was clearly nothing 
in this proceeding which affected or impaired the lien of the 
exécutions, if that was otherwise valid. 

The further point made by the complainants, that the 
judgments and exécutions must be set aside as fraudulent in 
fact against the bankrupt and its assignée, cannot be sus- 
tained. It is unnecessary to consider the question raised by 
the défendants, whether this court would bave jurisdiction to 
decree the nullity of the judgments and exécutions for this 
cause, as it is very plain that whatever cause of action of 
this nature, if any, the corporation had, it waived its right to 
this relief before the bankruptcy, and its assignées are bound 
by that waiver. The bill, indeed, puts in issue the existence 
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of any indebtedness from the company to Mrs. Penny ; but 
the proofs on this point do not admit of any doubt as to the 
fact that in the years 1875 and 1876 she loaned to the cor- 
poration, in three several sums, $5,000, the proceeds of the 
sale of her house in Brooklyn. Deposits in the company's 
bank account, substantially correspoûding in time and amount 
with the alleged loans and entries in the books of the corpo- 
ration, corroborate her testimony to the fact. Slight dis- 
crepancies between the checks received from the purchaser 
and the amounts testified to by her as received, and between 
the actual snms received by her and her affidavit as to the 
amounts received, are not such différences as ought to bë 
considered as impeaching her truthfulness. Such mistakes 
are of fréquent occurrence, even vyith the most truthful 
persons. 

It is insisted, however, that the loan stood merely as an 
open account for money borrowed; that no notes of the com- 
pany were given for the loans at the times they vrere made ; 
that shortly hefore the three suits were commenced a plan 
was formed between Mr. Penny, who was seeretary and 
treasurer of the company, and his wife, to obtain for her an 
unlawful préférence over the other creditors; and in pur- 
êuance of this plan, andto facilitate it, he, as treasurer, issued 
to her the notes sued on, dating them back to the times of 
the several loans, and making them respectively of the 
amounts not exceeding $2,000 each, so that they might be 
within the jurisdiction of the marine court of the city of New 
York, in whieh court judgment can be obtained in case of 
default in six days after service of the summons; that in 
further pursuance of this fraudulent scheme it was arranged 
that service of the summonses should be made on Mr. Penny, 
and that the fact of service should be concealed from the 
other officers of the company, and so that default should be 
taken secretly and in fraud of the company ; that this plan 
was carried out and the judgments were so obtained by default, 
and the exécutions were issued without any knowledge on the 
part of the stockholders, creditors or officers of the company, 
flxoept Mr. Penny. If ail this were proved the company 
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would, doubtlesB, be entitled to some relief on aecount of the 
mode of serving the summonses, and the concealment of the 
proceedings. 

The giving of the notes alone could hardly be considered 
any fraud. It is proved that the treasurer had full authority 
to manage the financial afifairs of the company and to give 
notes in its name. It would seem to be no fraud upon the 
eompany for him to give its notes for loans justly due, for 
which he might bave given notes at the time the loans were 
made. But bis accepting service of summons in his wife's 
suits, with intent to bave judgment taken by default, and the 
property of the company seized on exécution to satisfy the 
judgment, even for a justly due obligation of the company, 
appears to be inconsistent with the relation of trust in which 
he stood to the company. It was a proceeding for his wife's 
interest, and therefore for his own, which might seriously 
embarrass the company, and if the faot of the pendency of 
the suit were communicated to the other officers of the com- 
pany some arrangement might be made with the créditer 
suing much more advantageous for the company. On this 
ground, probably, the court in which the judgments were 
obtained would, without hésitation, bave set aside the service 
of the summonses as irregular and a fraud upon the défend- 
ant, if application had been promptly made for such relief 
upon discovery by its other officers of the fraud. Perhaps, 
also, the corporation could bave disowned entirely the act of 
its treastirer, and in collatéral proceedings the, judgments might 
possibly bave been held whoUy void for want of jurisdiction 
in the court over the person of the défendant, the service of 
the summons being treated as wholly void. It is unnecessary, 
however, to détermine that question, but such at ail events 
would, as it seems to me, bave been the utmost benefit which 
the corporation could claim from the irregularity. The defect 
in the judgment was at most a nullity, resulting from want of 
jurisdiction of the person. 

How, then, was the fraud, assuming it to be fully proved, 
met by the company ? The fact that Mrs. Penny had recovered 
judgment on her claim was known to ail the officers within a 
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few days after judgment was entered. It is true, they did 
not know that there were three judgments, and may hâve 
supposed there was but one. This, however, is immaterial. 
They knew the principal fact that the claim was in judgment, 
and if they did not know the détails it was because they did 
not choose to inquire. On the first of August the trustées 
passed a resolution, reciting that she had recovered judg- 
ment, and was designing to enforce payment, and authoriz- 
ing the président to exécute a chattel mortgage in satisfaction 
of it. It is claimed that this resolution was obtained by 
fraudulent practices on the part of Mr. and Mrs. Penny, in 
pursuance of their design to seeure her an illégal préférence. 
But on the twenty-seventh of August, after ail attempts to 
negotiate a settlement between the parties had terminated, 
and before the bankruptcy, the corporation applied to the 
court for leave to corne in, hâve the defaults opened, and to 
défend the action, or for such other relief as the court might 
grant. I think it is impossible to contend that this did not 
cure and waive any defeet in . the service of the summons, 
except so far as that court might, upon this application, make 
the irregularity the ground of vacating the judgments, and 
setting aside absolutely, if it saw fit to do so, the service of 
the summons. It was clearly a submission to the jurisdic- 
tion of the court — a consent to receive such measure of rép- 
aration of the wrong done as the law, acting through that 
court, would award them. From the form of the papers used 
on the application, and the order to show cause obtained, it 
is, I think, more properly to be regarded as a motion to open 
the default, and to be let in to answer; in itself waiving, even 
in that court, ail questions of jurisdiction. It seems to hâve 
been so understood at t,he time. But as an application for 
gênerai relief it may be considered also as a motion insisting 
on the extrême view of the nullity of the service of the sum- 
monses, and the absolute vacation of the judgments; but the 
prayer was in the the alternative, and, in any view of it, it 
was a submission to the jurisdiction, for the purpose of hav- 
ing the judgment of that court on the relief to which they 
'*'T.2,no.2— 18 
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were entitled, including that based on the want of juriadio- 
tion. 

I think this proceeding clearly estops the corporation from 
taking the ground that the judgments are an absolute nuUity 
in any collatéral proceeding. The application could not hâve 
been withdrawn without leave of the court so as to reinstate 
the défendant in the position it was in, with respect to the 
judgment, before the application was made. It was not with- 
drawn before the bankruptcy. It was afterwards proceeded 
with to the knowledge and with the apparent concurrence of 
the assignées, and resulted in the validity of the judgments 
being established by the décision of the court. It is not nec- 
essary, however, to impute any particular efiBcacy to what was 
done after the pétition in bankruptcy was filed. The corpo- 
ration was already bound by its élection of remédies. If the 
judgments might hâve been treated as absolutely void, by 
reason of the fraud, for want of jurisdiction, it had a right 
to elect between treating them so and going into the court in 
which they were rendered as a party défendant therein, and 
submitting itself to its jurisdiction, and obtaining such relief 
as it was entitled to there. It chose the latter course, and 
its assignée is bound by its élection. 

Tbus far it bas been assumed that the fraud is proved. 
I am not satisfied, however, that the notes were given to Mrs. 
Penny, as claimed, shortly before the suits were brought, and 
for the purpose of enabling her to bring'the actions in the 
marine court. The notes themselves bave nothing on their 
face to indieate that they were made long after their date. 
They are written upon blanks in use by the company at the time 
of their dates respectively, and not in use at the time the 
suits were brought. Mrs. Penny's testimony is positive that 
they were given at or about their dates. It is a point on 
which ehe eannot be mistaken. I hâve examined with care 
the testimony of this witness and of the other witnesses, 
and while there are certainly some inconsistenoies in her 
statements, and on some points she is seriously contradicted, 
I hâve not been able to reaoh the conclusion, to which the 
argument of the learned counsel for the complainants ear- 
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neBtly led, that she is entirely unworthy of belief. The only 
fact seriously confiieting with her testimony on this point is 
the fact that, in the books of the company kept by Mr. Penny, 
the notes were not entered. Upon the proofs as to the mode 
of keeping the books I think this fact is far from being suffi- 
cient to overcome her positive testimony of the fact of their 
receipt by her. The books were not scientiûcally kept. 
Thèse loans were evidently regarded, both by Mr. and Mrs. 
Penny, as an investment in a business which was Bubstantially 
his regular business. They were not notes which were expected 
to be paid or provided for upon their due day, or at any par- 
tioular time. They were more in the nature of loans for an 
indeiinite time, though the notes were, in form, payable in one 
day after date. This may, not unnaturally, bave led to their 
being differently treated from notes and bills payable, ma- 
turing and to be provided for at a time certain. Upon the 
whole évidence I think the prépondérance of the proof clearly 
is that they were issued at or about their apparent date. 
There may be ground for suspicion to the contrary, but that 
is not enough to rest a conclusion upon against the positive 
testimony of the witness, and the évidence of the notes them- 
selves. 

As to the design and purposes of Mr. and Mrs. Penny those 
matters will be more properly considered in the discussion of 
the question whether there was an illégal préférence under 
the bankrupt law. As it is found that Mrs. Penny is à cred- 
itor, it is unnecessary to consider further the point that the 
judgments, exécutions and levies constituted an assignment 
in fraud of the bankrupt law. That spécification in the bill 
was probably inserted in view of the posaibility that the évi- 
dence might show that there was no debt due Mrs. Penny, and 
that the design was to cover up the property of the bankrupt 
by a fraudulent assignment. 

The only remaining question is whether there was an ille- " 
gai préférence within the terms of the bankrupt law. The 
burden of proof on this point is upon the complainants. They 
must prove that the security obtained by means of the judg- 
ment and lien of the exécution was obtained by something 
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done, on the part of the corporation, whieh amounts to more 
than mère passive non-resistance to the enforcement, by 
judgment, of a valid claim. Wilson v. City Bank, 17 Wall. 
473. They must also prove, by a fair prépondérance of the 
évidence, that the corporation was insolvent, or in contempla- 
tion of insolvency, and that the security was designed to give 
the judgment debtor a préférence, and that the creditor had 
reasonable cause to believe that the corporation was insolvent 
and knew that the security was designed to be a préférence. 
It is not enough that the creditor suspects the debtor may be 
insolvent. He must hâve suoh a knowledge of facts as to 
induce a reasonable belief thereof. "He may feel auxious 
about his claim, and hâve a strong désire to secure it, and 
y et such belief as the act requires may be wanting." Grant 
V. Bank, 97 U. S. 80. 

It is unnecessary to discuss at length the testimony upon 
this issue. It is very voluminous and at some points conflict- 
ing. But in several respects the proof adduced by the com- 
plainants f ails short of what is required to sustain the burden 
which is upon them. I think it is clear from the testimony 
that the primary purpose of the défendant Emma G. Penny 
in suing the company was not to obtain a préférence over other 
creditors, but to hâve her claim, as to the validity of which 
one of the officers of the company had in a suit against her 
husband expressed a doubt, secured or paid, and that this pur- 
pose had no référence to any insufficiency of the assets of the 
company to pay ail the debts. It was in June, 1877, that 
this question was raised as to whether she had loaned the 
money to the company, and it at once led to her consulting 
counsel on the proper course for her to pursue. Her husband 
was also consulted. It was then concluded to wait till after 
the annual meeting of the corporation, which was to take 
place on the second of July, the suggestion being made that 
at that meeting the claim might be in some way recognized 
by the company or security for it authorized. The matter 
was brought before the meeting and some discussion was had. 
The same person who had expressed doubt about it before 
expressed doubt about it then, and the meeting was adjourued 
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till the sixteenth of July witliout completing its business or 
recognizing Mrs. Penny's claim. The next day Mrs. Penny 
again consulted her attorney, and it was decided to sue the 
Company on the notes. The actions were commenced on the 
ninth or tenth of July, and service was made on Mr. Penny as 
secretary or treasurer, and he did not disclose the fact to any 
other officer of the company till after the judgments were 
obtained. 

At the adjourned annual meeting, although directly asked 
by those présent if there were any suits against the company, 
he denied that there were any except one for a small amount 
for rent. This concealment of the pendency of the actions, 
considering his relation to the plaintiff, would, it seems to me, 
amount to such co-operation on the part of the corporation, 
which in this matter acted by and through him as its officer, 
as would satisfy the requirement of the bankrupt law, making 
Bomething more than passive non-resistance necessary. But 
there was not sufficient évidence either of the insolvency of 
the corporation, or of the intent to pref er on its part, or of 
knowledge of such intent, if it existed, on the part of Mrs. 
Penny. The évidence will not justify the conclusion that the 
corporation was in fact insolvent. None of the parties in 
interest seem to hâve understood or believed that it waa not 
able to go on with its business, or that it had not property 
enough to pay ail its creditors. When the fact that Mrs. Penny 
had got judgment was known, negotiations were immediately 
commenced for some amie able arrangement by which she 
could be secured and the business of the company continued. 
She proposed to take the property and assume ail the debts. 
This was found impracticable, because the officers other than 
Mr. Penny objected. The reason they gave was that the 
property was worth more than the debts, and it would be 
sacrifieing their entire stock. It is évident, however, that 
another reason was that it would throw the whole business 
and property into the hands of Mr. and Mrs. Penny, and ex- 
clude the other officers from the business. They were, some 
of them, hostile to Mr. Penny, and they were interested to 
teep the company alive and partly under their own control. 
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because its business was their business. It was then pro- 
posed tbat Mrs. Penny should take a chattel mortgage, pay- 
able in one year, in satisfaction of her judgments, and that 
ail the other creditors should take notes at three, six, nine, and 
twelve months, with interest. This plan met the approval of 
the other officers and trustées, and on this basis negotiations 
took place between two of the largest creditors and Mrs. 
Penny. After this plan was proposed, and to promote it, 
the trustées passed a resolution authorizing the exécution of 
Bueh a chatte! mortgage to Mrs. Penny in satisfaction of her 
judgment. This was on the first day of August. 

Interviews followed between the two other creditors, who 
assumed to act for ail the other creditors, and Mr. and Mrs. 
Penny and Mrs. Penny's attorney. Some modifications were 
proposed in the plan. One was that in case upon foreclosure 
of the mortgage there should not be sufficient assets to pay 
Mrs. Penny and ail the other creditors in full, the loss should 
be borne pro rata, in proportion to their several claims. The 
terms of the arrangement were explained to Mrs. Penny, and 
seemed to meet her approval. A final meeting was held on 
the seventeenth of August, at which she was not présent, but 
Mr. Penny and her attorney in the actions were présent and 
assumed to agrée to the arrangement for her, and instructions 
were given to a lawyer at Nyack to draw up papers to carry the 
agreement into effect. The papers were drawn and were found 
incorrect and were altered. After several days delay Mrs. 
Penny finally refused to sign the papers and gave instructions 
to hâve levies made under the exécutions. Then followed the 
application to the marine court for relief against the judg- 
ments, and the actions of the other creditors, in co-operation 
with the trustées other than Mr. Penny, to throw the company 
into bankruptcy, in order to prevent Mrs. Penny from realiz- 
ing any benefit from her judgment. This precipitated the 
ruin of the company. In what is disclosed by the evid(3nce 
as to the assets and liabilities of the company up to that 
time, I fail to find évidence that it was insolvent in such 
sensé as to make a security acquired by a creditor a préfér- 
ence. The statement rnade at the annual meeting was that 
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its liabilities were $17,000 and its assets $8,000, exclusive of 
its factory and machinery, whieh stood upon its books at 
$40,000. 

In the propositions for settlement with Mrs. Penny, made 
or coneented to by the other creditors, and in what is shown 
of the opinion of ail the parties in interest, there is nothing 
to show that anybody valued the assets at less than the debts, 
but quite the contrary. The modification of the proposed 
agreement, securing a pro rata distribution in case of insuffi- 
ciency of assets, was made with référence to a proposed con- 
tinuance of thé business for a year, subject, of course, to ail 
the chances of business. It showed nothing of any présent 
appréhension of insolvency on the part of Mrs, Penny or the 
other creditors. 

It is claimed that Mr. Penny knew the exact condition of 
the Company; that he knew it was insolvent; that his co- 
operating in the obtaining of the jûdgments, his concealment 
of the fact of the pendehcy of the action, and his course gen- 
èrally, show that his real purpose was to obtain a préférence 
for his wife; that she is chargeable with knowledge of ail 
that he knew because he was her agent. His action in con- 
cealing the pendency of the suits, and in not communicating 
the fact of the service made on him to the other trustées, is 
wholly indefensible, of course, but I do not think that the évi- 
dence as a whole shows that even his purpose was the 
obtaining a préférence by his wife over other creditors. 

There were other motives for his action, to which it can, in 
my judgment, be more probably attributed. In the first 
place, I see no reason to doubt that it was the évident hos- 
tility of some of the other ofScera of the company to his 
wife 's claim that induced him to give any assistance that 
he could, in the first instance, to its being secured by judg. 
ment. There is évidence that he was worried in mind by 
this hostility. He was also, at that time, not well in health. 
He desired to be continued in office as treasurer and secretary. 
The disclosure of the facts of the suits being brought might 
hâve prevented this, and the readiest way of shutting ont ail 
further question as to the liability of the company to her may 
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well have seemed to him to bc, to sufïer the Judgment to be 
takon without telling the other trustées. It is also évident 
that he desired to get rid of the otlier officers and the stock- 
holders, and he looked upon a possible sale of the property 
on exécution, as a means to this end. He spoke of this to 
one of the other credifcors. 

On the question whether he -was the agent of his wife in ail 
this transaction, and especially in the negotiation for an 
arrangement with the other creditors, the évidence is not sat- 
isfactory. Giving fuU credence and efïect to the narration of 
the conversations of Mrs, Penny, as testified to by the witness 
Crâne, I think they do not contain any direct and unequivo- 
cal admission on her part that she had committed the whole 
matter of a settlement to her husband as her agent. Her 
saying to Mr. Crâne that he (Mr. Penny) could do as he liked 
about it does not, under ail the circum stances, amount to 
suoh an admission. She undoubtedly was consulting her 
husband, but she had her own attorney, and w&s giving him 
instructions from time to time. She seems, in fact, to hâve 
retained a considérable control over her own affairs, and not 
to bave constituted her husband her gênerai business agent, 
as the complainant's counsel insists. It is, however, of little 
conséquence whether or not she authorized her busband to 
give her consent to the final arrangement proposed with the 
other creditors. The only importance of it is as évidence in 
connection with her subséquent change of purpose, and other 
circumstances, as tending to show that she had from the be- 
ginning been acting an insincere part, and had at the time 
she acquired her lien been really in pursuit of an illégal préf- 
érence ovèr the other creditors. Even if she had expressly 
and unqu'estionably consented to sign the papers she refused 
to sign, there would hâve been in law no agreement which 
she can be charged with having broken. There was no agree- 
ment, because it is entirely certain from the papers them- 
selves, as well as from the testimony, that the agreement, if 
made, was to be between Mrs Penny on one part, and ail the 
other creditors on the other part. Mr. Crâne and Mr. God 
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frey, -who were or represented the largest of the other credit- 
ors, had no authority to act for ail the creditors. 

It is expressly proved that there were several other cred- 
itors who had not even been yet spoken to on the subject. 
No doubt Mr. Crâne and Mr. Godfrey aeted in entire good 
faith, and believedthat ail the others would unité with them; 
but 80 long as there remained any who had not given their 
consent to the propo'sed arrangement it bound no one, and 
any one who had consented was, in law, at liberty tp with- 
draw. However censurable in morals such inconsistency on 
the part of Mrs. Penny may hâve been, it cannot be said that 
she broke any valid agreement in refusing to sign the papers. 
She allèges, in her excuse, that the violent language of one of 
the other creditors towards her and her claim led her to dis- 
trust the good faith of the other party. But, however this 
may be, I cannot think that this change of purpose on the 
part of a woman is suffioient to supply the évident lack of 
proof up to that time of the essential éléments of the intent 
to give and to secure an unlawful préférence. 

As the lien of the exécutions attached on their delivery to 
the sheriff, the f act that the last levy may bave been after the 
filing of the pétition in bankruptcy is immaterial. There 
being no injunction from this court the judgment créditer 
could enforce her lien by a levy. It is, therefore, unneces- 
sary to détermine the question raised as to the true date of 
filing the pétition. On the whole case the complainants bave 
failed to prove the allégations of their bill. 

I bave not referred in this opinion to ail the évidence, 
nor to ail the able arguments of oounsel upon the évidence^ 
but both bave been carefully considered. 

Bill dismissed, with costs. 
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Wabfoed, Assignée, etc., v. Noble and others. 

{Circuit Court, 1). Indiana. March, 1880.) 

WiFB— R1GHT8 IN Lakd of Husband — Indiana Statute— Effect of 
Bankruptct. — The statutes of Indiana providing that the wife shall, 
upon the death of the huahand, hâve a one-third interest in ail lands 
of which he is seized during coverture, and one-third interest in ail 
équitable rights in lands he may hâve at the time of his death, and 
that in ail cases of judicial sale her inchoate interest, unless ordered 
sold or barred by the judgment of the court, shall become absolute the 
same as in case of the death of the husband, and the suprême court 
of that State, having declared a deed to an assigeee in banlsruptcy, is in 
efifect a Judicial sale. Seid, that the wife, upon the bankruptcy of the 
^usband, became the owner of one-third of his équitable interest in 
certain school land purchased from th« gtate. 

Appeal from district court. 

Mr. Claypool, for appellant. 

Mr. Norton and Mr. Roberts, for appelleea. 

Deummond, g. J. This is a bill filed by the assignée of Wil- 
liam P. Noble for the purpose of removing a cloud from the 
title of a certain tract of land of which the bankrupt was the 
owner at the time the pétition in bankruptcy was filed. 

It is alleged in the bill that Mrs. Noble, the wife of the bank- 
rupt, claims an interest in the land by virtue of her marriage 
withthe bankrupt, and claims that the act of 1875, when the 
property was transferred to the assignée, operated upon it so 
as to make her interest in the land absolute. 

The law of Indiana in relation to the right of the wife to the 
estate of which her husband was seized during marriage, and 
in which he had an équitable interest, was as foUows : "A sur- 
viving wife is entitled to one-third of ail the real estate of 
which her husband may hâve been seized in fee-simple at any 
time during the marriage, and in the conveyance of which she 
may not hare joined in due form of law; and also of ail 
lands in which her husband had an équitable interest at the 
time of his death." 

With that law in force the act of March 11, 1875, was 
passed, which déclares "that in ail cases of judicial sales of 
real property, in which any married woman bas an inchoate 
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interest by vîrtue of lier marriage, -where the inchoate interest 
is not directed by the judgment to be sold or barred by virtue 
of such sale, such interest shall become absolute, and vest in 
the wife in the same manner and to the same extent as such, 
inchoate interest of married -wornen now becomes absolute 
upon the death of the husband, whenever, by virtue of said 
sale, the légal title of the husband in and to such real prop- 
erty shall become absolute and vest in the purchaser thereof, 
his heirs and assigns, subject to the provisions of this aot, 
and not otherwise." 

The property of the bankrupt having been transferred un- 
der the bankrupt law to the assignée, that bas been declared 
by the suprême court of this state to be a judicial sale within 
the meaning of this act of the législature, and so the act opér- 
âtes upon the interest which the husband may hâve had in 
real property, The différence between the interest which the 
husband bas is that where he is seized of real estate the right 
of the wif e cannot be divested without her consent. When he 
bas merely an équitable interest in land he bas the right to 
dispose of it at any time during his life. At the time of the 
bankruptcy, the bankrupt had an équitable interest in a tract of 
land in the county of Hamilton, in this state. It was a tract of 
Bchool land, which had been sold in conformity with the lawB 
of this state, and a certificate of purchase had been given, 
which had been transferred by the purchaser to various par- 
ties, and finally had corne by purchase into the possession of 
the bankrupt. Under the law of this state he had taken pos- 
session of the property, and had resided oh it for a considér- 
able time. The purchase was originally made in 1839. 
There was due upon the certificate of purchase, in order to 
consummate the title in the bankrupt, $700, which, of course, 
before a perfect title could be obtained, must be paid, and 
the bankrupt having this équitable interest, the assignée 
made an application to the court for leave to raise the neo- 
essary amount to pay what was due. This was granted, and 
the money was raised, and the balance due on the land 
was paid by the assignée, thus entitling the purchaser or who- 
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ever had the right under the certificate to a perfect title to 
the land from the state. 

The contention on the part of the wife is that by virtue of 
the act of 1875 her right became eonsummated, the property 
having been sold under a judicial sale, and that is the ques- 
tion involved in the case. I think, under the gênerai law of 
this state, that she is entitled to one-third of the interest 
which her husband had in this property at the time of thia 
judicial sale, precisely as thougb he had died. And in this 
respect I differ from the district judge. 

What does the language mean ? "In ail cases of judicial 
sales of real property in which any married woman has an 
inchoate interest by virtue of her marriage." The district 
court thdught the term "inchoate" was one applicable to a 
case where the husband had an absolute title, a complète 
seizin, in the land, and that it did not apply to a case where 
there was merely an équitable interest, because in the one 
case the right of the wife could not be divested without her 
consent, and in the other it was in the power of the husband 
at any time to deprive her of her right ; the language of the 
statute being express that she is only vested with the right to 
an équitable estate which her husband may own at the time 
of his death. But I am inclined to think the term is applica- 
• ble to both kinds of estate — as well to the équitable interest as 
to the absolute interest in fee simple. Does it cease to be an 
inchoate interest simply because the husband has the power 
of disposition over the land ? I think not. It seems to me 
that where a married man has an équitable interest merely 
in land, that under the gênerai law of this state, and within 
the meaning of this particular statute, it may be truly said 
that the wife has an inchoate interest in the land by virtue of 
her marriage, because if the husband retains that interest up 
to the time of his death the inchoate right becomes eonsum- 
mated. The only qualification is that he can deprive her of 
the right by disposing of the land. 

Now, the statute of 1875 intended to place the rights of 
married women upon the same footing, in case of a judicial 
sale, as if the husband had died. An inchoate interest meana 
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an imperfect interest — one that is begun and not completed. 
Take the case of those states wliere the wife bas only the 
right of dower in land of which the husband dies seized, and 
of which he has the absolute title : it has always been consid- 
ered in sueh cases that although the husband can deprive the 
wife of her right of dower by disposing of the property, still 
her right has been admitted and called an inchoate right of 
dower. And so in this state the right which the wife has in 
lands — an inchoate interest, as it is called — in any équita- 
ble claim which the husband may hâve, although he can 
deprive her of it, still it is an interest which becomes vested 
and complète if the husband dies holding an équitable claim, 
or if disposed of by judicial sale ; and it seems to me to be 
the duty of the court to give a libéral construction to thèse 
statutes for the benefit of married women. The law of this 
state does not give dower to the wife in the ordinary mean- 
ing of the term ; that is to say, it does not give a life inter- 
est in one-third of the real property of the husband, but gives 
her an absolute estate in one-third of the real estate of the 
husband, in the manner heretofore stated. 

This case is a strong illustration of the propriety of such a 
construction. This is a case where the husband took posses- 
sion of the property with the wife, remaining on it for many 
years, cultivating it and making it their home, and yet if the 
wife has no interest in the land she is deprived of what wbuld 
be her ordinary right under the law of this state. 

There is another question proper for the court to consider, 
and that is the fact that this was a case of bankruptcy, where, 
in one sensé, it may be said that the whole estate which the 
bankrupt owned belonged to his creditors, and inasmuch as it 
was necessary to raise out of the assets of the estate a suffi- 
cient sum in order to pay the balance which was due, and 
that belonging to creditors, it should go for their benefit. 

There is a law of this state which provides that if the hus- 
hand shall hâve made a contract for lands, and at the time of 
his decease the considération in whole or in part shall not 
bave been paid, but af ter his death the same shall be paid out 
of the proceeds of his estate, the widow shall hâve one-third 
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of said land in the same manner as if the légal estate had 
vested in the husband during the coverture ; and it may be said, 
I think, with a great deal of force, that this judicial sale, being 
substantially the same thing, so far as the rights of the wife 
are concerned, as the death of the husband, that the right of 
the wife in a case like this should be protected in the same 
■way as if the husband had actually died, and the proceeds of 
the estate had been used for the purpose of paying any bal- 
ance that might be due 

In this case the balance was paid ont of this very prop- 
erty ; that is, the money was raised out of this property by 
the assignée, and it may be said, I think, that the wife ought 
to contribute her quota, or it should be deducted from the 
amount which has to be paid. In other words, she should 
bear her proportion of the share which is due on the property; 
but that, of course, can be arranged in the settlement of the 
various questions that exist in this case. If the property 
shall be sold, the proceeds will be held for the benefit of the 
creditors of the bankrupt's estate, and also for the benefit of 
the wife, so far as she may be entitled to protection under the 
law. 

The decree of the district court will be reversed, and a 
decree prepared in conformity with the opinion of this court. 



COLLENDEB V. GeIFFITH & Co. 

{Ctreuit Court, S. B. New York. May 4, 1880.) 

BiLiiiAKD Tables — DBSias Patent — Subséquent Mechanical Pat- 
BNT. — A design patent for a particular style of billiard table, granted 
more than two years before a mechanical patent for a similar table was 
issued, does not render the latter void. 

Bame— Bbvblled Sidbs— Utilitt. — A billiard table having the broad side 
rails bevelled or inclined inward, so as to give the player opportunity 
to get his knee under the table, and so constructed as to be cheaper than 
the curved or ogee form, has sufficient utility to support a patent. 

Same — Evidence Showing Pbior Use. — Evidence in this case showing 
that tables similar to those described in the patent were in use in this 
country many years prior to the patent, the bill is dismissed. 
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George Harding and H. D. Donnelly, for plaintiff. 

Dickerson é Beaman, for défendant. 

Blatohfoed, C. J. This suit is brought on re-issued let- 
ters patent granted to the plaintiff June 1, 1875, for an "im- 
provement in billiard tables, " the original patent having been 
granted to him, as the inventer, December 23, 1873. The 
spécification says : 

"Previous to my invention it has been customary, in the 
construction of billiard tables, to form the body of the table 
"with vertical sides, extending downwards from Unes a short 
distance within the outer edges of the cushion rails, or with 
•what are generally designated as straight or vertical side 
rails ; and, previous to my invention, nearly aU billiard tables 
manufactured and used in this country hâve been made 
according to this plan. A great variety of designs in the 
finish and omamentation, and in the shape of the legs, hâve 
been devised and carried into use, and many and great im- 
provements, in the past few years, hâve been made in the 
construction of the beds, cushions, and détails of the table, 
for whieh numerous patents hâve been granted to me and to 
other billiard table makers, until nearly ail the requisites of a 
perfectly working and unique apparatus, or machine, appeared 
to hâve been attained ; but one serions inconvenience and dis- 
advantage still remained, in the shape" of the body of the ta- 
ble. It was necessary, on account of the-weight of the bed, and 
to provide for a sure and lasting support of the same, to hâve 
the side rails, or the body of the table, of considérable depth ; 
and their arrangement in vertical planes, extending downr 
ward the requisite distance, has proved a source of great dis- 
advantage to the player, in preventing him from assuming a 
position with his leg nearest the table, by which he might be 
enabled to place and conveniently hold his bridge hand as far 
over on the bed table, or as far away from the cushion, 
as possible, in the exécution of shots in which the eue bail 
rests far from the cushions, and thus avoid the use of the 
bridge, which, to most players, is objectionable, and which it 
is of great advantage to dispense with as much as possible. 

"It had also been customary, previous to my invention, to 
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make billiard tables with the aides of the body run under, 
somewhat after the fashion of what are known as 'French' 
tables or 'ogee ' tables; but in ail this kind of tables the sides 
or broad rails bave been so formed and so arranged relatively 
to the extrême upper edge of the table, or to the edge of 
the cushion rail, that the lower part of thé sides, or that 
portion likely to be on a level with the bended knee of the 
player, obstrueted the advance leg of the player; besides 
whieh objection the legs of the table were not placed far 
enough under to be always entirely out of the way of the 
players' feet, and the curved or ogee form of the sides ren- 
dered the manufacture of such tables very expensive. My 
invention bas for its object to overcome ail thèse objection- 
able features in the structure and form of the table, and to 
provide a billiard table which, while it shall be equally as 
strong and durable in construction as either of the kinds 
heretofore made, and equally as désirable in ail other re- 
spects, shall embody the great advantage of having its broad 
rails (or the lower portion of its sides) and feet so located as 
to be always entirely out of the way of the legs and feet of 
the player, and so as to permit the player to^laoe his bended 
knee as far under the cushion rail and table bed as may be 
necessary to effect the placement of his bridge hand as far 
as possible from the ciishion, and, at the same time, properly 
support his center of gravity or maintain his equilibrium; 
and to thèse ends and objects my invention eonsists in a bil- 
liard table in whieh the broad rails are so bevelled or inclined 
under, and so arranged with the cushion rails (or edge of the 
table) and the table bed, that while the latter shall be prop- 
erly supported the broad rails shall always be out of the way 
of the player's bended knee, as will be hereinaf ter more fully 
explained. 

"To enable those skilled in the art to make and use my 
invention I will more fully explain the construction and opér- 
ation thereof, referring by letters to the accompanying draw- 
ings, in which figure 1 is a side élévation, and figure 2 a 
vertical cross section of a billiard table, made according to 
my invention. The bed B, the cushion rails C, with their 
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attaehed cushions e, and the legs a, -whieh support the body of 
the table, are ail made in about the usual most approved man- 
ner; but the side rails, /, or sides of the body of the table, 
are made and arranged, as seen, in an oblique, in lieu of the 
usual vertical, or nearly vertical, position, their upper edges 
being located as far under the table, and away from the 
cushion rails, as they can be placed, and afford a proper sup- 
port to the edges of the slabs composing the bed. 

"The figure represented by the body thus formed is that of 
an inverted frustrum of a pyramid, instead of being about 
rectangnlar in its appearance, as in most of the tables here- 
tofore made. The sides, /, should be bevelled or inclined in- 
ward, as they descend from the cushion rails or under side of 
the bed, at about an angle of from 30 to 40 degrees,;0r quite 
sufficiently to permit the player to place his leg in the proper 
position for reaching as far as possible with the bridge-hand, 
but no further than is necessary for this purpose ; because, if 
the angle or flare be increased, the structure is proportion- 
ately weakened, the capaoity of the body or plane to sustain 
vertical strain being lessened as such inverted frustrum-mu- 
ral frame is flattened out. At figure 2 I hâve illustrated part 
of a player's figure, to show the convenient and advantageous 
position which the player may assume in playing, andwhich 
position it would be utterly impossible to' assume were the 
sides, /, extended down in the usual manner, about vertically. 

"It wiU be seen that the bevelling of the sides or broad 
rails of the table, as shown and described, permits the player 
to 80 extend his bended knee under the table, and ao place his 
foot and posture himself, as to maintain his equilibrium per- 
f ectly while reaching over the table to make his bridge ; and 
that the arrangement of the bevelled sides with the bed and 
cushion rails, as shown and described, renders the support of 
the bed as perfect, and the whole structure as durable, as in 
tables made with the old-fashioned vertical broad rails. Any 
one skilled in the art appréciâtes the importance of affording 
the best : possible support to the bed throughout the whole 
extent of the plane of the table, so that it will not ^get out of 
level. It will also be seen that while, in a table made 

v.2,no.2— 14 
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according' to my invention, the body will be equally as strong 
as, if not stronger, (with the same amount of material,) than 
a table made the old way, by the convergence of the aides, /, 
as they descend, the legs, d, are brought further under the 
table, and more eut of the way of the player's feet. The con- 
struction of sùch a table as herein shown and described is no 
more expensive than one with the vertical aides, and may be 
Drnamented and elaborated to the same extent that other 
tables can be, while at the same time the inclination or obliq- 
uity given to the aides, and the conséquent location of the 
legs further under the table, give to the whole machine or 
contrivance a lighter and more beautiful appearance. 

"It will be understood that the angle of inclination of the 
sides, /, may be varied somewhat from the position or incli- 
nation shown, without departing from the spirit of my inven- 
tion, the gist of which rests in the idea of having the planes 
of the broad rails, /, so inclined or bevelled under as to per- 
mit the placement of the player's leg and foot as I hâve 
explained, and so combined and arranged with the bed and 
cushion raUs of the table as to afford the most effectuai and 
permanent support of the bed by the said broad rails. I am 
aware, as I hâve already remarked, that previoua to my in- 
vention what are commonly known as French tables hâve 
been made and ùsed ; but my invention should not be con- 
founded with any such construction of table, which differs 
materially from my improved billiard table in thèse esaential 
and material particulars, among others, viz.: 

"First. In the French (or ogee) tables the sides of the body, 
or thoae parts corresponding to what are called in American 
tables the broad rails, were so combined and arranged with 
the cushion rail and bed that the lower portions of the body 
(that part on about a level with the bended knee of the 
player) were not located any further under the table, and out 
of the way of the player, than were the lower portions of the 
bodies of the old-fa8hioned,vertical-aided American tables. 

"Second. On the French tablea the curved form, or the ogee 
ahape of the body, rendered the cost of the construction so 
great that the manufacturer of such tables oould not compete 
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•with the manufacturer of either the plane vertical-sided tables 
or my improved bevel tables." 

The clause is as folio ws: "In combination with the bed 
and projecting cushion rails, the bevelled sides or broad rails 
/, the whole constructed and arranged substantially in the 
manner and for the purposes described." 

Infringement is proved and is not contested. The defeuces 
insisted on are that the patent is invalid because the plain- 
tiff was not the original and first inventor of the combination 
claimed in the patent, because the same invention was de- 
scribed by him in a prier patent, and because the invention 
claimed was not, in itself, a patentable invention. The orig- 
inal patent of Deeember 23, 1873, was applied for January 
16, 1872. 

On the sixth of June, 1871, letters patent were issued to 
the plaintiff for a design for a billiard table. The spécifica- 
tion says : "My invention relates to a new shape and design 
for billiard tables. Previous to my invention billiard tables 
bave generally been made with the sides to extend down ver- 
tically from the lower side of the rail. In this shape, sinoe 
the body of the table bas to be rather deep to give strength 
to it, it is rather inconvénient for the player to get his leg in 
a position which will enable him to reach over the table, and 
hence this form of construction is objectionable. This ob- 
jection bas, I believe, been partially overcome by a design of 
some of the Prench tables, the deep side pièces of which run 
downward in a sort of ogee form ; but this shape, composed 
of curved surfaces, renders the cost of manufacture of thô 
table much greater than is compensated for by the advantage 
of greater convenience to the player. I propose, by my de- 
sign, to overcome the difficulty found in the shape of body 
or sides, as the tables hâve been generally made, and render 
the design and appearance of the table much handsomer; 
while, at the same time, the cost of manufacture shall not be 
increased at ail. In the aoeompanying drawing I bave shown, 
in élévation at figure 1, and in vertical cross section at figure 
2, a table of my new design or shape. In the drawing, A is 
the body or main frame of the table; B, the bed; c, the 
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cushion rails ; d, the legs ; and e, the cushions ; ail of which 
are made about as usual, except that the main frame is made 
80 that the aides of the body of the table run under or flare 
at about an angle of 30 or 40 degrees, as shown at /. The 
inclined sides, /, it will be seen, are perfect planes, so that 
the expense of getting ont the stuff and putting together, and 
the yeneering, is no more than in the manufacture of the 
vertical sided tables now generalxy made. The inclined or 
flared sides, /, may be ornamented, panelled, etc., to any 
desired extent. By référence to the figure drawn at figure 2 
it will be seen that the player can so extend his leg under the 
table, when made as shown, as to enable him to reach further 
over the bed, which is a great convenience, and enables the 
player to easily reach many shots, which, on the table as now 
made, hâve to be played with the bridge." 

The claim is in thèse words : "The design for billiard tables, 
as herein shown and described." 

The spécifie defence set up in the answer, in connection 
with the design patent, i^ that the invention patented by the 
mechanical patent was described in the design patent before 
it was invented by the plaintiff. What exact defence is 
intended by this statement it is diffieult to see. In argument 
it is contended for the défendant that, as the mechanical 
patent was issued December 23, 1873, more than two years 
after the issuing of the design patent, which was issued June 
6, 1871, the mechanical patent is void because the original 
mechanical patent describes and claims the same thing which 
is described in the design patent. The application for the 
mechanical patent was filed January 16, 1872. The statu- 
tory defence allowed by section 61 of the act of July 8, 1870, 
(16 U. S. St. at Large, § 208, now § 4920 of the Kevised 
Statutes,) is that the thing patented "had been in public use 
or on sale in this country for more than two years before the 
patentee's application for a patent, or had been abandoned 
to the public." No such defence is set up in the answer, nor 
is any such defence proved by the évidence. The fact that 
the original mechanical patent was issued more than two 
years after the design patent is of no importance. The claim 
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of the design patent is a claim to shape. The claim of the 
re-ÎBSued mechanical patent is a claim to a mechanioal com- 
bination. The shape of the structure may be the same as the 
shape in the design patent, but the subject-matter of the two 
claims is not the same. The shape covered by the claim of 
the design patent may be attained without foUowing the 
mechanical combination claimed in the re-issued mechanical 
patent. 

It is apparent, from the évidence, that there is sufBcient 
utility and advantage in the structure with the broad side 
rails made of bevelled or inclined planes, in the way of cheap- 
ness of construction, as compared with a curved or ogee form, 
to support the patent. For the same reason the prior struc- 
tures, which did not hâve the broad side rails madeof bevelled 
or inclined p'ianes, but had them curved or ogee in form, are not 
an anticipation of the claim of the re-issued mechanical pat- 
ent. But the évidence of Daniel D. Winant and of Strong V. 
Moore is suffi cient to show the prior existence of billiard 
tables containing the combination covered by the plaintiff's 
re-issued patent. I refer to the bevelled tables which Winant 
says he repaired in New York, and which were imported 
tables, and were made like any other table, except that the 
broad rail was bevelled, the cushion rail projecting over the 
bed of the table, and the bed projecting over the frame. I 
refer also to the billiard tables constructed like the défend- 
ants' infringing tables, which Moore saw in New York nearly 
50 years ago, the broad rail being a straight bevel, made of 
flat plank and veneered. Thèse former tables appear to hâve 
gone out of fashion, and been replaced by the vertical-sided 
tables, and then to hâve corne into repute again. It is ap- 
parent, from the évidence, that in thèse former tables, so 
testified to by Winant and Moore, not only did the bevelled 
plane of the broad rails place the broad rails and the legs out 
of the way of the player's knee, but the arrangement of the 
broad rails with the cushion rail and the table bed was such 
that the table bed was properly supported, the cushion rail 
projecting over the bed. 

I do not deem it necessary to refer to any of the testimony 
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as to other prior tables, or as to drawings of prior tables, as 
it results from the foregoiag considérations that the bill must 
be dismissed, with costa. 



BiCKFOBD V. LaPOETJS. 

{Circuit Court, D. New Jersey, May 4, 1880.) 

Patents — Knitting Machines— Want of Novbltt — Infbin&ement.— 
Certain patents of complainants for " improvements in knitting ma- 
chines" considered, and held not void for want of novelty, and that cer- 
tain machines manufactured by défendants were Intringementa thereon. 

On Bill, etc. 

Frost é Coe, for complainant. 

H. W. Isaacson, for défendant. 

Nixon, D. J. This suit is brought for the infringement of four 
several letters patent, issuedto the complainant, for "improve- 
ment in knitting machines." The first is numbered 68,595, 
and dated September 10, 1867; the second numbered 162,- 
886, and dated May 4, 1875 ; the third and fourth are re-issues, 
dated May 11, 1875, and numbered, respectively, 6,423, 6,424; 
the original of the first-named being numbered 80,121, and 
dated July 21, 1868, and the second numbered 92,146, and 
dated July 6, 1869, 

The bill allèges that the inventions claimed in said letters 
patent are of such a character that the same are capable of 
conjoint as well as separate use, and that the défendant is 
infringing by using them conjointly, and not separately, on 
knitting machines. 

The défendant, in his answer, dénies — (1) the alleged in- 
fringement; (2) the novelty of the complainant's patents ; (3) 
the validity of the two re-issues, claiming that they included 
more than was specilied or revealed in the original patent. 
, The third defence, as to the re-issues, may be disposed of at 
the outset. The défendant has not thought proper to put 
into the case the two original patents, and lien ce the court lias 
no means of determining whethor the re-issues contain other 
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and différent features or not. The légal presumption is always 
in favor of the re-issue, and that it is for the same invention 
as the original; and the défendant not fumishing the court 
with the means and opportunity of deciding the question by 
a comparison of the two, it must be held that this branch of 
the defence has failed, and that the complainant is entitled to 
hold, and to carry back to the respective dates of the original 
patents, ail that the re-issues claim. 

This may hâve an important bearing upon that part of the 
defence, which relates to the priority of invention by other 
patentées; for, not including the distinct! ve claims of the 
complainant's patent No. 162,886, ail his other patents an- 
ticipate inventions which are subséquent to the month of 
July, 1869. 

1. As to the infringement. The essential parts of the pat- 
ents of the complainant, when embodied and combined in a 
working machine for knitting, show a needle cylinder, in com- 
bination with a eylinder carrying cams, which actuate the 
needles, and a sliding ring to which the yarn carrier is se- 
cured, together with a ring clasp for keeping the needles in 
position. A machine (Bxhibit E) was put in évidence which 
was constructed in accordance with the claims of his several 
patents. It consisted of a stationary needle cylinder, grooved 
to hold the needles in a vertical position. Around this was 
a rotary cylinder, with a portion of its periphery formed with 
a projection, on which the heels of the needles rested. To 
this cylinder were attached the actuating cams, which oper- 
ated on the heels or butts of the needles, and which accom- 
plished the knitting by the alternate élévation and dépression 
of the needles. 

The défendant also brought in machines (Nos. 2é and 25) 
to show what he was manufacturing and selling. Being re- 
quested by his counsel to point out in what respects they dif- 
fered from the Bickford machine, he replied that in No. 24, 
instead of the swing cam, he used a curved pièce of métal, 
secured to the cylinder, the ends of which projected above the 
needle rest ; and that in No. 25 he used the swing cam siu»- 
ilar to those in the Leech machine ; but, instead of emplôying 
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the butts of the needle to lift the end of the swing cam up to 
free the latch, the yarn carrier hàd been adapted to efïect the 
same object; and to throw down the swing cam a simple 
weight had been attached to the end thereof and used for the 
purpose. 

It is quite obvions that theee changes are mereiy équiva- 
lents of the complainant's devices, and that their use is an 
infringement on the claim of his patents. 

2. As to the want of novelty, Among the large number 
of patents which the défendant exhibited to prove the 
laek of novelty, it is remarkable that many of them are 
younger than the complainants', and there is no évidence 
that the date of the alleged inventions was earlier than the 
date of the respective patents. 

At the hearing the counsel of the défendant seemed to rely 
chiefly upon three machines, which he produced, and which 
are known as the Lamb machine, the Leech machine, and 
the Franz & Pope machine. They were exhibited as show- 
ing machines made in accordanee with letters patent of prior 
date to some of the patents of the complainant, and as antic- 
ipating his inventions. 

The défendant, on his cross -examination, admits that the 
Lamb machine is not circular, but has a straight bed for the 
needles and cams, and that it cannot make a circular web 
without using both sets of needles and cams. 

In référence to the Franz & Pope machine the défendant 
proved, on the cross-examination of the comjjlainant, that the 
complainant in fact made the identical model which accom- 
panied their application for letters patent as early as the 
latter part of the year 1867, or the beginning of 1868. 

As to the Leach machine: Mr. Leach, also, was in the 
employ of the complainant at the time he made his model for 
his patents, and the date of his patents is long after the date 
of the complainants.* 

I am of the opinion, also, that the défendant has failed in 
his defence of want of novelty, and there must be a decree 
for the complainant. 



EOSENBACH ». DEETF^Sa. 2l7 

BosBNBAOH V. DfiEïfuss and others. 

(District Court, 8. D. New York. April 28, 1880.) 

Copyright— GiviNG False Notice of.— Section 4963, Revised Statutes, 
imposing a penalty for impressing a notice of copyright upon boolcs 
etc., for which no copyright has been obtained, ig only applicable where 
such notice is so impressed orinserted in an article copyrightable under 
section 4352, Revised Statutes. 

Bame— SuBJECT OF— Pattern Pbints op Balloons. — Prints of balloons 
and hanging baskets, with printing on them for embroidery and cutting 
linea, showing how the paper may be eut and jolned to make the dif- 
férent parts fit together, and not intended as a mère pictoral représenta- 
tion of something, are not copyriglitable. 

Same — Pleadjng — CoMPLAiNT. — Where an article mentioned in the com- 
plaint for falsely using a notice of copyright may or may not be within 
he statute, it should be averred to be within it. It miist appear that 
refendant is liable if the complaint ia true, not merely that he may be. 

J. A. Koons, for défendant. 

Chittenden é Fiero, for plaintiff. 

Choatb, D. J. Four actions between thèse parties hâve 
been consolidated, and the plaintiff bas served amended com- 
plaints, stating separately the causes of action originally 
set forth in the several complaints. The suits were ail for 
penalties under Eev. St. § 4963, which is as foUows : "Every 
person "who shall insert or impress such notice, or words of 
the same purport, in or upon any book, map, chart, musical 
composition, print, eut, engraving, or photograph, or other 
article for which he bas not obtained a copyright, shall be 
liable to a penalty of $100, recoverable, one-half for the 
person who shall stie for such penalty, and one-half to the 
use of the United States." 

The notice referred to is the foUowing: "Entered accord- 

ing to aet of congress in the year , by A. B., in the 

office of the librarianof congress, at Washington." 

In the first complaint the plaintiff allèges "that on the 
first day of November, 1878, and at divers times between 
said day and the commencement of this action, the said 
défendants, contrary to the statute in such case made and 
provided, (Rev. St. title 9, c. 3,) did impress and cause to be 
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impressed upon certain divers prints of small balloons, with 
printing for embroidery and cutting Unes, to the number of 34 
of said balloons, and for which said défendants had net ob- 
tained a copyright, and which had not and hâve not been copy- 
righted, the foUowing words: 'Copyrighted 1878, by Drey- 
f uss & Sachs, No. 7577,' and against the form of the statute, 
and with intent to deceive the public and évade the statute, 
whereby and by virtue of the statute the said défendants hâve 
f orf eited and become liable to pay to -the plaintiff the sum of 
$3,400 penalties, etc.; being $100 for each of said 34 viola- 
tions aforesaid of said statute," etc. Then foUows an aver- 
ment of a demand and refusai, and prayer for judgment in 
the sum of $3,400. 

The second complaint is in similar form, for impressing or 
causing to be impressed the same words on "prints of large 
balloons, with printing on them for embroidery and cutting 
lines," to the number of 95 "of said balloons," and prays judg- 
ment in $9,500 penalties. 

The third complaint is in six counts, each of which is in 
similar form, for a penalty of $100, for impressing said words 
on "a certain print of large balloon, with printing thereon for 
cutting lines," and prays judgment for $600 penalties. 

The fourth complaint is similar in form, charging the im- 
pression of the same words upon "prints of hanging baskets, 
with printing for embroidery and cutting lines," to the num- 
ber of six of "said hanging baskets," and prays judgment for 
$(500 penalties. 

To the first, second and fourth complaints, and to each 
count in the third complaint, the défendant has demurred on 
the ground "that it does not state facts sufficient to constitute 
a cause of action." 

Upon the argument of the demurrers the défendant has 
contended that an informer is entitled to recover but one penal- 
ty, of $100, for ail violations of law prior to the commencement 
of his suit ; and, also, that Rev. St. § 4963, is unconstitutional. 
It is unnecessary, however, to détermine thèse questions as the 
demurrers must be sustaîned on another ground. 
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The point is taken, in support of the detaurrers, that the 
statute applies only in case of impressing the prohibited word,s 
on articles that are the proper subjeot of copyright, or copy- 
rightable articles, and that it does not appear on the com- 
plaint that the articles described therein as "prints of bal- 
loons," and "prints of hanging baskets," are copyrightable ; 
that, on the contrary, it does appear on the complaint that 
they are not copyrightable. As to this point, I think the 
statute is to be construed as imposing the penalty only in case 
of copyrightable articles. It is to be construed in connection 
with the other sections relating to the same subject-matter. 

Section 4952 deûnes what may be copyrighted : "Any book, 
map, chart, dramatio or musical composition, engraving, eut, 
print, or photograph or négative thereof, or of a painting, 
drawing, chromo, statue, statuary," and "models or designs 
intended to be perfected as works of the fine arts." Section 
4954 imposes, as a condition of the renewal, the recording of 
the "title of the work or description of the article" within a 
certain time. Section 4956 requires the delivery to the libra- 
rian of congress of a printed copy of the title of the "book or 
other article," or a description of the "painting, drawing, 
chromo, statue, statuary, or a model or design for a work of 
the fine arts," and a delivery of two copies of such "book or 
other article," or in case of a "painting, drawing, statue, 
statuary, model or design for a work of the fine arts, " a pho- 
tograph. Section 4957 requires the librarian to record the 
name of such "copyright book or other article." Section 
4958 prescribes his feefor recording the title or description of 
any "copyright book or article." Section 4959 requires tht, 
proprietorof every "copyright book or other ar^icfe" todelivei 
at Washington two complète copies of the best édition. Sec- 
tion 4961 requires the postmaster to give a receipt for such 
"copyright book, title or other article." Section 4962, which 
is directly referred to in section 4963 in the words "such 
notice," meaning the notice set forth in section 4962, pro- 
vides "that no person shall maintain an action for the in- 
fringement of his copyright unless he shall give notice 
thereof by inserting in the several copies of every édition 
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published, on tbe title page or the page immediately following, 
if it be a book; or if a map, chart, musical composition, 
print, eut, engraving, photograph, paiuting, drawing, chromo, 
statue, etatuary, or model or design intended to be perfeoted 
or completed as a work of the fine arts, by inscribing upon 
some portion of the face or front thereof, or on the face of 
the substance on which the same shall be mounted, the fol- 
lowing words: "Entered according to act of congress," etc. 

It is, I think, sufficiently obvious that the words "or other 
article," in section 4963, following the enumeration, "any book, 
map, chart, musical composition, priut, eut, engraving or 
photograph," do not mean any article whatsoever, whether 
copyrightable or not, but must be taken as limited to other 
articles, which in the preceding sections are described as the 
proper subject of copyright, a part of which only are expressly 
enumerated in this section; that the word "article" hère is 
used in the same sensé in which it is employed in the other 
sections. If it had been the purpose of congress to impose a 
penalty for using this notice on any article whatever, there 
was no occasion for the enumeration of "book, map, chart," 
etc., in section 4963. That enumeration should hâve been 
avoided as tending to mislead. The meaning would much 
more clearly hâve been expressed without any such enumera- 
tion. There is also no apparent object or obvious reason of 
public policy in imposing a penalty for using this notice on 
any article not subject to copyright. The purpose of the 
statute seems to be to protect persons entitled to copyrights 
from their privilège being impaired, cheapeiied, and lessened 
in value by the unauthorized assumption of the privilège by 
persons not entitled thereto. 

The offence is deceiving the public by the false assertion of 
a valuable privilège to which a party is not entitled. But it 
is obvious that the public oannot be deceived by putting such 
a notice on articles not the proper subject of copyright, any 
more than they can be deceived by putting the mark "patent" 
on an article not patentable. There is, therefore, no reason 
for extending the terms of this statute, which is pénal and to 
be strictly construed, beyond the case of articles subject to 
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copyright, which is the iimit indicated by the terms of the 
Btatute itself, if read in connection with the other sections. 
Ail doubt, however, that this is the proper construction is dis- 
pelled by an examination of the act of 1870, c. 230, §§ 97, 98, 
(16 St. 214,) of which Eev. St. §§ 4962, 4963 are a re-enact- 
ment. Section 98, which imposes this penalty, uses the ex- 
pression, "any book, map, etc., or other articles herein named, 
for which he has not obtained a copyright." In the Eev. St. 
§ 4963, this is abbreviated into "or other article for which he 
has not obtained a patent." The words "herein named" were 
undoubtedly dropped as unnecessary, the context clearly re- 
Btricting the words "or other artiele," as the words "herein 
named" had before done. A similar construction of a statute, 
imposing a penalty for using the word "patented" on an un- 
patented article, was made in U. S. v. Morris, 2 Bond, 23. 

Assuming, then, that the penalty applies only to articles 
Bubject to copyright, the question is whether the articles 
described in the complaint are subject to copyright. They 
are described as "prints of small balloons, with printing for 
embroidery and cutting Unes;" as "prints of large balloons, 
with printing on them for embroidery and cutting Unes;" 
and as "prints of hanging baskets, with printing for embroid- 
ery and cutting Unes." 

The word "print," in section 4952, is used in connection 
with "engraving, eut and photograph." It means, apparently, 
a picture, something complète in itself, similar in kind to an 
engraving, eut or photograph. 

It clearly does not mean something printed on paper, that 
is not intended for use as a picture, but is itself to be eut up 
and embroidered, and thus made into an entirely différent 
article, as a baUoon or a hanging basket. There is, perhaps, 
Bome little doubt what is meant by a "print of a balloon, with 
printing for embroidery and cutting Unes;" but I do not think 
the words import a mère picture of something, or a print, 
the use of which is the pictorial représentation of some- 
thing. 

As I understood the counsel, upon the argument, it was 
not contested that the meaning was that the form of the 
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différent parts of the balloon is marked out with Unes showing 
how the paper is to be eut to make the différent parts fit 
together, so as to construct of them a balloon, and with other 
marks indicating where and how they may be embroidered. 
This seems to be the fait meaning of the words, and I think 
I do no injustice to the plaintiff in assuming it to be the 
meaning, since his counsel hâve assumed it, and attempted to 
show, as matter of law, that such an article is subject to copy- 
right, either as a "print, " or as a "modal or design intended 
to be perfected as a work of the fine arts." I think, how- 
ever, it does not corne within the statute under either of thèse 
spécifications. 

As to "prints," in addition to what has already been said, 
it is only necessary to refer to the statute of June 18, 1874, 
(18 Stat. 78,) which is to be treated as a statute subséquent 
in time to the Eevised Statutes. 

The first section re-enacts, with Bome amèndment, Eev. 
St. § 4962. The third section provides "that in the construc- 
tion of this act the words 'engraving,' 'eut,' and 'print,* 
shall be applied only to pictorial illustrations, or works con- 
nected with the fine arts; and no prints or labels designed to 
be used for any other articles of manufacture shall be entered 
under the copyright law, but may be registered in the patent 
ofQce." Section 4 repeals "ail laws and parts of laws inconsist- 
ent with the foregoing provisions." It seems to be entirely 
clear that thèse printed balloons, intended to be eut apart and 
manufaetured into balloons, cannot be considered "pictorial 
illustrations, or worka connected with the fine arts, " within 
the meaning of this act, although they may be "prints or 
labels designed to be nsed for another article of manufac- 
ture," which are patentable under Eev. St. § 4939. Nor are 
they "models or designs intended to be perfected as works of 
the fine arts," within section 4952. 

Balloons and hanging baskets, with or without embroidery, 
are not works of the fine arts, unless the words "fine arts" 
are to hâve an extension far beyond their usual and proper 
cignificance. 

Of such model or design, by section 4956, a photograph 
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must be sent to Washington. This also affords some indica» 
tioû that the words "works of the fine arts" a,re used in their 
proper and oustomary sensé; but the words thernselrsa are 
too plain and well understood to be estended as the plainiiff 
claims. 

The case of Ma/rsh v. Warren, li Blatch, 263, which is cited 
by plaintifs counsel, does not hold that "prints or labJs, 
designêd to be used for any other article of manufacture, " as 
diptinguished from "prints" which are "pictorial illustrations, 
or works oonnected with the fine arts," are cqpyrightable, 
instead of patentable, It simply holds, in oonformity with 
the express provision of the third section of the act of Jan© 
18, 1874, (18 St. 79,) that the provisions of the copyright 
law, as to the entry and registry of "prints," shall apply to 
this class of prints and labels under the supervision of the 
commissioner of patents, with the single exception of the feea 
to be paid to the commissioner. 

This clearly does not make such prints and labels copyright 
able. It simply applies to those articles which, under Rev. 
St. 4929, are made patentable, certain provisions of the 
copyright law, which impose certain prescribed conditions on 
which the exclusive right or privilège granted is made to dé- 
pend. In other words, the statute adopts for certain patentrîd 
articles, and applies to them, certain provisions of the copy- 
right law. 

By the same third section such prints and labels are, by 
necessary implication, if not expressly, excluded from the 
category of copyrightable articles, if, by any libéral con- 
struction of the law, they might bave been held to be within 
it before, which I do not think was the case. 

The act is entitled "An act to amend the law relating to 
patents, trade-marks and copyrights. " The law of copyrights 
(Eev. St. § 4962) requires every copyrighted article to be 
marked as copyrighted, and the law of patents required every 
patented article to be marked as patented, (Eev. St. 4900;) 
and in each case a penalty is imposed for the false use of the 
mark, (Eev. St. 4901, 4963.) 
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It would be such a strange departure f rom this settled policy 
of thèse laws that one particular class of copyrighted articles, 
namely, this class of "prints and labels," if they are copyright- 
able, should be expressly excluded, without any apparent rea- 
son, as they are by the third section of the act from being 
marked as copyrighted; that, whatever may hâve been the 
construction of the former laws, this exclusion must be taken 
to show the intention of congress that thereafter thèse articles 
should be excluded from the category of copyrighted articles. 

I think, therefore, that it does appear on the face of the 
complaints that the articles described are not subject to copy- 
right. Even if the language used is not plain enough fairly 
to import that, it certainly does not appear on the complaint 
that they are articles subject to copyright. "Prints" may or 
may not be the subject of copyright. And the rules of plead- 
ing require that, if the article mentioned in the complaint may 
or may not be within the statute, it should be averred to be 
within it. Such averment is necessary, unless the terms used 
in describing the thing necessarily bring it within the statute. 

In U. S. V. Morris, et supra, it was held that it was neces- 
sary to aver as well as to prove that the article was patentable. 
See, also, Wilson v. Manfg. Co. 9 N. Y. Weekly Digest, 340. 
This is in accordance with the gênerai rule of pleading that the 
plaintiff must state a case for recovery with reasonable cer- 
tainty, and in case of doubt a pleading must be taken most 
etrongly against the pleader. 

It is not enough that the défendant may be liable if the 
facts stated in the complaint be true. It must appear that ha 
is liable if the complaint is true. 

Thèse complaints, therefore, do not state facts BufBcient to 
constitute a cause of action, beoause it does not appear by 
them that the articles described tlierein were copyrightable, 
or articles for which a copyright could be granted under the 
laws of the United States. 

Demurrers sustaîned. Judgment on the demurrers for the 



NATHAN ». ELEVATBD E. CO, 226 

défendants, with costs, ^nless within five days défendants 
apply on afûdavit for leave to amend, in -wliich case the entry 
of l'udgment or further order will await the détermination of 
8ucb motion. 



Nathax and others v. New York EIvËvated Railroad Co. 
(Circuit Court, 8. D. New York. March 10, 1880.) 

Patext — Description in Priob Patent ob Ptjbijoation. — ^A patent, or 
printed publication to Qefeat a patent subsequently obtained must de- 
scribe the invention io as to enable one skilled in tlie art to whicli it 
beJoTîgs or pertains to construct and use it 

Same— Subséquent Patbnteb — A subséquent patentée can acquire no 
right ic the de vices of a former patentée included in hls machine. 

Same— FoREiGN Patent pob Bame Invention. — ^Where a patent for the 
Rame invention has been granted in a foreign country, prior to the one 
allowed in this, the patent hère will run 17 years from the date pf the 
issuance of the foreign patent. 

Same— Injectors for Steam Boilers.— Olaims of certain patents for 
improvements in injectors for boiler» determined. 

In Equity. 

Edmund Witmore, for complainants. 

George Harding and F. C. Chambers, for défendant. 

Wheeler, D. J. This suit is brought upon letters patent No. 
67,057, dated August 7, 1866, issued to James Gresham for 
an improvement in injectors for boUers, and now owned by 
the plaintiffs. The questions raised and relied upon in argu- 
ment relate principally to the novelty of the invention de- 
Bcribed in the i^atent. 

The invention purports to be of an improvement upon an 
apparatus known as Gifford's Injectors, patented to Henry 
J. GiSord by letters patent of Great Britain, No. 1,665, dated 
July 28, IS.'îa. 

The défendant sets up thèse letters patent to Gifford ; and 
letters patent of Great Britain, No. 2,775, granted to Andrew 
Barclay and Alexander Morton, dated November 7, 1863; 
and No. 1,151, granted to Andrew Barclay, dated May 6, 186é, 

v.2,no.2— 15 ' ^ 
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each for improvements in certain apparatus for iûjecting and 
ejecting fluids, to defeat the plaintiff's patent. 

Gifford's injector underlies ail thèse inventions. When 
once started it seems to hâve been ail or nearly ail that was 
désirable for forcing water into boilers; but in starting it 
would not, of itself, raise the water from any considérable 
depth, to force it into the boilers. Where the water had to be 
Bo raised, before being forced it was necessary to first prime 
the injector with water by some outside meana, and then, 
when started, it would continue to both raise and force the 
water. His patent proyided for an additional jet of steam, 
coming in and strikîng the principal column of steam and 
water after it had passed the overflow in its course towards 
the boiler, and aiding in forcing the column along ; but this 
jet merely aided the injector as such, after it was started, and 
did nothing of itself towards removing the difficulty of start- 
ing when the water had to be raised. 

Barclay and Morton, in their patent, described peculiar 
shaped chambers to change the direction of, and facilitate 
the flow of, the fluids after they had passed the injecting 
apparatus, but described nothing for raising them to the 
apparatus, and added : "It may be necessary to combine two 
of the before mentioned apparatuses, so that the one may 
merely raise or lift the water or other fluids, whilst the other 
then merely forces it ; and also one lifting apparatus may be 
combined with that known as Gifford's Injector, and by this 
means supply water to steam-boilers from any depth where 
an ordinary lift-pump is required." 

Barclay's patent described an injector into which a column 
of cold fluid could be brought when that to be injected was 
too warm to condense the steam sufficiently, and which took 
the water and steam through alternate concentric annular 
passages to combine them, to make the combination of them 
more perfeot and the apparatus more effective; but it de- 
scribed no means for priming the injector in order to start it 
to drawing fluids from low depths and injecting them. 

Means for raising fluids into open vessels, or discharging 
them into open air, by throwing a jet of steam past the upper 
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end of a iabe leading from the fluid upward, out into a larger 
descendi.ag nozzlq, making an apparatus in the nature of a 
siphon cperated by steam, were well known. Gresham con- 
trived means for throwing a jet of steam past the end of the 
passage for water from the réservoir to the overflow opening 
of a Gifford, or other injector, at that opening, into such a 
nozzle arrangea there, so as to draw water from the réservoir 
to the overflow and prime the injector, ready for starting, to 
raise water and force it into the boiler. 

His patent is, and purports to be, for the mechanical 
devices by which this is accomplished, and does not rest at 
ail upon the discovery of any of the principles of philosophy 
employed in its accomplishment. Neither Gifïord, nor Barclay 
and Morton, nor Barclay, described in their patents any such 
devices ; nor does it appear that they, or any one else, ever 
knew of or used any such before Gresham's invention. Bar- 
clay and Morton suggested in their patent, in the part quoted, 
that one lifting apparatus might be combined with a Gifford 
injector, and by that means supply water to steam boilers 
from depths where lift pumps were required ; but they did not 
Buggest, in that immédiate connection, what sort of a lifting 
apparatus. Probably they meant, and are to be understood as 
having meant, such lifting apparatus as they had before 
described in other parts of their patent. Such apparatus 
would not be at ail like Gresham's, nor could it be employed 
for the same purpose as Gresham's, namely, to raise water, 
before starting the injector, to prime it. 

AU injectors will, in starting, draw water upwards to some 
extent, but not much when they hâve the injector apparatus 
onlj. Whatever they do draw they draw upon a similar 
principle to thàt upon which Gresham's lifting apparatus 
Works. They to that extent lift water, and his lifts water; 
still, they cannot lift to the extent his does. They do not do 
it by the same mechanical means that his does, nor do they 
employ ail the philosophical principles that his does. His jet 
of steam works in a nozzle which is the reverse of theirs ; his 
projecting into a nozzle increasing in size, which increases 
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the vacuum and power of suction, and theirs into one de- 
creasing in size, which increases the power of projection. 

If Barclay and Morton's patent could be said to auggest 
the combination of any lifting apparatus other than that 
mentioned in other parts of their patent with a Gifford in- 
jector, it does not show any Buch, nor any mode oî combin- 
ing them. 

A patent or printed publication must, in order to defeat a 
patent for an invention subsequently obtained, describe the 
invention so as to enable those skilled in the art to which it 
belongs or mo8t nearly appertains to construct and use it. 
This patent givea no information as to how a lifting apparatus 
can be combined with a Gifford injector. It merely saya that 
this may be done, but leaves others to invent the mode of 
doing it. Gresham invented a mode which their suggestion 
in no way anticipâtes or defeats. 

The défendant uses injectors constructed according to the 
spécification of letters patent No. 138,198, dated April 22, 
1873, and granted to Samuel Eue, Jr., for an improvement 
in injectors for steam generators. There is no fair question 
upon the évidence, and it is not claimed by counsel in argu- 
ment, but that thèse injectors contain substantially the same 
déviées, operating in substantially the same manner, as 
Gresham's. They contain additional devices, and are per- 
haps improvements upon bis ; but that does not carry with it 
any right to make use of his devices, and it is not claimed 
that it does. Both Gresham and Eue hâve made improve- 
mements upon injectors, and each became entitled to the 
improvements he made, and to his own form of machine, so 
far as it should not include parts belonging to others. But 
Gresham preceded Eue, and the latter oould acquire no rights 
to the devices of the former, which he included in his form 
of machine. Railway Co. v. Sayles, 97 U. S. 354. 

The c^ase shows that letters patent of Great Britain, No. 
410, dated February 14, 1865, were issued to Gresham for 
the same invention. Whether there was any other date of 
issue to that patent does not appear. As the case stands 
now that must be taken to be the date of issue; and accord- 
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jng to De Florez v. Reynolds, S. D. N. Y. February, 1880, this 
patent will run 17 years from that date only. An injunction 
isBued in pursuance of a final decree should, by ita terma, 
be limited to the time it may properly remain in force ; and 
an injunction to restrain infringement of a patent can, of 
course, properly continue only during the term of the patent. 
No question as to this has been made by counsel, and it is 
not intended to conclude any question that might be made 
by what is hère said. It seems most proper now that the 
injunction should issue for the remainder of the term as it 
now appears, which is for 17 years from February 14, 1865, 
leaving the parties to move further in respect to it as they 
may be advised. 

Let there be a decree for an injunction, and an account 
accordingly, with costs. 



Zane and another v. LoFPB. 

{Circuit Court, 8. D. New York. March 9, 1880.) 

Patent — Evidencb of Usb of Similab Abtioi.es at Time of Patent. — 
Evidence of the manufacture aud use of an article similar to that 
covèred by the patent, at the timeof its issuance, held proper, as tending 
to show what was in existence at the time, though knowledge had 
not beèn pleaded. 

Bamk — SELF-CLOsiNaFAUCET. — Defcndant's patent forself-closïng faucet, 
where the valve is lif ted against a spring by a stem, with projections near 
the valve working against inclines under the shell, Tidd, not an infringe- 
ment upon one where the valve is puahed downwards from its seat 
against a spring by a screw turned by hand, with a swivel to prevent 
turning the valve with the screw, which lets the valve back whea th» 
screw is released. 

In Equity. 

George Wm. Clarke, for complainants. 
Duell, Wells dcDuell, tox défendant 

Whbeler, J. This suit is brought upon letters patent No. 
48,407, dated June 27, 1865, and issued to Nathaniel Jen- 
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kins, for an improvement in self-closing faucets, which is now 
owned by the orators. The validity of the patent and in- 
fringement of it, if valid, are both denied. The patent had 
heen tried in Zane et al. v. D'Esté et al., in the district of 
Massachusetts, and in Zane et al. v. Peck et al., in the dis- 
trict of Connecticut, and sustained in both cases. There is 
évidence in this case of self-closing faucets made and sold 
by Frederick H. Bartholomew, at New York, before the 
patent, and, so far as appears, before the invention, which 
were not shown in either of thèse cases, and knowledge of 
which has not been pleaded in the case. The évidence as to 
those most material has been taken without objection; and 
the counsel for the défendants argued that, being so taken, 
it should be considered as if the knowledge it shows had been 
pleaded. If showing that knowledge as an anticipation was 
the only purpose for which the évidence could be received, 
there would be force to that argument; but the évidence was 
clearly admissible for the purpose of showing what there was 
in existence at the time of the invention and patent, in the 
light of which to construe the patent, and as it could not be 
excluded if objected to, there was no waiver of the right to 
hâve its use restricted to the purpose for wliich it was admissi- 
ble, by not objecting to it. 

There is nothing in the case proper to be considered for 
the purpose of showing want of novelty that can defeat the 
patent for what it properly covers, in view of thèse pre-exist- 
ing things. 

The évidence ahows, and so far it is not seriously questioned, 
that faucets with valves which were opened by being pulled 
away from their seats against spriugs, and which would be 
closed by the springs when the force used to open them was 
withdrawn, are well known. Sometimea the valves were lifted 
from their seats by stems, having projections on the upper ends 
working against steep inclines, as canes. In the orators' 
faucet the valve is pushed downward from its seat against a 
spring by a steep, quick-threaded screw, turned by hand, with 
a swivel to prevent turniiig the valve with the screw which 
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lets the valve back when the screw is released. The patent 
is, in one claim, for the screw as a follower, in combination 
with the valve ; in the other, for the combination of the screw 
follower, swivel, valve and spring. The patent is good for a 
faucet in which the valve is opened and elosed in that man- 
ner. In the faucet of the défendants the valve is lifted 
against a spring by a stem, with projections near the valve 
working against inclines inside the shell of the faucet. 

The counsel for the orators argues that thèse projections and 
inclines are the équivalent of a screw, and that the arrange- 
ment infringes the first claim of their patent. The screw 
would .work both ways — pull and push — or either. The pro- 
jections and inclines will only pull, as arranged by the défend- 
ants. They are not the équivalent of the screw for pushing 
the valves open, as the orators make use of it, and as their 
patent covers it. The défendants do not use a swivel at aU. 
They do not make use of the combination of parts mentioned 
in either claim, nor of what is the équivalent of the parts, for 
the same purposes. The same thing that distinguishes the 
orators' faucet from some of the prior devices of Bartholomew 
distinguishes the defendant's faucet from theirs. No question 
of infringement was made in Zane et al. v. Peck et al., so far 
as appears from the opinion of the court by Shipman, J., and, 
from what is said there about Zane et al. t. D'Esté et al., it 
is probable that none was made there. Those cases, there- 
fore, furnish no guide as to the question of infringement hère, 
The patent is apparently valid for the partieular improvement 
which Jenkins invented, but the défendants do not infringe it. 

Let there be a decree dismissing the orators' bill of com- 
plaint, with costs. 
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Matthews V. The Balance & Grosjean Manueactur- 

ING Co. 

(CWcu^i Court, 8. D. New York. AprU 28, 1880.) 

Patent — Bill fob Infbinqement of Sbvebal Patents — Plea to 
Whole Bili/— Pbactice. — Where a bill was flled for the Infringement 
of several patents, to which a plea that said patents were not connectée! 
in one mechanism, or conjointly used, was interposed, gênerai replica- 
tion made, aad proofs thereon taken, held, that as the plea did nothing 
butdenyan averment in thebill,thecomplainantwasontitlcdto recover, 
If it appeared that the defehdant's structure embodied in it an invention 
covered by only one of said patents. 

Bquity Plbadinq — Plea — Bad dt Substance.— Plea to the whole bill in 
this case averring- that the several patents set forth in the bill are for 
separate and distinct inventions, not in point of fact connected together 
in use or occupation, and not in fact conjointly embodied in any mech- 
anism manufactured by défendant, ?ieîd, bad in substance. 

A. V. Boresen, for plaintiff. 

B. F. Lee, for défendant. 

Blatchfobd, C. J. This bill is brought for the infringement 
of five several letters patent. The bill allèges that the défend- 
ant made, used, and vended to others to beused, "soda water 
and other fountains, each made according to, and employing 
and containing, the inventions described and claimed in each of 
the above-named letters patent and re-issued letters patent." 
The défendant put in a plea to the bill. The plea sets forth 
that the bill is brought for the infringement of five separate let- 
ters patent, (designating and identifying them as the same 
■which are set up in the bill,) "ail of which said letters patent are 
for separate and distinct alleged inventions," (a fact which the 
bill shows,) "which several alleged inventions are not, in point 
of fact, connected together in use or opération, and are not, in 
point of fact, conjointly embodied in any of the soda water and 
other fountains manufactured, used or sold by this défendant; 
so that the said plaintiff, by his single bill of complaint afore- 
said, seeks to compel this défendant to unité five separate and 
distinct defences, depending severally upon distinct and différ- 
ent proofs, so as to complicate the defence, and embarrass this 
défendant in its answer to the said bill of complaint ; and that 
it is not true, as alleged in said bill, that the said défendant 
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has made, constructed, used, and vended to others to be used, 
soda water and other fountains, eaeh made according to, 
and employing and containing, the inventions described and 
claimed in each of the above-named letters patent and re- 
issued letters patent." 

The plaintiff put in a gênerai replication to the plea, in 
the form of the usual gênerai replication to an answer, suh- 
Btituting the word "plea" for the word "answer." Both 
parties bave treated the putting in of this replication as tak- 
ing issue on the plea, within the meaning of rule 83, in equity, 
and bave taken proofs on the question as to whether a certain 
structure made by the défendant contains mechanism covered 
by a claim or clause in each of the five patents sued on, The 
testimony for the plàintiffs is addressed to establishing the 
f act that each of the five patents is infringed by such struc- 
ture. The testimony for the défendant ignores three of the 
patents, and is addressed to establishing the fact that two of 
the five patents are not infringed by such structure. The 
case has been heard on thèse pleadings and proofs. The 
plaintiff asks for a decree overruling the plea, with costs, ou 
the ground that the defendant's structure infringes each of 
the five patents, and granting the injunction against infringe- 
ment which the bill prays for, and refusing to the défendant 
leave to answer the bill. The défendant asks that the bill b» 
dismissed, with costs, on the ground that the défendant has 
proved that two of the patents are not infringed by tlie de- 
fendant's structure. 

The défendant, contending that two of the patents are 
shown not to bave been infringed, invokes the rule that the 
plaintiff, by replying to the plea, admits it to be a valid 
plea, if true, and thus admits that he cannot recover in the 
suit unless the defendant's structure embodies an invention 
claimed in each one of the five patents. As setting forth 
this rule, the cases of Hughes v. Blake, 6 Wheaton, 453, 472; 
lîhode Island v. Massachusetts, 14 Peters, 210, 257; and 
Myers v. Dorr, 13 Blatchf. G. G. E. 22, 20, are cited by the 
défendant. The gênerai rule is, undoubtedly, as'stated; but 
m this case the plea does nothing but deny au averment ûf 
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the bill. What is set up in the plea amounts to no more 
than denying and rogativing the allégation of the bill as to 
the matters to which the plea relates. On an issue as to 
Buch an allégation, whether such an issue be raised by an 
answer or by a plea, the plaintiff can recover, even though it 
ehould appear that the défendant'» structure embodies in it 
inventions covered by only one, or two, or three, or four of the 
five patents. The plaintiff must make the averment as to 
ail five of the patents in order that he may bave the oppor- 
tunity of endeavoring to show that ail five are infringed by 
the structure, but he will not fail of relief even though he 
Bucceeds in showing that only one of the five is infringed. 

The rules of equity practice (and the rule referred to is 
merely one of practice and not one of substantial right) are 
not 80 rigid and inflexible and procrustean as to require that 
the plaintiff should, in this case, be held to hâve put himself 
in the position, by taking issue on the plea, of losing the ben- 
efit of a right to recovery which, he would hâve had if the 
same matter set up in this plea had been set up in an answer. 
The language employed by text writers and in the cases cited 
is to be interpreted with référence to the facts of the cases to 
which the language was applied. Undoubtedly, pleas in some 
cases are allowable, in equity, which deny merely an alléga- 
tion of the bill. An instance of this is found in Burnham t. 
Rangely, 1 "Woodb. & M. 17, where the bill described the 
plaintiffs as citizens of New Hampshire and the défendant as 
a citizen of Maine, the suit being in the circuit court for 
Maine. The défendant pleaded that he was not a citizen of 
Maine when the suit was brought, but a citizen of Virginia. 
If he-was not a citizen of Maine the court had no jurisdic- 
tion. Issue was Joined on the plea. If the plea was true the 
plaintiff could not recover. But, in the présent case, the 
plaintiff may recover, even though the plea is true. 

In Hughes v. Blake, supra, the court, without applying to 
that case the rule referred to, held that the matters set forth 
in the plea constituted a complète defence to the suit. 

In Rhode Island v. Massachusetts, supra, the court, while 
announcing the gênerai rule and overruling the plea as mul- 
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tifarious, — issue not having been joined on it, — said: "It is 
the strict and technical character of thèse rules of pleading, 
and the danger of injustice often arising from them, -which 
bas given rise to the équitable discrétion always exercised 
by the court of chancery in relation to pleas." 

In Stead's Ex'rs v. Course, 4 Cranch, 403, there was a plea, 
a replication to it, and testimony to support the plea. The 
circuit court sustained the plea, and dismissed the bill. The 
suprême court say: "The only questions before this court 
are upon the sufficiency of the plea to bar the action, and 
the suiËciency of the testimony to support the plea, as pleaded. 
On the iirst point the counsel for the plaintiS has adduced 
authority which would certainly apply strongly, if not conclu- 
sively, in his favor, if a spécial demurrer had been filed to the 
plea; but, as issue has been taken on it, the court thinks it 
sufficient, since it contains in substance matter which if true 
would bar the action." 

The plaintifif contended that the plea was substantially de- 
fective, and contaiaed defects which could not be considered 
as cured by the replication. The court, notwithstanding the 
replication to the plea, examined the plea so far as to see 
whether it was a good plea in substance. In the case before 
us the plea is clearly bad in substance. 

Kule 33, in equity, provides that "if, upon an issue, the 
facts stated in the plea be determined for the défendant, they 
shall avail himself as far as, in law and equity, they ought to 
avail him." If the court should détermine for this défendant 
the facts stated in this plea, they ought not to avail the de- 
fendant to secure a dismissal of the bill, the plea being to the 
whole bill. No case has been cited, or is found, where, on 
such a bill, and such a plea, and sueh an issue, the court has 
refused to look into the substance of the plea, or has dismissed 
the bill when the plea was bad in substance, although the 
facts set up in the plea were true. Even though the facts 
stated in this plea should be determined for the défendant^ 
the proper disposition of this case would be to overrule the 
, plea as bad in substance ; therefore, the testimony taken on 
the issue need not be examined. The plea must be over- 
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ruled, and, under rule 34, with costs. Under the same rule 
the défendant will be allowed to answer the bill, on payment 
of Buch costs, within twenty days. 



Strauss and others v. King and others. 

{Circuit Court, 8. D. New York. April 29, 1880.) 

Patent — Impbovbmbnt in Clothin» — Métal Rtybts at Edgb oï 
Pocket OpENiKa. — Tlie use of métal rivets, or ej-elets, in fastening 
tlie end of seams in clothing, at pocket openings, so aa to receive the 
strain from pressure within, keep the same from coming upon the 
threads of the seam and prevent ripping, is a patentable invention. 

M. A. Wheaton and George Gifford, for plaintifs. 

Gilbert W. Plympton, for défendant. 

Blatchford, C. J. This suit is brought on re-issued letters 
patent granted March 16, 1875, to Jacob W, Davis and Levi 
Strauss & Co. for an "improvement in pantaloons," etc., the 
original patent having been granted to them May 20, 1873, 
on the invention of said Davis. The spécification of the 
re-issue says that Davis has invented an "improvement in 
fastening seams." It proceeds: "My invention relates to a 
fastening for pocket openings, whareby the several seams are 
prevented from ripping or starting from fréquent pressure or 
strain thereon; and it consists in the employment of a métal 
rivet or eyelet at each edge of the pocket opening, to prevent 
the ripping of the seam at those points. The rivet or eyelet 
is so fastened in the seam as to bind the two parts of cloth 
which the seam unités together so that it shall prevent the 
strain or" pressure from coming upon the thread with which 
the seam is sewed. In order to more fuUy illustrate and 
explain my invention, référence is had to the accompanying 
drawing, in which my invention is represented as applied to 
the poekets of a pair of pants. Figure 1 is a view of my 
invention as applied to pants. A represents the side seam 
in a pair of pants, and bb represents the rivets at each edge 
of the pocket opening. The seams are usually ripped or 



JTRAUSB V. KING. 237 

Btarted by the placing of the banda in the poekets and the 
conséquent pressure or strain upon them. To strengthen 
this part I employ a rivet, eyelet, or other équivalent métal 
stud, d, -which I pass through a hole at the end of the seam, 
80 as to bind the two parts of cloth together, and then head 
it down on both sides so as to firmly unité the two parts. 
When rivets which already hâve one head are used, it is only 
necessary to head the opposite end, and a washer can be 
interposed, if desired, in the usual way. By this means I 
avoid a larger amount of trouble in mending portions of 
seams which are subjected to constant strain. My invention 
is applicable to pantaloons, overalls, coats, vests and other 
garments. I am aware that rivets bave been used for secur- 
ing seams in shoes, as shown in the patent to George Hough- 
ton. No. 6é,015, April 23, 1867, and to L. K. Washburn, No. 
123,313, January 3, 1872, and hence I do not claim, broadly^ 
fastening of seams by means of rivets." 

The claim is as foUows : "As a new article of manufacture, 
pantaloons or other garments having their pocket openings 
eecured at the edges by means of rivets, or their équivalents, 
Bubstantially in the manner described and shown." 

This case bas been contested with great vigor. The bill 
was filed in November, 1876. Testimony was taken from 
May, 1877, to January, 1878. The plaintiffs examined 283 
witnesses, and the défendants 145. The plaintiffs' proofs 
cover 2,465 printed pages, and the défendants' 1,196. The 
plaintiffs' brief covers 323 printed pages, and the défendants' 
152. Infringement is not contested, but the défendants rely 
on want of patentability and want of novelty in the thing 
patented. 

On the point that there is no invention in the thing pat- 
ented, the défendants contend that the want of patentability 
consists in the fact that the invention is nothing more than 
the employment at the corners of a pocket opening of the old 
and well-known rivet ; and that no new function is perf ormed 
by the rivet in that place from what is performed by it in 
any other place. 

The invention is claimed as an improvement in the pocket 
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opening of a garment which has a pocket opening, It does not 
extend to anjthing but a pocket opening. It requires that the 
Beam which unités two pièces of cloth laterally shall terminate 
at the commencement of the pocket opening; that such seam 
shall be made by means of sewing the two pièces of cloth to- 
gether laterally by thread; that the rivet shall be of métal; that 
it shall be placed in the seam at the edge of the pocket opening 
— that is, where there the seam ends and the pocket opening be- 
gins, but still in the seam ; that it shall be so located and fast- 
ened, with référence to the two latéral pièces of cloth which 
the seam unités, as to bind together such two latéral pièces of 
cloth by pressing tightly upon both of them; that this shall 
be effected by putting the rivet through a hole and heading it 
down on both of the two opposite faces where the hole begins 
and ends; that the opération of the rivet, when so set, shall 
be to receive the strain which results from pressure from 
within on the edge or end of the pocket opening, and keep 
such strain from coming on the thread of the seam, and thus 
protect such thread from ripping or starting, and allowing the 
seam to open; and that the practieal advantage of the ar- 
rangement shall be to get rid of the fréquent renewal, by 
sewing, of the thread in the seam at the edge of the opening. 
In view of the testimony as to the state of the art prior to the 
invention of Davis ail the foregoing features are involved in 
Buch invention. They ail appear on the face of the spécifica- 
tion of the patent, and are embraced in the claim. They 
amount to invention, and they embody patent ability. The 
resuit of them was new and useful. The case is not one of 
mère double use, or of the use of an old rivet in a new place. 
It is not merely the usual through and through binding or 
uniting function of the rivet that is availed of. 

It is argued for the défendants that there is no eombina- 
tion between the rivet and the sewed seam, but a môre aggre- 
gation; that the claim is not coniined to the application of a 
rivet to a sewed seam; that a stay of sewed thread is the 
équivalent of a rivet; that in view of the prior use of a stay 
of sewed thread at the corner of a pocket opening there was 
no invention in the change to a. métal rivet; and that a but- 
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ton liad before been sewed on with thread at the upper end 
of the seam, at the edge of the pocket opening, to prevent the 
thread of the seam from being wom away, and the séam had 
been stayed by sewing in leather or other fabric, and there 
■was no invention in passing from thèse arrangements to 
Davis'. It is suffioient to say that there ia no force in any of 
thèse suggestions as against the validity of the patent. Nor is 
it shown that the invention, as before defined, was known or 
in any use before it was made by Davis. The défendants, to 
def eat the patent on the ground of want of novelty, must make 
out the defence by satisfactory and preponderating proof. 
This they hâve not done. In coming to this conclusion I 
hâve considered the Magee coat, the Nightingale coat, the 
évidence grouped in the defendant's brief under the heads 
"Nevada (C)" and "Ne\uda, (D,)" the évidence of Stanton, 
Ford.'Eichville and Hogbin, the Orr overalls, the patent to 
Bovrker, and the patent to Bellford. There must be the usual 
decree for the plaintiffs. 



GoLDSMiTH and another v. The Ambeioan Paper Collas 

Company, 

{Oircuit Court, 8. D. Mw York. April 27, 1880.) 

Pateiît— Action foe Infbingbment — Partt Complainant.— An ac- 
tion for the infringement of a patent must be brought in the name of 
the real and bénéficiai party in interest. 

John D. Shedlock, for plaintififs. 

William A. Jenner, for défendant. 

Blatohtord, <3. J. This is a suit in equîty, brought for the 
infringement of letters patent granted to Charles Spofford 
and James H. Hoffman. The bill sets forth that Spofford 
and Hoffman are the sole legàl owners of the patent; that 
Spofford, after the grant of the patent, entered into an agree- 
ment in writing with the plaintiff Goldsmith, -whereby, among 
other things, he appointed Goldsmith his attomey, "andinhia 
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place and stead to commence, prosecute, compromise, settle, 
release, conclude and enforce, by suit at law or in equity, any 
infringements of the nights secured to him, said Spofford, " by 
said patent, by the défendant — ail such suits to bebrought in the 
name and at the cost of saidGoldsmith; that Spofïord thereby 
expresely covenanted and agreed that he wonld not do, in 
respect to the défendant, any of the acts which he thereby 
authorized Goldsmith to do ; that Goldsmith is the sole law- 
ful person to bring the bill, as to the interest in the patent 
vested in Spolïord; that Hoffman and Spofïord will receive 
large profits from the patent if infringement by the défend- 
ant be prevented. It prays for a discovery of profits and of 
damages. The bill is demurred to beeause Spofford is not 
made a party, and beeause Goldsmith is made a party. 

It is provided by section 4919 of the Eevised Statutes that 
"damages for the infringement of any patent may be recov- 
ered by action on the case in the name of the party interested, 
either as patentée, assignée, or grantee." Jurisdiction is 
given to the circuit courts, by section 629, of ail suits in law 
or in equity arising under the patent laws. It is provided by 
section 4921 that, upon a decree being rendered in any case 
for an infringement, the complainant shall be entitled to 
recover, "in addition to the profits to be accounted for by 
the défendant, the damages the complainant bas sustained 
thereby. " 

The clear purport of thèse provisions is that the party in 
interest must bring the suit, whether at law or in equity, in 
bis own name, and cannot delegate the right to another per- 
son to bring the suit in the name of such other person, when 
the suit is not for the beneôt in any way of such other per- 
son. It is a question of public policy. The défendant bas a 
right to require that the real owner or party in interest shall 
be in court, so that the court may exercise a control over him, 
in the course of the suit, if necessary, to require him to do 
something which the rights of the défendant may require to 
be done. Goldsmith has no control as to the patent, or any- 
thing to be done under it, except to bring suits in respect of 
Spofford's interest. 
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There is another respect in which it is against public pol- 
icy to permit a suit like tliis to be brought. Goldamitli 
appears to be clothed with the entire discrétion as to when 
and under what eircumstances to bring suit, and when to 
compromise or settle for infringements. Spofford bas stripped 
himself of ail control in this respect, although be bas the bén- 
éficiai interest, and Goldsmitb is not averred to bave any. As 
was said by Judge Shipman, in Oregerson v. Imlay, i Blatchf . 
C. G. E. 503-6, this is "detrimental to the peace of society 
and the safety of individuals, and against public policy. " 

The demurrer is allowed, with costs, but the plaintifs may 
move-, on notice, for leave to amend the bill. 



Gbeeitt V. Thb Baek Katb Cann, etc. 

(District Court, E. D. New Tork. April 27, 1880.) 

Admiraltt— Damages foe Pbhsonai, Injuries— Stowasb—Dutt of 
OwKEB. — Where a ship's crew stowed dunnage in the between-decks, 
held up by bracea overliead, aud one pile broke away and fell, causing 
Personal injury to a man who was assisting lu trimming the cargo of 
grain then going into the ahip, and an action was brought by the man 
for damages, held, that the ship was liable for the Personal Injuries 
caused by the insufficient and careless manner of stowing the dunnage- 

John J. Allen and Patrick Keady, for claimant. 

Henry T. Wing, for respondent. 

Benbjdiot, D. J. This action is brought to recover damages 
for Personal injuries caused by the falling of a mass of dun- 
nage and plank upon the libellant while he was engaged in 
trimming the cargo of the bark Kate Cann, in the harbor of 
New Tork, on the twenty-first day of November, 1878. 

The facts are as follows: The bark Kate Cann was an 
English vessel, under a charter to receive and transport a 
cargo of grain. The grain was being put into the vessel from 
an elevator in the Atlantic dock. The libellant was one of 
several persons who had agreed to trim the grain as it came 
into the hold from the elevator spout for so much a bushel, 

v.2,no.2— 16 
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paid by the elevator oompany. At the time of receivîng the 
injury complained of the lower hold was about full of grain, 
and the hbellant was sitting in the between-decks, his work 
having been Buspended for the moment to permit a change in 
the position of the elevator spout. In the between-decks, 
and behind and above the Hbellant, -when so seated, a quan- 
tity of dunnage and plank had been stowed behind two 
braces, each running from the ceiling at a point about mid- 
way between the decks to a point on the deck beam above, 
several feet from the vesseFa side, and forming a sort of 
rack. While the libellant was seated as above described, 
nearly under this dunnage, the braces gave away, and the 
whole mass fell upon him, causing him injuries of a serious 
character. 

The évidence leàves no room to contend that the libellant 
is in auy degree responsible for the falling of the dunnage 
upon him. He had nothing to do with the stowing of it, nor 
is there any évidence of his having interfered with it after it 
was stowed; nor was its fall occasioned by any act of his. 
The braces supporting the dunnage had been put up by the 
second mate of the vessel, some 10 days before the accident, 
for the purpose of stowing the dunnage behind them, and the 
dunnage was piled upon them by the second mate and two 
of the crew. Six of thèse racks were put up at the same 
time and fiUed with dunnage. This method of stowing dun- 
nage in the between-decks, in order to hâve it out of the way 
until needed for use, is not unusual. On the morning of the 
day on which the accident occurred two heavy planks were 
taken by the crew from the main deck of the vessel, and 
placed in that one of the racks which subsequently fell upon 
the libellant. 

There is no évidence that the libellant had knowledge of 
this increase of the weight resting upon the braces under 
which he seated himself, nor did anything ooour to call the 
libellant's attention to this dunnage ; and there is no évidence 
to lead to the conclusion that any person interfered with it 
between the time of placing the plank upon it, at about 9 a. m.. 
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and its fall at about 5 p, m. of the same day. The fall was 
without warning or any apparent cause other than the exces- 
sive weights pressing upon the braces. After the accident 
one of the braces was found to bave broken, but it cannot 
be told whether the braces broke first, or whether the fasten- 
ings of the braces lirst gave way. From thèse facts the fair 
inference is that the placing of the heavy plank in this rack 
overweighed the braces and rendered the mass insecure. 

From the moment of the addition of the plank the mass 
in its then position was a dangerous structure, erected in a 
place where men were required to be, and caleulated at any 
moment to inflict great bodily harm. 

Whether upon thèse facts the libellant is entitled to the 
relief be seeks by this proceeding is the question now to be 
determined. The jurisdiction of a court of admiralty to con- 
demn a ship to pay damages arising from the neglect of the 
owner or master of a ship to discharge a maritime duty aris- 
ing upon navigable waters cannot be deemed open to ques- 
tion. There are many adjudged cases in which it bas been 
said, in respect to torts, that the jurisdiction arises from the 
locality alone. 

"The jurisdiction of courts of admiralty, in matters of con- 
tract, dépends upon the nature and character of the contract, 
but in torts it dépends entirely upon locality. If the wrongs 
be committed on the high seas, or within the ebb and flow of 
the tide, it bas never been disputed that tbey corne within 
the jurisdiction of that court." Phila., W. é B. R. Co. v. 
PhUa. é Havre de Grâce S. Tow-boat Co. 23 How. 215 ; S. B. 
Co. V. Chase, 16 Wall. 63. 

It is almost a daily occurrence in thèse courts, not only to 
entertain jurisdiction, but to charge the ship with damages suf- 
fered by other ships because of neglect on the part of the crew 
properly to navigate the offending ship. So, also, it is not 
an infrequent occurrence to charge an offending ship with 
Personal injuries resulting from her improper navigation, and 
this when theperson injured is in no way conneoted with the 
offending ship. TH Washington v. 2'he Gregory, 9 Wall. 
613. 
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In cases of this description the ship heraelf is held respon- 
eible for the failure of her crew to discharge a duty ariaing 
ont of the navigation of the ship, and owing to ail other ships 
and the persoiis on board thereof. In such cases admiralty 
courts apply to the ship herself the rule that "a principal is 
liable for the acts and négligence of the agent in the course 
of his employment, although he did not authorize or did not 
know of the acts complained of." R. Co. v. Hanning, 15 Wall. 
649. "By the maritime law the vessel, as well as the owners, is 
liable to the party injured for damages caused by its torts. By 
that law the vessel is deemed to be an offending thing, and may 
be prosecuted without any référence to the adjustment of re- 
sponsibility between the owners and employés for the négli- 
gence which resillted in the injury." Sherlock v. AUing, 93 
U. S. 108. 

So, also, ships are oharged in the admiralty for a failure of 
their crews to perform contracts made for the transportation 
and safe delivery of the cargo of the ship. In those cases 
the ship herself is oharged because of the relation of the con- 
traet to the employment of the ship ; but the liability of the 
ship is not confined to cases arising from faulty navigation, 
or eut of a breach of the contract of affreightment, as waa 
said by the learned judge who rendered the décision in the 
case of the Germania, so greatly relied on by the claimants. 
But in ail thèse cases there is a duty on the part of the offi- 
cers and crew, as representing the owner, and in the discharge 
of the authority entrusted to them by him, and while acting 
within the scope of such authority, not be négligent towards 
the person to whom the liabilit/ is incurred. The duty may 
arise out of the fact that the vessel is being navigated, or is 
anchored in the pathway of other vessels, or has a relation by 
contract to the person injured, in person or property, and no 
-doubt out of other circumstances. Jennings v. Bark Ger- 
mania, Blatchford, J., MSS. March 12, 1878. 

Such a liability, in my opinion, exista where damage arisea 
from the neglect on the part of the owner of a ship to dis- 
charge any duty arising on navigable waters out of the em- 
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ployment of the ship as an instrument of commerce, and 
owing to the person injured. If, then, it appears in this case 
that there was a duty owing to the libellant in respect to the 
maiiner of stowing the dunnage and plank that fell upon him, 
and it also âppears tliat such duty arose oui of the employ- 
ment of the ship as an instrument of commerce, and to be 
performed on navigable waters, the jurisdiction of this court 
to condemn the ship, and the right of the libellant to require 
that the ship be held to be charged with the damages caused 
to him by the omission of that duty, must be upheld. 

I proceed, therefore, to the inquiry whether the owner of 
this ship, who, for the purposes of this inquiry, must be held 
to be represented by the crew of the ship, under the rule 
already stated, became charged with any duty towards the 
libellant in respect to the stowage of the dunnage and plank 
that caused the injury in question. The character and posi- 
tion of the dunnage and plank hère become important, and 
it is to be noticed that the weight of the mass, and its posi- 
tion at the top of the between-deeks, and overhanging the 
space where men must necessarily be at work, rendered the 
structiire dangerous to life, unless it was properly secured. 
It was 80 arranged that, from its nature, it was dangerous to 
ail persons who might be in that part of the between-deoks. 
It was at ail times, at least from the time of the addition of 
the planks to the weight resting upon the braces, equaUy dan- 
gerous, and necessarily so. The danger arose not from any 
use of the thing, but from the thing itself, 

So far as the character of the structure affects the question 
of liability, this case seems to be within the principle of the 
case of Thomas v. Winchester, 6 N. Y. 397 ; for in this case, aa 
in that, the death or great bodily harm of some one was the 
natural and almost inévitable conséquence of the structure as 
it was at the time it fell. Such being the character of this 
structure, in case the mass was not properly secured, if the 
libellant was in the between-decks of this ship in the exercise 
of a right to be there, the ship-owner owed him a duty to see 
that the dunnage and plank were properly secured, which duty 
was not properly performed. 
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In regard to the présence of the libellant in the between- 
decks, the évidence shows that he was net there by the mère 
sufferance or license of the ship-owner, but for the purpose 
of performing a service that could not be performed elsewhere, 
and in which the ship-owner had an interest. To be sure, the 
libellant was not directly employed by the ship-owner, and it 
may be truly said that no relation by contract existed between 
the ship-owner and the libellant. But the libellant was trim- 
ing the ship-owner's ship. He was doing what was necessary 
to be done to enable the ship to carry the cargo in safety, and 
the reason why he was so employed was because the ship- 
owner had, by a contract with the charterer, indirectly pro- 
vided for the performance of this service. 

There was a relation between the ship-owner and the libel- 
lant arising, not out of the mère présence of the libellant on 
board the ship, but out of the service he was then engaged 
in performing, the necessity of that service to the ship-owner, 
and the circumstances of the libellant's employment toperform 
that service. The libelant had, therefore, a right to be where 
he was; and it folio ws that there was a duty on the part of 
the owner to see to it that the dunnage and plank stowed 
above him were so secured as to prevent its falling upon him 
of its own weight. Nicholson v. The Erie R. 41 N. Y. 533. 

The libellant's case différa from the case of the Germania, 
to which référence bas already been made. In the case of the 
Germania a charterer of the ship had contracted to deliver to 
the ship a cargo of grain in bags. The libellant was employed 
by the charterer to sew up the bags of grain as they were filled, 
and while walking over the deck of the ship fell through an 
open hatchway and was injured. In that case it was not 
necessary that the bags be sewed on board the vessel, or 
indeed to be sewed at ail except to enable the charterer to per- 
form his contract to deliver the grain in bags. In this case 
the grain could not be carried unless it was trimmed on the 
ship, and the libellant was injured while engaged in perform- 
ing that service. This libellant was, in a very proper sensé, 
reqïdred by the ship-owner to bé in the between-decks of the 
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Bhip, and he was tliere engaged in ship's work. The ship's 
officers testify that they were seeing to it that the grain was 
properly trimmed. It would be strange indeed if he could be 
there so engaged without any duty on the part of the owner of 
the ship to see to it that he was not subjected to the péril aris- 
ing f rom such a structure as the évidence discloses this pile of 
dunnage and plank to hâve been. 

Moreover, in the case of the Germania, the injuries arose 
from that common and at most times necessary feature of a 
ship's deck while in port, viz., an open hatch; while hère the 
libellant was injured because of the dangerous character of a 
structure erected in the between-decks, as to the nature of 
which the libellant had no means of informing himself, and 
respecting which he was informed by no one. This case 
would seem to be within the rule as stated in Smith v. Dock 
Co. 3 L. E. G. P. 326, that persons inviting others on their 
premises are answerable for anything in the nature of a trap 
upon' their grounds. It is certainly within the principle of 
the case of Indemaux v. Dawes, 2 L. E. G. P. 311, where a 
gas-fitter, having contracted to fîx certain gas apparatus to 
the def endant's premises, sent his workman, the plaintiff, after 
the apparatus had been fixed, and by appointment with the 
défendant, to see that it acted properly, and the workman 
having gone upon the défendant 's premises fell through an 
unfenced shaft in the floor and was injured. In that case 
the plaintiff was held entitled to recover because he was not 
a mère volunteer. 

For thèse reasons I conclude that the damages sued for 
arose from the neglect of a duty owing by the ship-owner to 
the libellant. This neglect was the neglect of a maritime 
duty, and attaches to the ship herself. Not only did the neg- 
lect occur upon navigable water, but in the performance of a 
service necessary to be performed to enable the ship to receive 
her cargo. The stowing of this dunnage was part of the ordi- 
nary duty of the ship's crew, and in this case was done by 
the crew. The object of stowing the dunnage was to facilitate 
the taking in of the very caffgo upon which the libellant was 
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employed at the timehe was hurt. Still further, the dunnage 
and plank that, by reason of neglect in the manner of stow- 
ing, fell upon the libellant, were part of the apparel and fur- 
niture of the ship. 

In légal effect the blows inflicted upon the libellent were 
blows of the ship, and for blows given by the ship she has 
always been held liable ; as, for instance, in cases of collision. 
It thus appearing that this is a case where the damage sued 
for was eaused by the wrongful neglect, upon navigable water, 
of a duty owing to the libellant by the owner of this ship, and 
arising ont of the employment of the ship, in her capaeity as 
a carrier of cargo, I must adjudge the vessel herseif to be lia- 
ble for such damage, and she is accordingly condemed to pay 
the same. Let a référence be had to ascertain the amount 
of the damage. 
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DuNLAP V. Stbamboat Remancb, etc. 

(Circuit Court, D. Oeorgia. , 1880.) 

Carmers op Passbngbrs— Liabilitt op. — Carriers of passengers are not 
insurers of the aalety and lives of their passengers, but are bound to th» 
exercise of the utmost knowledge, skill and vigilance. 

Bteamboat— Explosion dp Botiar — NEauGBNCE. — The explosion of the 
boiler of a steamboat causing injuries is prima fade évidence of négli- 
gence. 

Negligencje — Insufpicient Evidence to Rebut. — Evidence in this case 
considered, and héld not sufficient to remove the presumption of négli- 
gence arising from the fact of the explosion of the boiler of the boat. 

In Admiralty. 

B. R. RicJuirds and H. C. Cunnîngham, for libellant. 

Lester é Ravenel, for respondent. 

WooDB, C. J. The Eeliance was a passenger and freight 
Bteamboat, making regular trips by the middle route between 
Jacksonville, Florida, and Savannah, Georgia, On Septem- 
ber 3, 1878, about 10 o'clock p. m., she left Jacksonville, 
bound for Savannah. On that trip the libellant was a pay 
passenger. Between 11 and 12 o'clock on the night of that 
day, as the Eeliance was going up the St. Mary's river, one 
of her boilers exploded. The resuit of the explosion was to 
throw overboard her other boiler and to break in the lower 
forward saloon. 

At the time of the explosion the libellant was sitting on the 
port side of the upper deck. He was thrown upwards by the 
explosion and fell upon the deek 10 or 12 feet from wherehe had 
been sitting at the time of the explosion, His right leg was 
broken at the neck of the trachanter, and his elbow and hand 
were bruised. He was taken to a hospital in Savannah for 
treatment, and for weeks suffered great pain from his in- 
juries. As a resuit of the fracture he was crippled for life, 
his injured leg being shortened about an inch and a half. 

The libellant was an Episcopal clergyman, and at the time 
of his injuries aged 37 years, and wasof sound bodilyhealth. 
At the time of the explosion William Moultrie, first engineer 
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)t the boat, was in charge of the engine; he was killed by th& 
explosion ; hé went on duty at 6 o'clock that evening. Mark 
Davis was fireman on duty at the same time. 

John Sherman was second engineer, and was relieved by 
Moultrie at 6 o'clock. When Moultrie relieved him he told 
Sherman that when the latter came on watch again that night 
he should keep a strict lookout for everything, and to be sure 
to keep his eyes on the pump and to see that it continued to 
work. 

At the time of the explosion, Moultrie, the engineer, was 
in his UBual position, in f ull view of the glass and water-gauges. 

The explosion was preceded by a humming or whistling 
noise, and water and ashes came from under the port boiler 
and were blown forward. 

The testimony touching the character of Moultrie, the en- 
gineer on duty when the explosion took place, was conflicting ; 
some of the witnesses spoke of him as a sober, careful and 
compétent engineer, and very faithful and attentive to his 
duties. One witness, however, stated that about two weeks 
before the explosion he saw him on the wharf at Savannah, 
while the boat was getting up steam, so drunk as to be unfit 
to run an engine in any steamer, The witness said he spoke 
to Mr. Benson, the agent of the boat, about the condition of 
Moultrie at that time, and Mr. Benson said the company in- 
tended to get rid of him as soon as possible. 

The évidence showed that the boilers and machinery of the 
boat were in good order and repair just before the explosion. 
The boilers had been repaired and inspected in August pre- 
ceding, and a short time before the trip on which the explo- 
sion occurred had been cleaned out, and were apparently 
Sound and good. The pump was a good one, and had never 
been known to fail. 

There was a glass water-gauge, and there were water-cocks 
for ascertaining the quantity of water in the boilers. The 
évidence showed that it was necessary to try the water-cocks, 
as well as to examine the glass water-gauge, in order to 
ascertain the height of the water in the boilers; that it waa 
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not prudent to rely entirely on the glass water-gauge, "which 
was likely to choke up and deceive the engineer. There was 
Bome conflict in the évidence whether it was customary on the 
boat to test the water by the water-cocks. 

After the explosion a pièce of the bottom of one of the 
boilers was found in the boat. It was hard and brittle, 
and broke under the shears. Its tensile strength had been 
lost to the extent of 5,000 or 6,000 pounds by being heated 
and chilled. It had been bumt by fire. It was in évidence 
that it was the duty of an engineer to prevent the burning of 
his boilers, and that when they were allowed to burn there 
was a presumption of négligence. 

The Keliance was allowed to carry 80 pounds of steam, but 
she not unfrequently carried from 82 to 83 pounds, and it 
was often necessary for her to carry this amount to make up 
her time. Just before the explosion the steam-gauge in the 
cabin indicated a steam pressure of 72 pounds. 

The libellant was without fault, and his injuries were re- 
ceived without any négligence or carelessness on his part. 

The carriers of passengers are not insurers of the safety and 
lives of those whom they carry. Ang. on Car. § 536 ; 2 Greenl. 
on Ev. § 222; Christie v. Griggs, 2 Camp. 79; Israël v. Clark, 
é Esp. 269; Aston v. Heavier, 2 Esp. 533; Meir v. Penn. 
n. Co. 64 Penn. St. 225 ; McPadden v. N. Y. Cent. R. Co. 44 
N. Y. 478; Danïd v. Metropolitan R. Co. L. Eep. 5 H. L. 45. 

Nevertheless, a carrier of passengers is bound to exercise 
the utmost knowledge, skill and vigilance to carry his passen- 
gers in safety. Curtis v. The Rochester é Syracuse R. Co. 18 
N. Y. 543; Steamboat New World v. King, 16 How. 469; 
Stokes V. Suttonstall, 13 Pet. 181. 

In the last case cited the suprême court says : "It is cer- 
tainly a sound principle that a eontract to carry passengers 
diiïers from a eontract to carry goods. For the goods the 
carrier is answerable at ail events, except an aet of God and 
the public enemy. But, although he does not warrant the 
safety of the passengers at ail events, yet his undertaking and 
liability as to them go to this extent, that he or his agent, if he 
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acts by an agent, shall provide compétent skill, and tliat, so 
far as human oare and foresight can go, he will transport 
them safely." 

The explosion of the boiler, and the conséquent injuries to 
the libellant, are, of themselves, prima facie évidence of nég- 
ligence. 

In Christie v. Griggs, 2 Camp. 69, Sir James Mamfield, cliief 
justice, said : "I think tbe plaintiff bas made a prima facie 
case by proving his going in the coach, the accident, and the 
damage he has suffered. When the breaking down or over- 
turning of the coach is proved, négligence on the part of the 
owner is implied." 

This case is cited with approbation by the suprême court in 
Stokes v. Suttonstall, supra; in Railroad Company v. Pollard, 
22 Wall. 341. The case of Stokes v. Suttonstall, 13 Pet. 181, 
was approved, and it was declared that in a suit agaiust a 
railroad company for an injury to a passenger, if it appeared 
that the passenger was in the exercise of that degree of cai-e 
which might be reasonably expected from a peraon in his 
situation, and injuries occur to him, this is prima facie évi- 
dence of the carrier's liability. 

In the présent case, where the injury was caused by the 
explosion of the boiler of the steamboat, wliile the same was 
in charge of the servants of the boat, there can be no question 
that the explosion itself makes out a prima facie case of nég- 
ligence, and, unless this presumption is rebutted, eutitles the 
libellant to recover. 

The question for décision upon the facts is, therefore, has 
the respondent rebutted this presumption? 

The proof shows that the boilers of the Eeliance and her 
machinery were in good order. The boilers had been recently 
repaired and had been inspected by one of the government 
inspeotors at Savannah, and had been cleaned out a short 
time before. At the time of the explosion there were on 
defects apparent in the boat, her boilers or machinery. 

The explosion must, therefore, hâve been caused either by 
Bome latent defect which the closest examination could not 
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discover, or by the négligence of those in charge of the boil- 
ers and machinery, and it is incumbent on the respondent to 
show that the disaster was caused by the former, and not by 
the latter. 

There is no direct proof whatever that there waa any def eot 
in the boiler or machinery oï the boat to which the explosion 
could be attributed. The respondent, however, seeks to draw 
the inference that there was sueh defect from the proof tend- 
ing to show the good character of the engineer for sobriety, 
skill and attention to his daties, and from the fact that jnst 
before the explosion he was at his post apparently attending 
to his duties ; but there is évidence on the record tending to 
rebut this proof of the respondent. It is shown that the 
engineer was not always sober, and there is évidence tending 
to show that the glass gauge was relied on to asoertain the 
height of water in the boilers, and that the water-gauge 
cocks were not used for that purpose. This, aecording to the 
évidence of the government iaspector, would be négligence, 
because a glass gauge is likely to choke up and deoeive the 
engineer. 

But the fact which, to my mind, rebuts the inference to be 
drawn from the alleged good character of the engineer, and 
his attention to his duties, is found in the condition of that 
part of the boiler which was left in the boat after the explo- 
sion. The government inspector says, in référence to tais frag- 
ment of the boiler : "I examined it with Mr. Henderson. We 
had it eut, but did not eut the worst part of it, as we desired 
to keep it for f urther information. The pièce we had eut was 
hard and brittle, and it broke under the shears; its tensile 
strength had been taken away to the extent of about 6,000 or 
6,000 pounds by being heated and chilled; it had been burned 
by fire." 

This witness adds: "It is an engineer's duty to prevcnt the 
burning of the boilers, and the presumption is that whe» they 
do burn it is négligence." On this point Sherman, tte stcond 
engineer, says : "I would consider it great carelessness to let 
your boiler burn; it could not happen without great careless- 
ness." 
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The respondent claims that the pièce of the boiler found on 
the deck might hâve been burned after the explosion by the 
fire left in the furnace. This is mère conjecture, without any 
évidence to support it, and the resuit of the explosion, as dis- 
closed by the évidence, renders such a theory extremely im- 
probable. This évidence makes it perfectly clear that the 
boilers of the boat were not in a sound condition at the time 
of that explosion, and that their unsafe condition v^as due to 
the carelessness of the engineers, or one of them. It may 
hâve been owing to the carelessness of Moultrie, the engineer 
on duty at the time of the explosion, or of the second engineer, 
Sherman, who admitted after the disaster that it was not his 
habit to try the water-gauge cocks, and who for this négli- 
gence has had his license revoked. 

It is also in évidence that the boat very frequently carried 
more passeng'ers than she was allowed to. With ail this tes- 
timony touching the management of the boat by her engineers 
and the condition of the boilers at the time of the explosion, 
we are asked to iind that the explosion was caused by some 
hidden defect in the material out of which the boilers were 
constructed, and not to defects caused by carelessness and 
bad management. No hidden defect is shown to exist, and 
we are asked to infer it from the good character of the engi- 
neers. The facts prove that the engineers were oareless .and 
négligent, and the resuit of that négligence is shown by the 
condition of the boilers at the time of the explosion. The 
natural and almost unavoidable inference is that the explosion 
was the resuit of the bad treatment of the boilers by the 
engineers, and not the resuit of some concealed flaw. 

In my judgment, the presumption of négligence arising 
from the fact of the explosion is not removed, but is greatly 
strengthened, by the évidence in the case, and the libellant 
must hâve a decree for the damage that he has sustained. 

tJpon the facts, as disclosed by the évidence, I estimate his 
damage at $5,000, and direct a decree in his favor against 
the boat for that sum, and costs, both in this court and in 
the district court. 
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Btbetch vs. The Tuo Maegahet. 

{District Court, 8. B. MieUgan. April 8, 1880.) 

ADMiBAi/rT— DuTY OF Tow— LiABiLiTT OP TuG— It is the duty of a tow 
to be steered properly, to follow in the wake of the tug, and do ail that 
nautical skill requires for the proper management of such tow. Where 
a vessel being towed cairied so much sail that the tug could not, at the 
critical moment of her entering the harbor, control her either ag to 
course or headway, hdd, that it should not be liable for damages aug- 
tained by such vessel in conséquence thereof. 

In Admiralty. 

Ackley & Farr, for libellant. 

(?. G. Markhaus, for tug Margaret. 

WiTHEY, D. J. In seeking to enter the harbor of Lnding- 
ton, the Bchooner Mary was taken in tow by the tug Margaret, 
June 20, 1878, about 9 o'clock in the evening. She was 
about five miles south of the south pier, and three or four miles 
out from shore ; wind from the north-west, from 15 to 20 miles 
an hour. The course taken to reaoh the harbor was about 
north by east; speed about three or four miles an hour, the 
Bchooner carrying her mainsail, foresail, and fore-staysail. 
The two piers at Ludington run due west from the shore; 
the south pier extends into the lake about 200 feet further 
than the north pier, so that the vessel in entering the harbor 
had to round the south pier. The same course was contin- 
ued af ter the tug took hold of her until the tum was made to 
go into the harbor. In entering, the sohooner went off to the 
northward, and north of the north pier, when the Une was eut 
by the tug. During the night the schooner was damaged 
from the position she occupied, and this suit is brought to 
indemnify her for such damages. The sea was running so 
that the current tended to carry the vessel leeward. The 
captain of the schooner states that -when within half a mile 
of the south pier he ordered the mainsail lowered, and it was 
slackened about one-half down, or a little more; that the tug 
kept its course, passing the end of the south pier at about 100 
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feet distant, and until nearly opposite the end of the north 
pier, then turned sharp, the line slackened, and the schooner 
"shotpast the dock, when a strain came on the tow-line," and 
she struck the end of the north pier, and the tug eut the line. 
He testifies that he received no orders from and gave none t 
the tug ; but says -when he gave his line to the tug he asked 
the master if he should keep on sail to help her along, and 
received answer, "Yes, sir;" that just prior to entering she 
was steering about north, or north by east, and as she passed 
the end of the south pier "then she was turned." He says he 
cannot state what way the vesselwasheadedwhen she struck 
the end of the north pier, "because she was going off to the 
eastward fast when she struck." When asked the reason of 
the yessel going on the north pier and around it, he answers, 
"From the fact of the captain (of tug) not bringing the vessel 
far enough out into the lake to the westward and giving a 
chance to foUow the tug into the harbor, and having eut the 
line." 

The master of the tug testifies that he had the vessel in tow 
from an hour and a half to two hours ; that she had on her 
foresail, mainsail and jibs ; that he thinks they were west of 
the south pier before rounding to, to corne in, from 1,200 to 
l,éOO feet, because he could not see the south pier when he 
got in range of the piers or light ; that the vessel kept on her 
canvas after they had rounded to to make the harbor ; that she 
straightened up in line of the tug before the latter reached the 
end of the piers ; that as she rounded to he could see both 
her tow-line and her signal lights; that she foUowed the tug 
until he got abreast of the end of the north pier, when she 
sheered off to the northward of the north pier. He was asked 
what caused the vessel to sheer and go to the northward of 
the north pier, and answered, "having her mainsail on." 

He further testifies that the vessel had her "mainsail on, 
and her sheets hauled clear up, coming close by the wind, 
before we made the turn. When we got pretty close to the 
end of the north pier a sea happened to strike his port quar- 
ter and that carried his stern to the southward ; enough so that 
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liis mainsail wouM fill again, and so that the schooner luffed 
up and shot by the end of the north pier. The schooner had 
to slack her main peak halyards in order to make her course 
up alongside the north pier; when she got around to the 
north ward she shot clear by the pier." He furthër statea 
that the tug was there just inside the north pier, so that her 
stem -was just about even with it, and she was about 25 feet 
Bouth of the north pier. 

There are the usual contradictions and disagreements 
between the men on the schooner and those on the tug 
touching the tnaterial facts. There are five -witnesses, sailors 
and masters of vessels, having no interest, wbo agrée sub- 
stantially that the cause of the disaster was attributable to 
unskilful management by the master of the schooner. Tak- 
ing into considération the direction and strength of the wind 
and the condition of the sea, it would not seem to be proper 
management on the part of the master of the schooner, after 
turning to go into the harbor in tow of a tug, to carry any 
mainsail at ail. To carry any part of her mainsail wonld, in 
the opinion of experienced sailors, hâve a tendencyto render 
her unmanageable; cause her to broaoh to and go to the wind- 
ward in spite of the tug. 

It is claimed that the tug was at fault in failing to keep the 
Une, and not using proper efforts to bring the vessel back from 
the north side of the north pier, but masters and seamen of 
much expérience havo said that the tug could not hâve pre- 
vented the disaster after the schooner went to the northward 
of the pier. It was plainly the duty of the master of the ves- 
sel, in the absence of any directions from the master of the 
tug, to manage his helm and sails judicioualy. 

It is not contended that it was unsafe for the tug to under^ 
take bringing the schooner in, from any condition of the wind 
or sea. It is claimed that the tug slackened berline at a crit- 
ical moment for the vessel, and came too close to the end of 
the south pier when turning to corne in. The better opinion 
seems to be, on the part of those compétent to judge, that 
the vessel would be carried ahead so that the tow line would be 

v.2,no.2— 17 
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slackened between the seas in conséquence of the force of wind 
and sea. Whether the line was slackened from any other 
cause does not satisfactorily appear. As to the distance 
west from the end of the south pier when they turned to corne 
in witnesses do not agrée, and this fact does not seem to us 
at ail controUing. 

The évidence establishes, in our opinion, that there would 
hâve been no difficulty in bringing the tow in safely had the 
Bchooner carried no part of her mainsail, and the question of 
liability appears to us to turn upon whether the tug or the 
schooner is responsible for so much after sail being carried 
from the time when the turn was made to corne in. 

The tow was from 120 to 180 feet in the rear of the tug. 
It was in the night, and in our opinion, unless the tug had 
assumed to take entire control and direction of the vessel, it 
was the latter's fault if she had up part of her mainsail. To 
apply Buch rule is to do no more than to require of the cap- 
tain of the schooner the exercise of that measure of care and 
skill which is incumbent on the tow. The Margaret, 94 U. S. 
496; The Margaret, 5 Bissell, 357. In the latter case it is 
said there are certain duties incumbent on those who hâve the 
management of the tow. It is the duty of the tow to be 
steered properly ; to foUow in the wake of the tug, and to per- 
form ail those duties which nautîcal skill demands in order 
to properly manage the tow. 

It is manif est that if the tow, at a critical point, when about 
to enter the harbor, carries such sail as to take her out of the 
control of the towing craft, either as to her headway or course, 
the tug should not be held at fault for any disaster that en- 
Bues. 

We entertain the opinion that the libel should be dismissed, 
and deoree accordingly, with costs to claimant. 



THE JOSEPH NIXON V. THE GEOBGB LYSIiB. 259 

?HB Joseph Nixon v. The Steam-Tug Geoegb Lysle and 

owners. 

{District Gov/rt, W. B. Pennsylvania. • , 1880.) 

Admtralty — CoLUSiON — Damages Allowed. — In conséquence of a col- 
lision between libellant and défendant, caused by the négligence of the 
défendant, libellant was obliged to put into port for repairs, by reason 
of ■which she lost 11 }4 days' time in making repairs and waiting for a 
rise in the river sufBcient to float her tows ; having, by the delay, lost 
the benefit of the rise existing at the time of collision, ffdd, that the 
cwner was entitled to recover as damages — (1) The amount of the re- 
pairs ; (2) the loss sustained by reason of his failure, in consequenca 
of the collision, to deliver certain coal contracted and in tow ; (3) de- 
murrage during the time the beat was delayed in undergoing repairs. 

In Admiralty. 

John H. Barton, for libellants. 

John G, MacConnell, for respondents. 

AcHBSON, D. J. On the twelfth day of November, 1877, the 
libellant's steam-tug, the Joseph Nixon, with a tow of 11 
pièces — nine thereof being loaded coal barges — was proeeed- 
ing down the Ohio river on a voyage from Pittsburgh to Cin- 
cinnati. For several hours during the moming of that day 
the Joseph Nixon had been closely foUowed by the respond- 
ents' steam-tug, the George Lysle, which, with a tow of loaded 
coal barges, was also proceeding on a voyage down the Ohio. 
At about noon of said day, when the boats had reached 
a point nearly opposite the town of East Liverpool, in the 
state of Ohio, the forward end of the tow of the George Lysle 
coUided with and ran into the wheel of the Joseph Nixon. 
The day was calm and clear, The Joseph Nixon was in 
proper place, and was properly navigated immediately before 
and at the time of the collision, and was plainly in sight of 
the pilot of the George Lysle. The latter boat gave the 
former no signal or warning. It was the clear duty of the 
George Lysle (which was the faster boat) to slacken her 
speed or adopt précautions to avoid collision. Whitridge v. 
Dill, 23 How. 448. By the exercise of ordinary care on the 
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part of the pilot of the George Lysle the disaster woiild havo 
been averted. 

Upon this braneh of the case there is little conflict in the 
testimony, and I find, without hésitation, that the collision 
was entirely the resuit of négligence on the part of those in 
charge of and navigating the George Lysle, and that the 
Joseph Nixon was whoUy free from blâme. 

By reason of the collision the wheel of the Joseph Nixon 
vras partially broken, and was so disabled that the boat was 
unfit to proceed to her destination without stopping to make 
repairs. Immediately af ter the collision men were set to work 
to clear away the wheel and put it in condition to turn. While 
this was going on the boat and her tow floated down the 
Btream. About the time the wheel was clear and free to 
move the captain consulted his pilot in respect to the best 
place to land for repairs, and the pilot recomnîended New 
Cumberland, Ohio, as a proper place for the purpose. New 
Cumberland is about 10 miles below the place of collision. 
Before reaching New Cumberland the tow of the Joseph 
Nixon got aground at a point in the river about seven miles 
below the place of collision, called "The Clusters," and in con- 
séquence the boat was detained there several hours. During 
the evening of the same day, however, the boat got afloat 
part of her tow, and proceeded with it to New Cumberland, 
and there landed and tied up for repairs. Subsequently, and 
before the boat resumed her voyage to Cincinnati, the rest of 
the tow was taken off the bar at "The Clusters," without loss. 

It is claimed by the respondents that if the Joseph Nixon 
was in the disabled condition alleged by the libellant, the 
boat should hâve landed as soon as possible after the collis- 
ion ; that there were convenient and suitable places for speedy 
repairs above "The Clusters," and that it was improper to go 
so great a distance as New Cumberland before landing. Upon 
this point the testimony is conflicting. I think, however, that 
the captain and pilot of the Joseph Nixon were the best judges 
of what was proper to be done in the emergency which was 
upon them ; and I am of opinion that the évidence as a whole 
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does not convict them of any error of judgment. Moreover, 
the short détention at "The Clusters" did not cause any mate- 
rial delay in repairing the broken wheel. It was found neces- 
sary to send to Pittsburgh for materials and a ship carpenter 
to make the necessary repairs, and the repairs were not com- 
pleted until the end of three or four days, although ail reason- 
able diligence was exercised. In the meantime the water had 
fallen so much that when the repairs were complet^ d the boat 
could not résume her voyage, but was compelled to remain 
at New Cumberland until the next rise. By reason of the low 
stage of water the boat was not able to leave New Cumberland, 
with her tow, until November 23, 1877, when ahe resumed her 
voyage and completed it. 

The libellant claims damages to the amount of $1,298.07. 
The claim is of a threefold nature, and embraces — (1) The 
Bum of $198.80, being the cost of the repairs and necessary 
incidental expenses ; (2) the aum of $486.98, being a loss on 
certain coal; (3) the sumof $612.49, being the loss of profita 
upon the trip or voyage. 

First. The libellant is clearly entitled to recover the costs 
of the repairs and the necessary incidental expenses con- 
nected therewith ; and thèse I find to amount to the sum of 
$198.80, the items thereof being specified in the bill of par- 
ticulars annexed to the libel. 

Second. The second item of the libellant's claim grows out 
of the foUowing facts. The libellant was the owner of 64,906 
bushels of the coal in the tow of the Joseph Nixon. This coal he 
had sold deliverable on that rise to certain parties at Cin cinnati. 
The contract price was 8 cents per bushel for part of the coal, 
and 7| cents for the rest. In conséquence of the collision, 
and the interruption of the voyage which ensued, the coal did 
not reach Cincinnati in time to be delivered to the purchasers 
according to the terms of the contract, and they supplied 
themselves with other coal, When the libellant's coal reached 
Cincinnati he was compelled to sell it, and did sell it, at the 
then market price, and thereby sustained an average loss of 
three-fourths of a cent per bushel, the différence between the 
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contract price and the market price. His losg was $486.78. 
The évidence on this subject appears in the testimony of 
Joseph Nixon, at page 67 et seq., and of John F. Kelling, at 
page 146 et seq. It does not appear that there was any 
market for coal at New Cumberland, or that the libellant could 
hâve done anything to avert or lessen the loss. 

The respondents insist that they ought not to be charged 
with this loss.' But why not ? Upon what just principle can 
it be thrown upon the libellant ? His loss was neither re- 
mote, spéculative nor uncertain. It was an actual loss, and 
the direct resuit of the collision. If the rule of indemnity or 
compensation is to prevail, the damages decreed to the libel- 
lant should embrace the loss he sustained on his coal. It 
has been held that the owner of the injured vessel may re- 
cover for freight lost by reason of the collision. The Atlas, 
3 Otto, 307, And in Van Tine v. The Lake, 2 Wall. Jr. 62, 
there was an allowance for loss of profits to the vessel during 
the time she was being repaired. Was the libellant's loss on 
his coal any less direct or certain than sueh loss of profits, or 
a loss of freight earnings ? I am of opinion that the second 
item of the libellant's claim is well founded and should be 
allowed. 

Third. But the item as set down in the bill of particulara 
— "loss on trip, $612.49" — stands on a différent footing. This 
estimate is made by the libellant upon a comparison of the 
net earnings of the hoat upon a prior and subséquent trip. 
His opinion as to this supposed loss is no doubt an honest one. 
But his own witness, J. W. Clarke, in answer to a question as 
to the probable profits of that trip, said : "It is a pretty hard 
thing to figure that thing up. If she made a steady trip she 
wouldn't make very much." Page 187. If it be conceded 
that such loss of profits would be allowable in a proper case, 
the claim as hère presented, it se.ems to me, is not satisfac- 
torily established. It rests largely upon mère conjecture. 
Moreover, after the interruption of llj days, the trip was 
resumed and completed. 

A more reasonable claim set up by the libellant is that for 



THB JOSEPH NIXON V. THE GEOBOB IiTSLB. 268 

demurrage or compensation for the détention of the Joseph 
Nixon while she lay at New Cumberland. The évidence 
tends to show the boat was worth $50 per day after ail proper 
déductions. I do not, however, think the libellant has shown 
himself entitled to any demurrage for the seven and one-half 
days during which the boat lay at New Cumberland await- 
ing a rise in the river after she was repaired. The stage of 
water during that time was not sùfficient to float the boat's 
barges, which drew six and one-half feet. But it does not 
clearly appear that the boat herself might not hâve been 
employed, nor was it shown that she would hâve been profit- 
ably employed during those seven and one-half days had she 
reached Cincinnati without interruption to her voyage. 

The allowanee of demurrage, however, during the four days 
the boat was undergoing repairs is justified, if not impera- 
tively required, by the décision in The Cayuga, 14 Wall. 270. 
I hâve fixed the demurrage at $30 per day. In view of the 
inexcusable character of the collision, I do not think the 
respondents can justly complain of the amount so allowed. . 

The libellant's damages will, therefore, be assesaed as fol- 
lows: 

Costs of repairs and necessary ineidental 
expenses - - - - - $198 80 

Loss on coal .... 486 78 

Demurrage ... - - 120 00 



$805 58 
— ^with interest from December 1, 1877. 

Let a decree in favor of the libellant be drawn in accord, 
ance with the foregoing opinion. 
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Weibyb V. Deessel, Eauschenbergeb k Co. 
(District Court, D. Maryland. April 27, 1880.) 

ADMTRALTT — CHAIiTER-PARTY — BliEAOH OF — BliOKER — DAVAOER. — A 

cliarter-party stipulated that a vessel should be consignée! to certain 
brokers free of commission ; penalty for non-performance, estimatcd 
amount oî freight. The only benefit to a broker in case of sucli con- 
signment would hâve been a probability of employment to procure for 
the vessel an outward freight, but he would hâve acquired no légal righl 
to render such service. There was a breach of the charter-party in the 
consignment of the vessel to a broker other than the one stipulated. 
Held, that the mère loss of a probable opportunity for employment was 
too uncertain and spéculative a damage on which to hase a claim for 
Buch breach by the broker named in the charter-party. 

In Admiralty. 

Marshall & Fisher, for libellant. 

A. Stirling,Jr,, for respondents. 

MoKRis, D. J. This is a libel in personam by the libellant, 
•who is the master of the Norwegiau brig Gazellen, for the 
freight on a cargo of sait brought by the ship from Hamburg 
to Baltimore, and delivered to the respondents as indorsees 
of the bills of lading therefor. The ship received the cargo 
under a charter-party executed in Hamburg between the 
libellant and a merchant of that place named Kleimbst, who 
shipped that sait. 

The answer allèges that the freight had been forfeited, for 
the reason that, by a stipulation contained in the charter- 
party, the ship was to be consigned at Baltimore to the re- 
spondents, who are ship-brokers, and that the libellant did 
not consign the ship to the respondents, but consigned her to 
another firm of ship-brokers at Baltimore, in breach of the 
charter-party, and without cause, in conséquence •whereof the 
respondents lost the fées and commissions for clearing the 
vessel, and proeuring lier a new charter for her homeward 
voyage, which thoy would otherwise bave earned and re- 
ceived. 

The answer allèges that by a well-known usage and agrée- 
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ment among ship-brokers in Baltimore they will not accept 
employaient in obtaining an outward charter for any vessel 
already consigned to another broker, so that if the ship had 
been consigned to the respondents, as stipulated, they would 
hâve earned the commission of 2^ per cent, paid for obtain- 
ing such outward charter, together with fées for clearing her 
for her homeward voyage; that by reason of the breach of 
said charter-party the said commission and fées ■were earned 
and received by another firm of ship-brokers, and that the ship 
was consigned to them for the purpose of enabling said firm 
to earn and receive said fées and commission, and with intent 
to deprive respondents of them. 

The charter is for a voyage from Hamburg to Baltimore, 
and the stiî)iilation is ; "The ship is to be consigned to Dressél, 
Eauschenberger & Co., Baltimore, free of commission ; * * 
penalty for non-performance of this charter-party, estimated 
amount of freight." 

The libellant having safely transported and delivered the 
cargo there can be no forfeiture of the freight, and the extent 
to which recoupment on aceount of breach of the charter- 
party could in any event now be allowed would be actual 
damages. 

The évidence offered by the libellants did not tend to prove 
any usage or custom by which a ship-broker, to whom a ves- 
sel was consigned, would bave an absohite right to procure 
for her an outward freight. On the contrary, the évidence 
tended to show that when a vessel is consigned, as in this 
case, "free of commission," the . ship-broker to whom she is. 
consigned is not eutitled to make any charge for attending. 
to the business of the vessel while she is under that charter ; 
and the only advantage to the ship-broker of having a vessel 
80 consigned to him is that he has then the best chance of 
being employed by the master or owners to obtain for her an 
outward cargo, and that other ship-brokers would so far 
respect bis position as consignée that, by common consent 
and usage, they would not interfère with him, and wouli 
refuse to take her out of his hands. 
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It was admîtted that the master or owner mîght hiiuBelf 
procure a homeward charter if he could, and would not then 
be bound to pay a commission to any one; or, if he pleased 
and could find another broker who would act for him, he 
might employ another broker without incurring any liability 
to the consignée. 

It was, therefore, only a probability of employment and 
conséquent compensation which the respondents would hâve 
acquired by having the vessel consigned to them, with the 
certainty that the business of entering her on her arrivai and 
such other service as they might perf orm while she was under 
the existing charter they would hâve to perform gratuitously. 
In the case of Phillips v. Briard, 1 H. & N. 21, the stipula- 
tion in the outward charter-party was, "the ship to be con- 
signed to charterer's agents in China free of commission on 
this charter;" language precisely similar in effect to the stip- 
ulation in the présent case. The offer was to prove a usage 
by which consignées under such a stipulation were entitled to 
procure a homeward cargo for the ship and to charge the 
usual commission on the freight whether they procured it or 
not, provided they were prevented from procuring it by the 
owner or master procuring it himself or otherwise than through 
their agency. 

But the court held that this usage was not admissible as 
against such a stipulation, as it would be adding to the plain 
language of the charter-party another and a différent alléga- 
tion, and would be in effect saying that because the vessel 
was consigned to the charterer's agents "free of commission" 
on the outward voyage, they were to be entitled to a commis- 
sion on the homeward cargo, whether they were employed to 
procure it or not, which would be not explaining but adding 
to the written contract. 

Now, if there could be no recovery under the présent stipu- 
lation — supposing the owner to hâve actually consigned the 
ship to the ship-brokers, and then to hâve, immediately on 
her arrivai, put her into the hands of another , broker — it is 
difficult to see what positive and certain damage could arise 
from the breach of the stipulation to consign her to them. 
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The mère loss of an opportunity which miglit or might not 
hâve led to a profitable employment is too uncertain and 
spéculative a damage on which to base a claim for breach of 
such a contract. 

There was undeniably a breach of the charter-party. The 
ship was not consigned to Dressel, Eauschenberger & Go. as 
Bgreed. But if the ship had been consigned to them "free of 
commission," they would hâve acquired no légal right to per- 
form any service or make any charge in respect to her, and the 
master could at any moment hâve deelined to allow them to 
attend to the ship's business ; and the fact that he then might 
hâve found it difficult to get another ship-broker in Baltimore 
to serve him does not, I think, alter the resuit. 

I therefore pronounee in favor of the libellant for the amount 
of the freight, with interest ; but as there was a breach of the 
charter-party, and the owner should not hâve allowed the stip- 
ulation to be put in the contract if he did not intend to ob- 
serve it, I yield to the suggestion of respondents'proctor with 
regard to the costs, and shall give no costs. 



268 FEDEBAL BSPOSTEB. 

CoBwiN and others v. The Barge Jonathan Chase, etc. 

(District Court, E. JD. New York. , 1880.) 

Admiralty — Salvage fhom Fieb. — A tug that had brought up to a pier 
and wilhin reach of the flre department a barge loaded with alcohol, 
upon whicU flre had broken out, held, entitled to ealvage, but not as 
upon dereliot property. 

W. W. Goodrich, for libellants. 

P. Cantine, for respondents. 

Benedict, D. J. The barge Jonathan Chase, loaded with a 
cargo of 191 barrais of alcohol, on the twenty-eighth of Feb- 
ruary last was lying in one of the slips of the East river, 
moored by lines outside of the ship Montréal. At about day- 
light one of the men on board the barge, in passing over the 
cargo with a lantern, fell; the lantern was broken and the 
alcohol at once ignited. The fiâmes at once enveloping the 
man, caused him to jump overboard, giving the alarm as he 
went. The other man on board the barge was then aroused 
and he at once left the barge ; and the master of the ship to 
which the barge was moored cast off the lines and set the 
barge adrift. The tug Starbuck approaching at the time took 
hold of the barge, but the alarm being given that the cargo 
was alcohol and likely to explode the Starbuck cast off her 
lines, and thus the barge was left adrift in the stream with 
her cargo in full blaze. By the time that she was at a dis- 
tance from the piers variously estimated at 60 to 100 feet, 
the tug Niagara approached her. As she approached she was 
warned from the Starbuck that there was danger of an explo- 
sion; notwithstanding which she made fast to the barge, and 
being hailed by the firemen, who by this time had arrived 
with engines upon the pier, to bring the barge within range 
of their streams, she moved the barge up to the end of the 
pier and within range of the fire engines, which immediately 
began to play upon the fire. By this time the Havemeyer, a 
public fire-boat equipped and used for the sole purpose of 
putting out fire on the waters of the harbor of New York, 



COEWIN V. BaBGE JONATHÀK CHASE. SéÔ 

had approached, and by her powerful engines the fire was 
subdued. The Niagara remained by until the fire was extin- 
guished, holding the barge in position at the pier by one of 
her lines. 

An hour or so of time elapsed between the breaking eut of 
the fire and its subjugation. The time in which the Niagara 
was occupied in making fast to and getting the barge to the 
pier was but a few minutes. What would hâve been the 
resuit, had the Niagara followed the example of the Starbuck 
and declined to aid the barge, is left somewhat in doubt by 
the évidence ; but, considering the inflammable nature of the 
cargo, it is plain that at the time the Niagara took hold every 
moment of delay added greatly to the risk of the total 
destruction of the cargo and serious injury to the barge. As 
it turned out, the barge was damaged to the amount of 
between $100 and |200. Twenty-three barrels of alcohol were 
lost, and 73 barrels so badly charred as to require new barrels. 
The value of the barge after the fire was $900 to $1,000. 
The Sound value of the cargo before the fire was $3,060.84i 

For the service thus rendered by the tug Niagara the libel- 
lants claim salvage compensation. The claimants deny that 
the service rendered was of value or entitled to be compen- 
eated as salvage. It cannot be doubted that the service 
rendered was a salvage service. It was a voluntary service, 
rendered in aid of property in danger of destruction on the 
eea. The only question open to serious discussion relates 
to the amount proper to be awarded. i 

The libellants claim that the property was derelict, and 
claim to be rewarded as in cases of saving derelict property. 
But while it is true that no person was on board the barge at 
the time the Niagara took hold of her, still the Havemeyer, a 
vessel maintained at the public expense for the sole purpose 
of affording aid in such a case, was within reach, and waa 
sure to be able to come to her aid within a very few moments. 
And while it is true that the barge had been abandoned by 
those in charge of her, still she was in the East river, where 
fihe could not fail to receive assistance, if assistance could 
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avail anything to save her. Moreover, the service rendered 
by the tug would hâve been qf no value whatever had it not 
been for the présence of the fire department. Indeed, had not 
the firemen been présent on the dock, the barge could not 
hâve been aided in the least by the tug, as it would in that 
case hâve been impossible to hâve taken her to a pier for 
fear of igniting other vessels, and of no service to her to hâve 
been towed elsewheré. The présence of the firemen on the 
pier enabled the tug to place the barge where water could be 
got upon the fire a few moments sooner than would hâve been 
the case had the barge been left to be dealt with by the Have- 
meyer. 

The barge was saved by the fire department, the tug con- 
tributing in some degree to that resuit. It is not a case, 
therefore, where the service of the tug can be rewarded as in 
case of saving derelict property. Nor can the tug be entitled 
to ail the crédit of saving the property ; and, of course she 
bas no right to compensation for what the fire department 
did. 

The tug should bave a compensation libéral for the time 
and labor expended, and increased by the fact that the ser- 
vice was rendered in the face of a supposed danger which 
caused one tug to abandon an attempt to render service ; and 
this reward should also be suoh as to encourage tugs to ren- 
der aid to vessels that may be similarly situated in the future. 
But the law of salvage, while it gives a libéral reward, does 
not encourage extortionate demanda. In view of ail the cir- 
cumstances, I am of the opinion that $350 is a proper sal- 
vage to be awarded to the tug for her services on the occasion 
in question. 

The libellants are entitled to a decree for that amount, and 
also to their costs. An apportionment among those entitled 
to share will be made wheu required. 
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Lyles and others ». The Stbamship Santiago de Cuba. 

(District Court, E.D. Nevi York. April 15, 1880.) 

ADMIRAI.TT — Practice — Vacateng Ordbb — Appbabakce. — A motion 
will not be entertained to vacate, for irregularity, an order made seTon 
•ears previous and with notice. 

Beébe, Wilcox é Hobbs, for libellants. 

BuUer, StUlman é Hubbard, for respondent. 

Benedict, D. J. This case cornes before the court upon an 
application for an order directing the payment, into the reg- 
istry of the court, to the crédit of this cause, of sufficient of 
the proceeds of the sale of the above-named steamship to sat- 
isfy the demand of the libellant herein. Many difficulties in 
the way of the application, arising out of the proceedings had, 
could be stated. It is sufficient to notice two. The ground 
of the application is a supposed irregularity in the entry of 
an order of this court directing the surplus moneys in the 
registry of the court, to the crédit of an action brought by 
Eeynolds and others against the abOve-named vessel, to be 
passed to the crédit of certain other actions then'pending in 
this court against the same vessel, the vessel having been 
condemned and sold by decree of this court, made in the action 
of Eeynolds and others. 

At the time of making that order the proceedings in court 
instituted by thèse libellants had in reality been abandoned. 
It seems impossible, on any other theory, to account for the 
delay in their action, and the proceedings had in regard to 
the fund in court. It is too late for thèse libellants to ques- 
tion the regularity of an order made more than seven years 
ago, and with full knowledge thereof at the time by their 
proctor, and upon the understanding that this claim was to be 
prosecuted no further. 

In the next place, the order complained of was made in an 
action brought by Reynolds and others, in which suit no ap- 
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pearance was ever entered in behalf of thèse libellants. If 
thèse libellants desired to be heard in regard to the funds re- 
maining to the crédit of that cause, an appearance in behalf 
of the libellants should hâve been entered therein, in which 
case they would hâve been entitled to notice of the ,order com- 
plained of. In the absence of such an appearance, the record 
in that cause wholly failed to give information that the libel- 
lants claimed to hâve any interest in the fund, and they can- 
not now be permitted to assert that want of a formai notice 
entitles them to ask to hâve the order set aside as irregular, 
or to require a return of the fund, which that order directed to 
be transferred to the crédit of other causes, and which has 
been distributed in those actions. 

The motion must tberefore be denied. 
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WiiiiiS V. Chandler and another. 

{Circuit Court, D. Nébraska. May 8, 1880.) 

jDDrciAi, Sale— Obder op Confirmation. — An order of confirmation of 
a judicial sale may cure ail irregularities in thé course of the prooeeding, 
but can add notliing to the authority of the offlcer to make it. 

8ame — Dbhiai of Motion to Vacate ordeb op Confirmation — 
EsTOPPBiy. — A party is not estopped from bringing an action to set 
aside a judicial sale madewithout authority, by the fact that the court 
may hâve overruled the motion to set aside the order confirming such 
sale. 

Bamb — Bame — PiiBSUMPTiON — CoiJRT OP Equitï. — Where a motion made 
in a State court of Nébraska, flveyears af ter a judicial sale, for a vacation 
of the order confirming the same, was denied, and no ground for déniai 
appeared in the record, Tidd, that it would be presumed to hâve been 
denied because made too late for the court to grant such relief, but that 
it was not too late for a court of equity to grant such relief as pai-ty was 
entitled to. 

JtJDGMENT — Enforcbmbnt AND SATISFACTION. — lu the absence of stat- 
utory régulation no one but a party, or his attorney or agent, can sat- 
isfy a judgment, or direct its enforcement by exécution. 

8ame — Shbrifp — Hab no Control ovbr Judoment. — El sheriflE has no 
interest in or control over a judgment, which may include his fées, that 
will authorize him to enforce it. If same is settled or discharged he must 
look to the plaintifl or his attorney for his fées. 

Same — Clerk— Issuino Execution A clerk has no authority, in the 

absence of statutory régulation, to issue exécution without the direction 
of the plaintif! or his attorney. 

Same — Satisfaction of — Attorney cannot Cancbl. — An attorney who 
has given a release and satisfaction of a judgment cannot, witliout the 
jionsent of the other, cancel the same, and authorize an exécution to 
issue, 

ExBODTioN Saie — Shbhiff'b Power. — In making an exécution sale a 
sheriH acts by virtue of a power, and if no power existsnothing passes. 

Kennedy dt Gilbert, for plaintiff. 

G. W. Ambrose and J. M. Woolivorth, for défendants. 

McCbaet, g. J. This is a bill in equity to quiet plaintiff's 
title to certain lands in the city of Omaha. It is admitted 
that the plaintiff's title is perfeot, unless it has been divested 
by a sale under exécution issued upona judgment for $251.31 
and costs, in favor of Bancrof t and others and against one 
Nuekolls, rendered by the district court of Douglas county, 

v.2,no.3— 18 
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Nebraska. At the time that judgment was rendered Nuck- 
olls, the défendant therein, was seized in fee of the premises, 
and the judgment was therefore a lien upon the same. Sub- 
sequently to the rendition of said judgment W. P. Kellogg, 
under whom the plaintiflf claims, became the owner of the 
land, subjeot to the incumbrance, and desiring to pay off the 
judgment and remove the encumbrance he applied to one 
Meredith, who was the attorney of record for the judgment 
plaintiff, and paid to him the amount of the judgment, includ- 
ing interest and ail costs, except about six dollars due as 
clerk's costs, which latter was due to défendant Chandler, who 
■was clerk of said state court when the proceedings resulting 
in said judgment were had. Meredith gave Kellogg a receipt 
in full for the amount of the judgment, interest and costs. 

There is a conflict between Kellogg and Meredith as to the 
question how, and by whom, the clerk's costs were to be paid; 
Kellogg saying that Meredith promised to pay them, and 
Meredith insisting that Kellogg agreed to do so. The clerk to 
whom the costs were due (défendant Chandler) had gone out of 
office and was not then in Nebraska- When he subsequently 
retumed and learned that Meredith had receipted in full for 
the judgment and costs, he called upon him and demanded his 
costs, which, not being paidj he applied to his successorin the 
clerk's office andprocured the issuance of an exécution therefor, 
under which the land in question was sold and bought in by 
Chandler. The sale was afterwards confirmed by said district 
court, by which it is claimed that certain grave irregularities 
were cured. A deed was made by the sheriff to Chandler, 
■who afterwards conveyed to défendant Paxton. Pive years 
after the judgment Kellogg moved to set aside the sale. The 
motion was overruled, but upon what ground does not appear. 

1. It is insisted that the matters complained of by the 
plaintiff were finally adjudicated in the state court by the order 
confirming the sale and the subséquent order overruling the 
motion to set the sale aside. This renders it necessary for ua 
to détermine what is the effect of an order of confirmation in 
such cases. The rule that where a court bas jurisdiction of a 
cause, but bas committed errors in its proceedings, its judgment 
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is nevertlieless -final, if not appealed from, does not apply hère. 
The order of confirmation cures ail irregularities in the mode 
of making the sale, but can add nothing to the authority of the 
offieer to make it. If thé sale was without authority the 
ratification of it by the court must be considered as having 
been given inadvertently. "If given deliberately, and on a 
f ail examination of ail the facts, still it must be regarded as an 
unauthorizedproceediiig." Shrivers Lessee v. Lynn, 2 How. 60. 

Nor is the plaintiS or his grantor estopped by the subsé- 
quent order of the state court overruling the motion to set 
aside the confirmation of the sale. No greater validity was 
given to the sale by the latter order than by the original 
confirmation. Besides, tbat motion was madefive years after 
the sale ;. and it is clear that the state court had, at that late 
day, no jurisdiction to entertain it. We must présume that 
it was overruled because it was made too late. It does not, 
however, foUow that it is too late for a court of equity to 
grant relief if the plaintiff is entitled to it. 

2. The validity of the sh-eriff's sale under which défend- 
ants' claim is attacked first upon the ground that the judg- 
ment was satisfied by the plaintiff therein, and that, there- 
fore, the sale was void. The proof clearly shows that the 
attomey for the plaintiff executeJ to Kellogg a receipt in full 
for the judgment, interest and costs. This receipt may be 
explained by paroi proof, and on explanation it is shown that 
the costs due Chandler, though receipted for, were not in fact 
paid. It remains, however, clear from the évidence that 
Meredith and Kellogg both intended that the receipt snould 
satisfy the judgment and remove the encumbrance, notwith- 
standing the non-payment of Chandler's costs. Had they 
the power to accomplish this ? I think it clear, under the 
authorities, that in the absence of statutdry régulation only 
the plaintiff in a judgment, or his attorney or agent, has the 
power either to satisfy it, or direct its enforcement by exécu- 
tion. In this case Chandler (the clerk) was not the plaintiff, 
nor was he a party to the judgment. There was, in fact, 
no judgment for any particular sum as costs. 

Johnson v. Andersen, 4 Wend. 474, is in point. That was. 
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like the présent, a case where the judgment had been paid 
except certain costs, and the sheriffs to whom the coats were 
due undertook to sell property on exécution for the purpoae 
of coUecting them. The court said : "It is not denied that 
the judgment was satisfied before the sale (except as to the 
sheriff's fées on the exécution) by a settlement between the 
parties. * * • * * The sheriff had no right to sell 
for the purpose of collecting his fées after due notice of the 
settlement and discharge of the judgment. The sheriff has 
no interest ia the judgment which will authorize him to inter- 
fère with or control any settlement or agreement which the 
parties may think proper to make. His fées are no part of 
the judgment. They are but an incident to it, and if the 
judgment itself is satisfied or discharged he must look to the 
plaintiff and his attorney for his fées. He cannot collect 
them from défendant by a sale of his property." And it was 
held that the purchaser at the sale in that case took nothing. 
To the same efïect see Lewis v. Phillips, 17 Ind. 108, and 
Hampton Ex parte, 2 Gr. (lowa,) 137. 

In the absence of statutory régulation the clerk has no 
authority to issue exécution without the direction of the 
plaintiff or his attorney. Herman on Executions, 66. Thia 
must be upon the ground that the clerk is not a party to th© 
judgment, and has no control over it. 

It is said in answer to thèse suggestions that Chandler ob- 
tairied authority from the attorney of the judgment plaintiff 
to issue the exécution. If this be so, it does not help the de- 
fence, because that attorney had previously given Kellogg a 
satisfaction in full of the judgment, upon which satisfaction 
the latter was relying for the security of bis title. To say 
that the attorney for the judgment plaintiff could exécute a 
valid release to Kellogg, and then, without notice to him, cancel 
it, and authorize Chandler to issue exécution and sell Kel- 
logg's land, would be to sanction a gross fraud. 

In selling property under an exécution a sheriff aots by 
Tirtue of a power, and if the power does not exist no title 
passes. Carpenter v. Stilwell, 11 Kernan, Cl; Laval v. Row 
ley, 17 Ind. 36. 



BUTHERLAND V. STRAW. 277 

My conclusion is that at the time of the settlement be- 
tween Kellogg aud Meredith thé latter, as agent for tlie 
plaintiff in the judgment, intended to and did cancel and 
satisfy the judgment, and remove the lien from the land in 
question. The judgment being satisfied, the sale was void 
and no title passed. There are other and probably fatal 
objections to the défendants' title — as, for example, the want 
of an appraisement and of sufficient notice of the sherifiE's 
sale — but thèse need not be considered, as what I hâve said is 
décisive of the case. 

Decree for plaintiff in accord auce with the prayer of the 
bill. 



BuTHEELAND V. Straw and another. 
(Circuit Ccmrt, D. Maine. , 1 80.) 

Compromise — AseeemeNt for JEnfobcement op.— It wonld seem that 
where an agreement is made for the compromise ot litigation, involving 
a great number of détails, some not ■within the subject-matter of the 
8uit, spécifie performance thereof cannot be compelled upon an Inter-, 
locutory application. 

Parties — Transpbr bt Complaïnabtt op hib liiGHT— Rights op As- 
signes — DiBMissAL. — Complainant in this action having, bef ure answer, 
transferred ail his rights and interest therein to défendant Straw, ftnd 
constituted him his attorney, irrévocable, to prosecute, compromise, etc.,. 
guch action, liéld, that the défendant Straw is entitWd, if he so desirëd, 
to a decree dismisslng the bill, without costs. 

Charles E. Clifford, for complainant. 

Josiah H. Drummond, for respondents. 

Fox, D. J. On the thirteenth day of September last thia 
bill was filed, in \rhich it was aîleged that on December 10, 
1875, Chapin had sold the complète 10 acres of land in Mon- 
Bon, in this district, part of lot 15, for the sum of $50,000, a 
portion of this amount having been paid by complainant's 
note for $15,000, secured by a mortgage of thèse premises; 
that thèse premises, with other parcels of real estate, were 
then under mortgage to the Dexter Savings Bank from said 
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Chapin to secure the payment of his note for $1,600, ail 
which was unknown to complainant, and that there were alao 
other encumbrances of the premises to the amount of $30,- 
000; that February 24, 1876, the savinga bank took steps to 
foreclose its mortgage, ■which were afterwards abandoned, the 
said mortgage having been paid, and on March 13, 1879, the 
bank released the 10 acres to D. E. Straw for $2,000, and on 
the same day deeded to Straw the residue of the premises 
conveyed to it in mortgage, and that this was done to defraud 
Chapin's creditors; that on the eleventh of April, 1877, the 
complainant, believing Straw's title to be valid, purehased of 
Straw the 10 acres, relying on the false représentations of 
the respondenta that the title of Straw, under the foreclosure 
by the Bavings bank, was valid, and that his mortgage of 
$15,000 was invalid; that the considération for the purchase 
by complainant of the 10 acres from Straw was $15,000, of 
which $7,000 was paid by a mortgage of the premises to 
Becure three notes of complainant ; that Straw agreed to give 
a warranty deed of the premises, but by reason of certain 
clauses in the deed it was simply a release and quitclaim of 
Straw's interest, and the complainant was deceived, and in- 
duced to aceept said deed as a deed of warranty, it being 
drawn on a blank of that description, and changed by the 
addition of thèse words and clauses; that complainant bas 
paid the $7,000, and that the savings bank never acquired 
any title to the premises under their mortgage and pretended 
foreclosure. 

ît is also chargea in the bill that subséquent to April 11, 
1877, Straw pretended to convey to complainant, by deed of 
warranty, 85 acres of other lands, and that he paid about 
$15,000 as a considération therefor, but said deed was fraud- 
ulently drawn on a warranty blank, and altered so as to be in 
effect a release. The prayer of the bill is that the respond- 
ents may be decreed to pay back ail sums they hâve thus 
fraudulently obtained from the complainant. Before any 
answer was filed the parties to this suit arranged terms of 
settlement of this and other controversies, some of which 
were in litigation before the circuit court of Massachusetts, 
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and on the twenty-sixth of December last varions documents 
were executed between them; six being made by the com- 
plainants, in completing such settlement, and two by the 
respondents. By one the complainant, ■with Chapin and E. 
B. Loring, in considération of $8,000, released to Straw ail 
of lot 15, with aU machinery and fixtures connected -with the 
quarries. 

This deed was recorded January 13th. Sutherland also 
executed at the same time an assignment to Straw of ail 
claims or causes of action in a certain biU in equity pending 
in the circuit court for the Massachusetts district. No. 1,273, 
against Abel Howe and others, with ail right to any sums of 
money to be realized from said bill in equity. By the same 
instrument the complainant sold, assigned and transferred 
unto Straw ail rights, claims, demands, actions or causes of 
action against both of the respondents in this bill in equity, 
now before this court, No. 216, together with ail sums of 
money, benefits or advantages which can or may be obtained 
by reason of said bill in equity, and also assigned, sold and 
transferred unto Straw ail rights, claims, demands, actions 
or causes of actions which he might hâve against said Albert 
W. Chapin in a certain action instituted by him against 
Chapin, October 7, 1879, and ail sums of money, etc., which 
can or may be obtained by virtue of said suit. By the same 
inetruments Sutherland constituted Straw his attorney irrév- 
ocable to prosecute, compromise, re-assign or discharge said 
bills in equity, suits, writs, or to consent to the entry of any 
and ail judgments, orders or decrees thereon that he may 
désire, and to appoint other attorneys with like authority, 
savingi said Sutherland harmless from ail costs or damages ; 
and the instrument concluded by a covenant on the part of 
Sutherland to deliver up to Straw ail letters, papers, deeds, 
etc., relating to the matters thus assigned to him. 

The third instrument thus executed was a gênerai release 
by Sutherland of Chapin and Straw from ail causes of ac- 
tion, claims or demands, excepting a note of Chapin for 
$500. The uext instrument. No. 4, was complainant'a 
transfer and assignment to Straw of ail causes of action 
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against Howe & Higbee, The Higbee Company et al. No. 
5 was Sutherland's receipfc for $2,000 from Straw, ou ac- 
count of settlement of suits against Albert W. Chapin, and 
No. 6 was an agreement by Sutherland to act as an attorney 
for Straw in thèse matters so assigned, and other matters 
relative to the Monson slate quarries, without other charges 
than bis traveling expenses, and 6 per cent, commission on 
the net proceeds, which may be received by Straw for the in- 
terest this day transferred to him in case he was personally 
instrumental in disposing of said interests. 

Straw, on his part, made and executed an obligation to 
Sutherland to pay him not exceeding $4,400, as he should 
receive it, over and above $5,000 out of the suits and elaims 
assigned by Sutherland, to be paid within 30 days after the 
money is received, but not to exceed the $4,400 and the 5 per 
cent, commission as agreed in No. 6 ; and the performance of 
this agreement was secured by a bond of Straw to Suther- 
land in the penalty of $8,000, on condition that Straw shall 
well and truly carry out his agreements without collusion 
with * * and John Y. Fichett et al., to defeat the pay- 
ment of said $4,400 upon the sale of certain quarries, etc. 

The attorneys of Straw on his behalf now corne and move 
that a decree be entered in the cause hère pending, and that 
the bill be dismissed without costs to either party. The 
complainant on his part consents to the above entry, with the 
addition of the words " without préjudice, " and if declined 
moves that the respondents be required to answer the bill, 
and upon thèse motions the cause has now been heard. The 
counsel of the complainant contends that the arrangements 
and contracts of December 26th, above recited, were obtained 
by fraud, and are not binding upon him, but are utterly nuU 
and void. The complainant, however, has not made affidavit 
to any facts or circumstances whatever to establish the 
charges of his counsel, and in fact has utterly omitted to 
présent for the considération of the court any affidavit in his 
bwn behalf, but has filed the affidavit of one John Y. Fichett, 
one of the parties named in the bond of Straw to the complain- 
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ant, with whom there was to be no collusion to defeat the 
payment of the $4,400 by Straw to Sutherland. 

From this affidavit it appears that Fichett had arrangea 
for the sale of the Eurêka slate quarry for the sum of $30,000, 
on behalf of Straw and Chapin, and that thèse parties were 
desirous that the sale should not be communicated to Suther- 
land, but should be delayed and not eompleted until after bis 
return to Chicago, when they would be ready to convey the 
property. 

In the opinion of the court this af&davit is of but little or 
no conséquence, as it does not show any collusion of Straw and 
Chapin with this affiant to defeat the sale, but rather an 
arrangement on their part to carry ont and complète it after 
Sutherland returns home. There may bave existed very 
satisf actory reasons for the respondents wishing to thus delay 
the disposai of this estate, and it would by no means follow 
that there was on their part, by such delay, any breach of the 
condition of Straw's bond to the complainant. 

Straw bas filed his affidavit denying ail fraud in the settle- 
ment, and averring that at the time, December 20th, he paid 
complainant $1,000 in cash, and gave a note for $1,000, since 
paid; that he also gave him the bond for $8,000, upon whicb 
an action was commenced in this court, January 22, 1880, 
and served on him February 3d; that Sutherland bas nerer 
offered to refund thèse payments made to him, and bas 
assigned to thèse parties said bond now in suit. 

Upon this state of facts bave the respondents a right to 
bave a decree entered dismissing the bill without costs ? The 
counsel hâve not, on either side, referred the court to any 
authorities bearing upon the question bere involved, and the 
researehes of the court bave not disclosed any case décisive 
of the matter. Many authorities are to be found in the 
décisions of the various courts of equity in Great Britain 
bearing upon the question of compromises of pending suits, 
and bow far such compromises ean be enforced by motion in 
the cause, and under what cireumstances supplementary pro- 
ceedings may be required to perfect and complète such set- 
tlements. The latest authority which I hâve met with is 
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Pryery^ Gribble, 10 Chan. (Appeal Cases,) 539, inwhich most 
of the prior authorities are referred to. James, L. J., in 
substance, states the practice to be that any agreement of 
this kind involving a great number of détails, some of which 
could not hâve beèn within the Bubject of the suit, cannot be 
specifically performed upon interloeutory application. That 
suit was one for the rédemption of a mortgage of a brick-yard, 
and the parties entered into an agreement by which the de- 
fendant -was to receive ail moneys due to him on account of 
the concern, and pay ail he might owe, and guaranty the 
plaintiff against the payment thereof, the business to be car- 
ried on by défendant for a time, he paying ail expenses in 
connection therewith, and receiving ail moneys for sale of 
bricks, and accounting therefor, 

James, L. J., further says : "An order to that elïect could not 
hâve been made in the suit at ail, nor could the court bave 
made the order that the défendant should hand over to the 
plaintiff ail deeds and other securities in bis possession, relat- 
ing to the brick-yard, or that both parties should exécute ail 
necessary légal documents to give efïect to that agreement. 
It is a contract, the spécifie performance of which is beyond 
the scope of this suit, and cannot be obtained exeept by a suit 
regularly instituted for that purpose. If this were a simple 
agreement between the parties to stay a suit, or hâve a bill 
dismissed, very likely the court ought to give effect to that as 
it would give efïect to any other agreement relating solely to 
the conduct and prosecution of the suit. But when thèse 
matters are mixed up with a great number of détails, money 
to be paid, and acts to be performed, it is far beyond the 
scope, as it seems to me, of an interloeutory motion, and far 
outside the jurisdiction of this court on an interloeutory mo- 
tion. 

In the présent instance the arrangement entered into by tho 
parties in Deeember involved not only the settlement and dis- 
position of this suit, but of others pending in other tribunals, 
and the transfer of varions parcels of other property, both real 
and Personal, most of which were wholly without the présent 
controversy, and could not, in any -way, bave been within tho 
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eubject of this suit, but were wholly beyond the scope of it. 
Upon an examination of this case and others therein referred 
to, and especially Âskew v. Wellington, 9 Hare, 65, the court was 
at first strongly inclined to the opinion that the présent case 
must be controlled by thèse décisions, and that the respond- 
ents were not entitled to hâve the decree as prayed for. Upon 
further reflection, however, the conclusion is that the instru- 
ments executed by this eomplainant on the twenty-sixth of 
December last are not to be deemed as the équivalents of a 
compromise, but are of a much more comprehensive and sig- 
nificant character, and by their légal opération and effect 
do confer upon Straw the entire control and direction of this 
cause. 

By paper No. 2 the eomplainant conveyed to Straw his 
entire interest in lot 16, and by No. 3 he assigned abso- 
lutely, without any réservation, the présent suit and cause of 
action, and constituted Straw his attorney, irrévocable, to 
dispose of said cause by such entry or decree therein as he 
should choose to make, saving the eomplainant from ail lia- 
bility for costs. A valuable considération, to the extent of 
$2,000, was then paid to eomplainant, by Straw, for this assign- 
ment, and also a bond given for a further payment of $4,400, 
when realized from sales of the property. This sum of money 
the eomplainant retains, and does not propose to pay back 
any part of it, and by an action at law upon the bond is still 
persisting in enforcing the validity of the agreements of 
December 26th; and, what is of more significance, the eom- 
plainant, up to the présent time, bas not, by his own state- 
ments under oath, advised the court that thèse agreements 
were invalid, or that in any respect any fraud was practiced 
upon him at the time they were agreed to by him. 

By thèse instruments, thus recognized by the silence of the 
eomplainant as just and reasonable, he- parted with ail right, 
title and interest in this suit and the controversy therein 
involved, and conveyed the same to Straw, authorizing him 
to dispose of the same as he should elect. The eomplainant 
from that time had no further interest in this suit or any 
right to control the same, or to be heard or represented in 
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relation to it. He must be deemed as having withdrawn 
therefrom in behalf of Straw, who, from thence, was the only 
party interested in the cause, and who, by the complainaut's 
■withdrawal from and abandonment of the cause, was at lib- 
erty to make such disposai thereof as he saw fit, The only 
party to be recognized by the court in the management and 
control of the action was Straw, and he must from theuce- 
forth, being the owner of the action and the claim, be per- 
mitted to do as he will with his own property, as he is not 
charged by the complainant with having practiced auy fraud 
or déception in obtaining his title thereto. Such decree as he 
desires may be entered, but in making this order the court 
must not be understood as intimating any opinion as to the 
effect of the decree upon any subséquent proceedings which 
mayhereafterbe iustituted in behalf of complainant. Whether, 
under the rulings in Badger v. Badger, 1 Clifford, 237, it will or 
not be a bar, must remain undetermined until the question 
is so presented as to require the court to pass upon it. 
Bill dismissed, without costs. 



WooD and others v. Seitzinoeb and othera. 

{Circuit Court, E. D. Pennsylvania. Aprll 30, 1880.) 

Promissobt Note — CoLLATEnAL Skcukity — Holdek por Valite. — The 
holder of a promissory note, taken as security for a pre-existing debt, 
Î8 a holder for value, and entitled to be protected as such. 

Thomas Hart, Jr., for plaintiff. 

Samuel Dickson, for défendant. 

Pbb Cueiam. Is the holder of a negotiable note, who bas 
taken it as a security for a pre-existing debt, a holder for value, 
and so protected against any equities subsisting between the 
original parties to it? This is the only question presented 
by this case. 

If the ruie established in Pennsylvania by the décisions of 
her highest court is to be followed, it must be answered in tho 
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négative. But thèse décisions are only persuasive, as may be 
said aiso of a récent décision in this court by a late eminent 
judge, comformably to tbe state rule. The question involved 
is not one of local law, but of gênerai commercial jurispru- 
dence ; hence the duty of the court is imperative to foUow the 
guidance of gênerai judicial opinion concerning it. As to 
the preponderating weight of this opinion there is scarcely 
ground for doubt. 

In perhaps the majority of the United States, the law is 
settled that the taking of a note as collatéral security for a 
pre-existing debt is a holding for value. So it is held in 
England. See 2 C. M. & E. 180 ; Percival v. Frampten, and 
Poirier v. Morris, 2 E. & B. 89. It is stated to be the better 
doctrine in 3 Kent's Com. *81; in fcitory on Prom. Notes, § 
195 ; in 1 Parsons' Prom. Notes, 218 ; and in Byles on Bills, by 
Sharswood, *28. It bas the judicial sanction of Judge Story, 
in Swift v. Tyson, 16 Peters' R., whose adoption of it is dis- 
tinctly approved by the suprême court in McCarty v. Root, 21 
How. 439. 

Such weight of authority must be regarded in this court as 
décisive, and judgment is, therefore, entered for the plaintififs 
ou the case stated. 



Thb Missoubi Riveb Paokbt Co. v. The Hannibal Se St. 
Joseph Eaileoad Company. 

(Ovrcuit Court, W. D. Mùaouri. May 10, 1880.) 

Bridges— MissiBsiPPi AND Missouri Hivers — Sectiok 2, Act op Cokgress 
OF JuiiY 25, 1866 — Passage "Wat Bbtwebn Pibrs — Width of.— Section 
2 of the act of congress of July 25, 1866, authorizing the construction of 
bridges across the Mississippi river and across the Missouri river at 
Eansas City, constnied as requiring that the passage way for vessela 
between the piers of any draw-bridge built under said act sliall be 160 
feet wide in the clear, measured by a line running directly across the 
channel, and at right angles with 'the piers of the bridge. 'Where a 
bridge is built diagonally across the river, a measurement along the lin» 
Of the bridge la not the proper measurement. 
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Samb— Same— Gkant, When ko Protbction— The f act that a bridge has 
been constructed under said act of congress does not render it a légal 
structure, except in so far as it conforms to the terms and limitations of 
the act. If the powers granted by the act were exceeded, or were exer- 
cised in a manner difEerent froin that provided in the grant of authorlty, 
the grant will be no protection. 

Same— Bhidgk Constructed with too Nabeow a Passage Wat— Pass- 
ING Vbssbl — LiABiLiTT OF OwKER.— Although the width between the 
piers of suoh a bridge may be less than the act of congress requires, yet 
this will not render the owner of the bridge liable for damages to a pass- 
ing vessel unless the unlawful structure caused or contributed to the 
injury. 

Same— 8ame— BroriaBN Pontoon Contbibutikg to Vesbbl's Injubt. — 
Where it was alleged that a sunken pontoon, placed and kept in the 
channel by the défendant, had caused a change in the current of the river 
which had thrown plaintifl's vessel over agamst a pier of défendant'» 
bridge, and that the accident was the resuit of two causes combined, to- 
wit, the présence in the channel of the pontoons and of the bridge pier, 
both unlawful structures, held, that thèse facts being established plain- 
tifl could recover. 

Navigable Strbamb— Weeck ik— Change op CtrRHBNT — Liabilitt of 
ONE Causing. — Those navigating the river are under no obligation to 
to remove wrecks which may bemade in the ordinary and proper course 
of navigation, but he who, for his own beneflt, uses any part of a naviga- 
ble river, is liable in damages to any party injured, if such use causes a 
change in the ordinary course of the channel. 

Same — Same — Dtjtt to Kemovb. — If défendant had a right to keep the 
pontoon in the river in connection with the bridge, and it waa sunk by 
unavoidable accident, défendant was entitled to a reasonable time in 
which to raise and remove it, but was not at liberty to leave it in the 
channel for an indefinite period. 

Collision — CoNTitiBUTour Négligence — Instructiok as to. — An in- 
struction to the etEect that if the plaintiff has proved the facts necessary 
to make out his case he must recover, "unless unskilfulness or neg- 
lect on the part of plaintilï in handling his boat caused or contributed 
to the collision," ïtcld, a sufflcient charge on the subjoct of contributory 
négligence. 

Navigable Stbeam— Obstruction est — Party not Entitled to Notice 
to Kbmove. — A person who places an obstruction in the navigable 
channel of a river is not entitled to notice to remove the same, or to 
abate the nuisance caused thereby. 

Vessel — Collision with Bridge — Measubb op Damages. — The true 
rule of damages in suit for injuries done to a vessel by collision, is tbat 
the plaintiiî shall recover the loss necessarily incurred in repairing the 
injured vessel, and also for the use of the boat during the time neces- 
sary to make the repairs and tit her for business. 
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On motion for new trial. 

Gage dt Ladd, for plaintiff. 

Geo. W. Easley, for défendant. 

MoCbaet, C. J. This case was tried at the last term, and, ai 
the request of Judge Krekel, the motion for a new trial lias 
been heard before a fuU bench. 

The plaintiff was, on the twenty-seventh of March, 1876, 
the owner of the steamboat Joe Kinney, and engaged in navi- 
gating the Missouri river with said vessel. The défendant ia 
the proprietor of a railroad bridge across the Missouri river 
at Kansas City, which was constructed under the act of con- 
gress approved July 25, 1866. On the day above mentioned 
the said steamboat was damaged, in attempting to pass said 
bridge, in the course of one of her voyages, by being driven 
by the current against one of the piers thereof. Plaintiff 
claims to hâve exercised due diligence, and charges that the 
piers of said bridge, as well as certain pontoons connected 
therewith, were obstructions to the navigation of said river, 
and wrongfully maintained therein. 

The act of congress under which the said bridge was con- 
structed provides as follows : 

"Section 2. And be it f urther enacted, that any bridge built 
nnder the provision of this act may, at the option of the Com- 
pany building the same, be built as a draw-bridge, with a 
pivot or other form of draw, or with unbroken or continu- 
ous spans : Provided, that if said bridge shall be made with 
unbroken and continuous spans, it shall not be of less éléva- 
tion, in any case, than 50 feet above extrême high-water 
mark, as understood at the point of location, to the bottom 
chord of the bridge ; nor shaU the spans of said bridge be less 
than 250 feet in length, and the piers of said bridge shall be 
parallel with the current of the river, and the main span 
shall be over the main channel of the river, and not less than 
300 feet in length; and provided, also, that if any bridge 
built under this act shall be constructed as a pivot draw- 
bridge, with a draw over the main channel of the river at an 
accessible and navigable point, and with spans of not less 
than 160 feet in length, in the clear, on each side of the cen- 
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tral or pivot pier of the draw, and the next adjoining spana 
to the draw shall net be lésa than 250 feet; and said spans 
shall not be less than 30 feet above low-water mark, and 
not less than 10 feet above extrême high-water mark, meas- 
uring to the bottom chord of the bridge, and the piers of said 
bridge shall be parallel with the current of the river ; and 
provided, also, that said draws shall be opened promptly, 
and upon reasonable signal, for the passage of beats whose 
construction shall not be such as to admit of their passage 
under the permanent spans of said bridge, except when trains 
are passing over the same ; but in no case shall unnecessary 
delay occur in opening the said draw, during or after the 
passage of trains." 

The act from which this section is copied authorizes the 
building of a number of bridges across the Mississippi river, and 
in its tenth section provides : "And be it further enacted, that 
any company authorized by the législature of Missouri may 
construct a bridge across the Missouri river, at the city of 
Kansas, upon the same terms ^nd conditions provided for in 
this act." 

The third section of the same act provides as foUows: 
"And be it further enacted, that any bridge constructed 
under this act, and according to its limitations, shall be a 
lawful structure." 

The motion for a new trial is based upon alleged errora 
contained in the charge given by the court to the jury. 
Thèse will be considered in the order in which they are pre- 
sented in the brief of counsel for défendant. 

1. It is said that the court erred in construing the act of 
congress, and particularly that portion of the act which re- 
lates to the width of the passage-way between the piers of the 
bridge. Upon this subject the court instructed the jury as 
follows : 

"The law regarding the Kansas City draw -bridge under con- 
sidération is that it shall hâve spans of not less than 160 
feet in lengfch in the clear on each side of the central or pivot 
pier of the draw. This means that the open span between 
the piers must be 160 feet when measured at right angle9 



MO. EIV. PKT. CO. V. H. A ST. 3. B. 00. 289 

with the pier. If you shall find from tlie testimony that the 
Kansas City bridge was built diagonally across the river, and 
not at right angles with the piers of the bridge, the measure- 
ment along the line of the track of the railroad or the chord 
of the bridge is not the proper measurement, and the dis- 
tance of 160 feet thus obtained is not a eompliance with the 
act of congress requiring 160 feet in the clear, and to the 
extent of this différence between a line at right angles with 
the piers and the measurement along the track or chord of 
the Kansas City bridge, it is an unauthorized structure; so 
far, at least, as any question pertaining to and connected 
with this case is concemed. Though you may find from the 
testimony that the width between the piers as constructed is 
less than the act of congress requires, yet this violation of law 
by défendant in the construction of its bridge is not available 
to plaintiff in recovering damages unless it has caused or con- 
tributed to the injury by plaintiff complained of." 

The contention of the défendant is that the distance of 160 
feet in îength in the clear on eaoh side of the central or pivot 
pier of the draw must necessarily be measured along the 
track of the railroad or the chord of the bridge. The con- 
struction given to the law by the court in its charge requires 
that the measurement should be across the channel, and if 
the superstructure was found to be not at right angles to the 
current, then the measurement along the line of the bridge 
was not the proper one. In construing the act of congress 
we must look to the spirit and reason of the law. It was an 
act authorizing a structure to be placed in one of the navi- 
gable rivers of the United States. The purpose of the second 
section was to reserve, for the purposes of navigation, a cer- 
tain amount of open space; or, in otherwords, space "in the 
clear," whoUy unobstructed and available for the passage of 
vessels. To aceomplish this purpose the law requires that 
the piers must be parallel with the current of the river. 

If it be granted that a measurement along a line which 
déviâtes from a course directly across the channel is the 
proper one, then it would foUow that the actual passage way 
might be less than that required by the act. The greater the 

v.2,no.3— 19 
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déviation from such a direct line, the less would te the arail- 
able space between the piers. Such a construction of the act 
would defeat the main purpose which congress had in view in 
its enactment. I am, therefore, clearly of the opinion that 
the construction of the act contained in the above-quoted 
extract from the charge given by the court to the jury was 
correct. 

2. It is said that the bridge was an authorized structure, 
being erected at an authorized place and in an authorized 
manner, and that this constitutes complète immunity to de- 
fendant. The answer to this suggestion has been anticipated 
in what is said above. The fact that the bridge was con- 
structed under authority granted by the act of congress of 
July 25, 1866, does not render it a légal structure, except in 
so far as it is found to be "according to its limitations." 
Such is the express provision of section 3 of that act. 
Besides, it is well settled that if the powers granted by the 
act were exceeded, or were exercised in a manner différent 
from that provided in the grant of authority, the grant will be 
no protection. Dugan v. Bridge Co. 27 Penn. St. 303; Judy 
V. Terre Haute Bridge Co. 6 McLean, 237; Columhus Ins. Co. 
V. Curtenius, Id. 209. 

3. It is insisted that the court erred in treating the bridge 
as a nuisance per se, and applying the common-law rule in 
such cases. By référence to the charge it will be seen that 
the court used the foUowing language: "Though you may 
find from the testimony that the width between the piers as 
construeted is less than the act of congress requires, yet this 
violation of the law by the défendant, in the construction of 
its bridge, is not available to plaintiff in recovering damages, 
unless it caused or contributed to the injury by plaintiff 
complained of." 

I am of the opinion that the court hère states the true rule 
upon the subject. At ail events the charge seems to hâve 
been, in this respect, ail that the défendant had a right to 
ask. It is not necessary now to détermine whether the bridge 
in question is so far unlawful and unauthorized as to be sub- 
ject to removal as a public nuisance. It may be that in a 
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case presenting that question it might be held that the ob- 
Btruction to navigation is so slight as to be tolerated, in view 
of the greater aid to commerce rendered by the structure. 
This point is not now before us, and no opinion is expressed 
upon it. It is Buificient to say that if the structure is not 
according to the limitations of the act of congress it is so far 
unauthorized, and the défendant is, therefore, liable for any 
injury to the plaintiff's vessel which was caused, or contrib- 
uted to, by the unlawful structure; and this is ail that was 
eaid by the court in charging the jury. 

4. It is contended that, although the measurement sanc- 
tioned by the court should be adopted as the true construction 
of the act of congress, it does not foUow that the plaintiff 
can recover, and that the charge is erroneous and mislead- 
ing in so instructing the jury. The answer to this is that the 
court did not instruct the jury that the plaintifif must neces- 
sarily recover if the distance between the piers was less than 
that required by law, The instruction was, as already shown, 
that in order to recover the plaintiff must show that the 
width between the piers was less than the act of congress 
requires, and also that the unlawful structure "caused or con- 
tributed to the injury by plaintiff complained of." 

Counsel for défendant insist that it was not claimed, on 
the trial, that the injury resulted from the unlawful construc- 
tion of the bridge. They say that the gravamen of the 
charge is that the sinking of the pontoons caused a cross cur- 
rent to set in towards the bridge, the effect of which was to 
throw the plaintiff's boat over on the pier. It is quite évi- 
dent, from the record, that the plaintiff charged the défend- 
ant with responsibility for two unlawful obstructions in the 
river, the combined effect of which was to produce the injury 
to the steamboat Joe Kinney, notwithstanding due diligence 
on the part of the officers and crew in charge of her. Thèse 
were, first, the sunken pontoons; and, secondly, the bridge 
pier. It is also apparent that there was évidence tending to 
support the plaintiff's theory in this regard ; and, based upon 
that évidence, the court instructed the jury, with référence to 
the bridge, in the language above quoted ; and, regarding the 
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pontoons, further instructed them asfollows: "Eegarding tlie 
pontoons, at one time kept and maintained by the défendant 
Company, extending from the south pier up the south bank of 
the river, testified to, you are instructed that the company 
owning the bridge was not, by law, required to put them there 
or keep them in position, yet, if the owners of the bridge, for the 
protection thereof, or for any reason, kept them there, and they 
were, from any cause, sunk, and thereby diverted the current 
of the river from its usual andordinary course or chamiel, thus 
causing difficulty or danger in the approaching of the bridge 
draw by boats, and that such change of the current caused or 
contributed to the collision of plaintifï's boat with the draw- 
rest of the bridge, you are authorized to fînd for the plaintiff, 
provided the plaintiff company, navigating its boats on the 
occasion of the collision, did so with care and skill, and did 
not contribute to the injury by its own neglect or improperly 
handling its vessel. Those navigating the river are under no 
obligation to remove wrecks which may be made in the ordi- 
nary and proper course of navigation. While this is undoubt- 
edly the law, it is also the law that he who, for his own 
benefit, and not for the purpose of navigation or commerce, 
uses any navigable part of a river, is liable in damages to the 
party injured if such use causes a diversion and change in the 
ordinary course of the ehannel of the river, and thereby in- 
creases the difficulty and danger of navigation, and injury re- 
Bults therefrom. " The charge, upon this branch of the case, 
seems to me to hâve been in ail respects correct. 

5. It is insisted by the counsel for défendant that the sink- 
ing of the pontoons was caused by unavoidable accident, and 
that, under the circumstances, the défendant cannot be held 
responsible for the conséquences. Assuming that the pon- 
toons were, while kept afloat, lawful and proper structures, 
and no impediment to navigation, it would probably follow 
that in the event of their being sunk by unavoidable accident 
the défendant would be entitled to a reasonable time in which 
to raise or remove them. But as it appears from the évi- 
dence that the pontoons in question were sunk in the winter 
of 1873-4, more than two years before the' accident com- 
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plained of, and that no attempt was made by défendant to 
raise or remove them, I am clearly of the opinion that the 
défendant was responsible for any injury resulting from their 
présence in the channel at the time plaintiff's vessel was 
injured. 

6. Counsel for défendant also insists that the court erred 
in that part of the charge to the jury which refers to the 
question of contributory négligence on the part of the plain- 
tiff. The language of the court upon this subject is as fol- 
lows: 

"While the défendant company were under no légal obliga- 
tion to keep pontoons from the bridge pier to the banks of the 
river, as testified to, yet if for any reason they kept them 
there, and they were sunk by jce or otherwise, the company 
■was bound to remove them ; and if it failed to do so, and a 
change of carrent was caused by this neglect, and the plain- 
tiff's boat was injured in conséquence of such change, you are 
justified in finding for plaintiff, unless unskilfulness or neglect 
on the part of plaintiff in handling his boat caused or contrib- 
uted to the collision." 

This, certainly, left to the jury f ully and fairly the question 
of contributory négligence. A more labored discussion of 
that subject cauld hardly hâve madeclearer the true rule upon 
the subject. 

7. It is insigted that it was necessary for plaintiff to prove 
notice to abate the alleged nuisance. There was some proof 
tending to show that notice was given to the agent of défend- 
ant having charge of the bridge; but whether notice to the 
agent, in this case, was notice to the principal, is a question 
upon which counsel differ. I do not think it necessary to 
consider that question, for the reason that, in my opinion, no 
notice was required, The rule requiring notice to abate, 
before an action for damages can be maintained, does not 
apply to the case of an obstruction to a navigable river or 
other public highway. It applies only to cases where the com- 
plaint is against the grantee of land on which a previous 
owner has erected a nuisance. He who erects a nuisance, 
even on his own land, is not entitled to notice. Ray v. Sel- 



294 FEDERAL BEPOBTEB. 

lers, 1 Dut. 254; Slight v. Gutzlaff, 35 Wis. 675; Cochocton v. 
B Go. 51 N. Y. 573. 

But the person who allows the continuance in its original 
state of a nuisance on his own land, erected there by his 
grantor, is entitled to notice. Woodman v. Tufts, 9 N. H. 
91; Snow v. Cowles, 22 N. H. 296; Johnson v. Lewis, 13 
Coxiu. 303. 

For full discussion of the whole subject and citation of 
authorities, see Plumb v. Harper, 14 American Décisions, 
333, 338, 

It is entirely clear that the doctrine of notice bas no appli- 
cation to the présent case. 

8. It is insisted that the charge of the court as to the 
measure of damages was erroneous. The charge upon this 
point is as foUows : 

"Eegarding the rule of damages, in case you find for 
plaintiff, you are instructed to allow the amount shown to 
hâve been paid by plaintifï for repaira, together with 6 per 
cent, interest from the day of the beginning of the suit, whicb 
was on the sixteenth day of August, 1876 ; and for such a rea- 
Bonable amount of cliarter rent, during the time the boat was 
repairing, as you may deem right under tlie testimony. 

To this charge, in itself considered, no exception can be 
taken. But counsel insist that ail the -witneases testified that 
they arrived at the charter value from the eamings of like 
boats in the same trade, it not being shown that any boats 
on the Missouri river were being chartered, or that there was 
any charter value established on that river. 

The true rule of damages in such cases is that the plain- 
tiff shall recover the loss necessarily incurred in repairing 
the injured vessel, and also for the use of the boat during the 
time necessary to make the repairs and fit her for business. 

Williamson v. Barrett, 13 How. 110; The Baltimore, 8 
Wall. 387; The Oayuga, 14 Wall. 278. 

The évidence objected to seems to hâve been clearly admis- 
sible for the purpose of fixing the amount of plaintiff's dam- 
ages, within this rule. If no boats were being chartered on 
the Missouri river, and therefore no established charter valuo 



EAHLOABD V. EENNEDT. 295 

could be shown, it was certainly proper to Bhow the value of 
the use of the vessel from the earnings of like beats in that 
river. 

The motion for new trial must be overruled. 

EsEEEL, J., concurs. 



Sahlgabd ». Kennedy and others. 
{Oireuit Court, D. Minnesota. May, 1880.) 

Equitt— Bill to Set Astob Decebe— Jtirisdiction.— If.inadirectpro- 
ceeding to set aside the decree of another court, there are parties beforo 
the court other than those in the proceeding in which the decree was 
rendered, and it is charged that such decree was fraudulent, the court 
may entertain jurisdiction thereof , and prevent the parties hefore it 
from proceeding to enforce such decree or availing themselves of any 
advantages thereunder. 

Baue — Bamb— Pradd. — An original bill is' a proper mode of seeking 
redress against a decree obtained by fraud orcovin. 

Samk— 8amb. — Whbn Proceedings Should be m Court, RBNDBRDia 
Decree. — Where the proceedings to obtain relief against a decree are 
tantamount to common-law practice of moving to set aside a judgment 
for irregularity, writ of error, or bill for review, they should be in the 
court where the decree is rendered; but if they are équivalent to a bill 
in equity to set aside for fraud, they constitute a new and original pro- 
ceeding. 

Bamb — Same — BuPFiciBîrcT of Bill. — A bill in equity by a bond holder 
to set aside a foreclosure decree and sale thereunder containing allé- 
gations tending to show that one of the trustées under the mortgage 
combined with the purchasers at the sale to bid in the mortgaged prop- 
erty at a sacrifice of the interest of the bond holders, and that the trustée 
permitted the control of the foreclosure proceedings to pass into the 
hands of such purchasers, States equities sufflcient to require an answer. 

Demurrer to Bill. 

Gilman é Clough, for plaintiff. 

Geo. B. Young, Geo. L. é Chas. E. Otîs and R. B. 
Galusha, for défendants. 

Nelson, D. 3. The complainant, an alien, files his bill in 
equity on behalf of himself and other holders of any of the 
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$3,000,000 issue of bonds by the First Division of tbe Saint 
Paul & Pacific Eailroad Company, of the date of Mardi 1, 
1864, who shall corne in and contribute to the expenses of 
this suit. Eelief is prayed against a decree charged to hâve 
been obtained in a state court of Minnesota by the fraud- 
ulent practices of some of the défendants, and a sale there- 
under in fraud of the riglits of complainant and others simi- 
larly situated. 

The bill allèges that a suit was brought in the court of 
common pleas of Eamsey countj', Minnesota, to foreclose a 
trust deed executed by the First Division of the Saint Paul & 
Pacific Eailroad Company to secure $3,000,000 of bonds, and 
on March 24, 1879, a decree of foreclosure was entered by 
consent of parties to the record in said suit, no answer hav- 
ing been interposed to the complaint, 

The relief prayed for is substantially that the said mort- 
gage be declared by the court to be a subsisting and valid 
lien upon the property described therein, and the rights of 
the holders of ail of said bonds outstanding be maintained, 
and they be allowed to prove them; that the sale of said 
property under the said decree of the said state court, and 
the deed executed to the purchaser thereupon, be declared to 
be fraudulent and void, and be set aside and cancelled; that 
a receiver be appointed to take possession of the property, 
the purchasers at said sale enjoined from intcrfering tbere- 
■with, and account for the earnings and income while in their 
possession, and that the property be sold under the direction of 
this court for the benefit of ail the hona fide bond holders. 
General relief is also asked. A demurrer. is interposed by 
the défendants, alleging : 

1. Want of jurisdiction in this court. The défendants* 
counsel argue, with great ability, that relief should be sought 
in the court rendering the decree ; that this court bas no 
jurisdiction to interfère with, set aside or annul the decree 
of the court of common pleas, that court pertaining to 
another sovereignty. As I understand the rule, it is this : 
that in ail cases where, in a direct prooeeding, there are par- 
ties before a court other than that in which a decree bas been 
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rendered, and it is charge J that the decree was fraudulent, 
the court can entertain jurisdietion, and, if the fraud is 
proved, can prevent ail parties who are before it from 
enforcing the decree, and, of course, from obtaining any 
advantage by virtue of a sale made thereunder. The court 
acts upon the decree and sale tnroiigh the parties who are 
before it, not directly upon the decree of the other court, but 
adjudges that, notwithstanding the decree, the parties who 
obtained it, and those before the court who claim property 
by virtue of a sale under it, with knowledge of the fraud, 
shall not appropriate to their use the property thus acquired. 

It is true, relief may sometimes be had by motion in the 
same court, or by a bill in the nature of a bill in review, but 
Buch relief is not always adéquate, and an original bill is a 
proper mode of seeking redress against a decree .obtained by 
fraud or covin. 

The rule is clearly and concisely stated by Justice Bradley 
in Barrow v. Hunton, 9 Otto, 82. In speaking of the dis- 
tinction between the two classes when an original suit may 
be entertained, and when the application for relief should be 
made to the court granting the judgment or decree, he says : 
"If the proceeding is merely tantamount to the common-law 
practice of moving to set aside a judgment for irregularity, or 
to a writ of error, or to a bill of review, or an appeal, it would 
belong to the latter category, and the United States court 
could not entertain jurisdietion of the case. • * * * * 
On the other hand, if the proceedings are tantamount to a bill 
in equity to set aside a decree for fraud in the obtaining 
thereof, then they constitute an original and independent 
proceeding, * » * * and the case might be within the 
cognizance of the fédéral courts. In the one class there 
would be a mère revision of errors and irregularities, or of 
the legality and correctness of the judgments and decrees of 
the state courts ; in the other, the investigation of a new case, 
arising upon new facts, though having relation to the validity 
of an existing judgment or decree, or to the right of the party 
to claim any benefit by reason thereof." 

I think the jurisdietion of the court to entertain this suit 
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not doubtful, and the bill must stand, unless there is no equity 
stated therein, and this brings me to the considération of the 
other ground of démarrer. 

2, The défendants demur for want of equity in the bill. 
The bill allèges, in substance, that the trustées, in the deed to 
secure the $3,000,000 issue of bonds, in May, 1874, at the 
instance of John S. Kennedy, one of the défendants in this suit, 
and the agent of a eommittee of Amsterdam bond holders, 
hâving in their hands and under their control a majority of 
the bonds of this séries, commenced a suit against the First 
Division of the St. Paul & Pacific Kailroad Company and othera 
to foreclose the trust deed, and that after the commence- 
ment' of the suit Kennedy, the agent, entered into an agree- 
ment with the défendant company for the suspension of the 
prosecution of the suit, and the trustées who instituted it, at 
his instance, suspended the prosecution of the same for sev- 
eral years, and until requested by him to proceed; that some- 
time in 1878 one of the trustées resigned, and Kennedy was 
appointed as trustée and co-complainant in said foreclosure 
suit, and thereafter acted in the capacity of trustée in said 
trust deed and foreclosure suit, and as the spécial agent of 
the eommittee, and of the bond holders who had placed their 
bonds in the hands of the eommittee for control and manage 
ment; that on the ninth of October, 1876, the trustées, in- 
cluding Kennedy, under the authority conferred in the deed 
of trust, took possession of the railroad appurtenances and 
property covered by the trust deed, and operated the road, 
and that in 1876 or 1877 Donald A. Smith, George Stephen, 
N. W. Kittson, James J. Hill and others formed a syndicats 
for the purpose of acquiring the Une of railroad, etc., covered 
by the mortgage, under the foreclosure proceedings and a 
sale, and made a proposition, through Kennedy, to the eom- 
mittee of Amsterdam bond holders for the purohase and con- 
trol of the bonds in their hands, and that Kennedy, the agent 
of a eommittee of bond holders, and trustée for ail the bond 
holders, entered into an agreement with Smith, Stephen, Kitt- 
eon and Hill for the purchase and control of the bonds held by 
the eommittee, and into negotiations which contemplated the 
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acquisition of the line of railroad of the First Division of the 
St. Paul & Pacific Eailroad Company, etc., by purchase at the 
foreclosure sale to be ma de in said pending foreclosure suit, 
and payment theref or in bonds ; that the suit should proceed 
under the advice and instruction of said parties, Smith and 
others; that the negotiation for the sale of the bonds "was 
eonsummated with Kennedy, who approved the proposai and 
reoommended its acceptance, and that the suit was prose- 
cuted, conducted and concluded under the advice and instruc- 
tion of Smith, Stephen, Kittson and Hill, through Kennedy 
as agent, and with a view to obtain a transfer of said road 
to them under the forms of judicial proceedings in fraud 
of the rights of bond holders who had not contracted to sell 
their bonds to said parties; that Kennedy, as agent, paid and 
controlled the counsel in the foreclosure suit; and, further, - 
in substance, that the resuit of the suit and the decree, by 
consent, was in the interest of the parties who had so nego- 
tiated with Kennedy, they having become domini litis in re- 
spect to the foreclosure proceedings. It is also charged that 
the trustées, through Kennedy, fraudulently connived and 
combined with the syndicate to allow the property and rail- 
road to be purchased at the foreclosure by the St. Paul, Min- 
neapolis & Manitoba Eailroad Company at a nominal priée, 
compared with its true value. 

"PaoposAL Madb AT New Yokk Meeting op Januaby 3, 1878, 
BY Canada Pabty. 

"[translation.] 

"The proposai embraces ail certificates which hâve been 
issued by the committee, and must be accepted by at least the 
same proportion of certificates which acceded to the former 
proposai. It is offered to pay for first section bonds ($1,200,- 
000) net 76 per cent, in gold; Consolidated bonds ($2,800,000) 
net 28 per cent, in gold ; second section bonds ($3,000,000) 
net 80 per cent, in gold ; 1869 bonds ($6,000,000) net 35 per 
cent, in gold; St. Vincent & Brainerd bonds ($15,000,000) net 
13| per cent, in gold, of the nominal amount of the bonds, 
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including the past-due coupons, -wliich passwiththe bonds for 
this priée. 

"Upon acceptance cf this proposai thèse bonds shall be de- 
posited in the Mercantile Safe Deposit Company of New York, 
in the name of trustées, for which the committee proposes the 
Messrs. J. S. Kennedy and John S. Barnes, chiefs of the firm 
of J. S. Kennedy & Co. Thèse bonds shall be delivered to the 
purchasers by the trustées, as agents of the committee, against 
the payment of the purchase priée in the manner hereinafter 
named. 

"The aforesaid purchase price must be paid within six 
months af ter the date, -which, by virtue of the last foreclosure 
decree of each court bas been declared as the day of sale of 
the bonds, as described in the trust deeds by which the above- 
named issues of bonds hâve been respectively secured. The 
aforenamed purchase priée for said bonds shall bear interest 
from the twenty-second of December, 1877, at Y percent, per 
annum, payable half yearly in gold, in the city of New York. 
The principal of the above-named purchase price shall be 
paid — First, either in gold ; second, or in first mortgage gold 
bonds of the newly to be created company, bearing 7 per cent, 
interest, payablehalf yearly in gold atpar; but the purchasers 
shall also add toevery bondof $1,000 theamountof $250, in 
first preferred stock of the new company ; third, or, at the 
option of the certificate holders, or any of them separately, 
the same first mortgage gold bonds as described under No. 2, 
calculated at 90 per cent., but in that case without addition 
of the preferred stock. 

"It is further expressly agreed that on the reorganized road 
no fm-ther first mortgage shall be issued than the above- 
named, so that the rate of $12,000 per mile on the completed 
road shall not be increased. 

"As soon as 'bonds' sball be offered in payment the form 
and contents of the trust deeds must be subjected to the ap- 
proval of the agents of the committee. The trust deeds must 
comprise ail property of any and every kind belonging to the 
new company at the time that the mortgage is created, in- 



SAHLGâBD V. KENNEDY. 301 

cluding the land grant, and thèse bonds shall be received at 
par in payment for the lands of the company. 

"The total amountof the above-named preferred stock shall 
be limited to 25 per cent, of the wbole issue of bonds of the 
first mortgage, and the dividend on this preferred stock not to 
exceed 6 per cent, per annum in currency shall be paid, but 
only after the receipts of the new company, after payment of 
ail necessary expenses and the interest on the bonds, shall 
hâve been provided for. 

"The option of payment named under No. 1 and No. 2 is 
left, primarily, to the purchasers, but should tbey choose to 
pay in money the seller shall hâve the right to demand bonds, 
as described — sub. 2 and 3 — either at par with preferred stock 
or at 90 per cent, without preferred stock. 

"The purchasers further bind themselves: 

"a. As soon as tbey hâve received the notice that their offer 
is accepted, and the bonds hâve been delivered to the above- 
named trust company, to restitute the costs caused by them 
to the committee, as well as the amount of the committee 
costs resting on the assenting certificates. 

"b. To complète the extension to St. Vincent as speedilyas 
possible ; if possible -within this year, and agrée to f umish 
sufficient security for the exécution hereof, which will be ac- 
ceptable to the agents of the committee, Messrs. J. S. Ken- 
nedy & Co. 

"c. To restitute the cost of the construction of the Breek- 
enridge-Barnes line in cash, at the same time with the pay- 
ment for the bonds, and in the meanvyhile to pay interest at 
7 per cent, per anniim, half yearly. 

"d. The now pending foreclosure suits, and other suits, 
shall be continued by the committee and its agents, under 
advice and instruction of the purchasers, free of ail costs for 
the holders of the assenting certificates." 

It is unnecessary to recapitulate ail the allégations in the 
bill -which are conceded to be true by the demurrer, nor is it 
necessary to détermine whether ail the relief prayed for can 
be granted. The charges are sufficient to require an answer, 
for tbey tend to show that Kennedy combined with Smith, 
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Stephen, Kittson and Hill to aid them in acquiring the prop- 
erty mortgaged at a sacrifice of the interests of bondholders 
not parties to the contract, to secure the road, etc., and that 
the former permitted the control of the litigation to pass to 
Smith and his associâtes, consenting that they might assume 
the functions of trustées ; the co-trustees of Kennedy in the 
trust deed having accorded to him the right to détermine and 
control the action of the trustées in ail matters appertaining 
to the trust property and the exécution of the trust. 

While there is no doubt that creditors may combine to 
purchase the property of their debtor, and such action is 
p/oper and will be sustained, yet if a trustée, holding the 
property for the benefit of ail the creditors, combine with a 
part to aid them in purchasing it to the exclusion of the other 
creditors, and the trustée also bas in his possession, as agent, 
the évidences of debt belonging to the creditors with whom he 
has combined, and the property, by the act of the trustée, 
passes into the possession of those creditors at a price much 
less than its value, it can hardly be claimed that a purchase 
thus consummated is not inéquitable. Such is one of the 
charges in the bill, and it requires an answer so that tha 
court may détermine upon the proofs, at the final hearing, 
whether it is true or not. 

The demurrer is overruled, with leave to answer at the 
July rule day. 



Keopholleb V. The St. Pat;l, Minneapolis & Manitoba 
Eailwat Co. and others. 

(Circuit Court, D. Minnesota. May, 1880.) 

MoBTaAGB— Creditors Mat Combinb to Purchase Propeett. — Th& 
creditors of a mortgagor may fairly combine to purcliase the property 
of the debtor at mortgage sale, and othcr creditors are not, by such com- 
bination, deprived of the right to bid at such sale. 

BiiiL TO Vacate Dborbb and Sale — Want of Equitt.— Bill in equity 
in this case not showing the complainant clearly entitled to ail the 
relief claimed, and as he may, on proper pétition and showing, be ad. 
mitted as a party to the original suit, the lill in which he seeks tp attack 
the decree and sale is dismissed. 
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Demurrer to Bill. 

Gilman & Clough, for plaiutiff, 

Geo. B. Young, Geo. L. é Clias. E. Otis and R. B. Galusha, 
for défendants. 

Nelson, D. J. The only question, raised by the demurrer, 
to be considered in this case is whether the bill is wanting in 
equity. The complainant makes no substantial charge of 
fraud against any trustée in the deed to secure the $15,000,000 
issue of bonds, and bis bill allèges no grievance which deter- 
mined the court to overrule the demurrers in the cases of 
Stricker v. Kennedy et al., Messchaert v. Kennedy et al., and 
Sahlgard v. Kennedy et al. Kennedy was never a trustée in 
this trust deed, and bis acts as the agent of the committee of 
bond holders of the |15,000,000 issue are not subject to the 
criticism made in the other cases. 

The fact that Kennedy, who is not a trustée in this deed, 
as agent of the foreign committee, entered into an agreement 
for the sale of the bonds held by the committee with Smith, 
Stephen Kittson and Hill, and consummated it, and such agree- 
ment contemplated the purohase of the railroad and appur- 
tenances, -would not call for the interférence of a court of 
equity. Thèse creditors could fairly combine to purehase the 
property of their debtor, and other bond holders and creditors 
are not by such combination deprived of the right to bid at a 
sale under the decree. 

The charges made against the order of the court authoriz- 
ing the receiver to issue debentures and complète the unbuHt 
portion of the road, and the manner in whieh it was built 
and the amount of debentures issued and paid over for such 
construction, afford no ground of équitable relief. The court, 
before the decree was made, examined the objections in re- 
spect thereto, and only issued an amount of debentures equal 
to the cost of construction as clearly established by proof. 

The charges against the decree are not such as in my opin- 
ion would authorize a court to disturb it, and the sale was 
made under the decree, for anything that appears in the bill, 
fairly and for more than the upset priée fixed by the court. 
That the purchaser was authorized to pay ail of the bid' ex- 
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cept $50,000 in the debentures issned by the court, and in 
the bonds of the $15,000,000 issue at the percentage upon 
their fair value equal to the dividend to which they would be 
entitled upon a distribution of the proceeds of the sale, is not 
inéquitable. Substantialiy, such a provision in a decree met 
with the approval of the United States Suprême Court in 
Ketchum v. Duncan, 6 Otto E. 659. 

The bill, also, in attacking the sale charges the trustées 
with neglect in respect thereto, amounting to fraud. I am 
not prepared to admit that the allégations of the bill in that 
behalf entitle the complainant to any relief. 

In the order confirming the sale the following provision 
■was inserted : "This order is made by and upon the consent 
and at the request of the trustées, the complainants, and 
upon the consent of the parties défendants, * * * and 
the right to make any further order order is reserved." In 
view thereof I think the complainant, if entitled to any relief 
against the sale and the confirmation thereof, on pétition and 
proper showing, might be admitted a party to the original 
foreclosure suit, and his objections would then be considered. 
He can hâve such opportunity at the next June term of the 
court. 

The demurrer is sustained and the bill dismissed. 



Washburn V. The Faemers' Ins. Co. 

(Circuit Court, 8. D. Ohio. , 1880.) 

Ihsubaiîce — Explosion Caused bt Fire — Condition m PoLicr. — The 
destruction of a building by an explosion caused by a fire is a loss by 
flre withiD the meaning of a provision in the policy of Insurance pro- 
viding that the company shall not be liable for any loss et; damage 
caused by explosion of any kind, unless flre ensues, and then for the 
loss by fire only. 

Sage é Hinkle, for plaintiff. 

Mattheivs, Ramsey é Matthews, for défendant. 

Swing, J., (charging jury.) This action is brought by the 
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plaintiff to recover from the défendant the sum of $2,100, 
the amount of a polioy of insurance issued by the défendant 
to the plaintiff on the thirteenth day of February, 1878, 
upon bis flouring mill, situated in Minneapolis, Minnesota, 
and the mill machinery, tools, implements and fixtures therein 
and attached thereto, insuring the plaintiff against loss and 
damages by fire to the extent of the amount named in said 
policy, $700 of which was placed upon the building, and 
$1,500 upon the machinery, tools, implements and fixtures. 

The plaintiff allèges that other insurance to a large amount 
was placed upon the property ; that on the second day of 
May, 1878, the said mill, machinery, tools, implements and 
fixtures were damaged by fire to an amount largely in excess 
of ail the insurance upon the property; that on the twenty- 
fifth day of May, 1878, due notice and proof of loss was 
given and made to the défendant, according to the conditions 
and terms of the policy ; and the plaintiff further avers that 
he has duly performed ail the conditions of said policy upon 
his part, and prays judgment against the défendant for the 
sum of $2,100, with interest from the twenty-fourth day of 
July, 1878. 

The défendant, by its answer, admits the issuing of the 
policy as alleged by the plaintiff, but dénies that the prop- 
erty was injured or destroyed by fire within the meaning of 
the policy; but says that the injury thereto was caused by 
an explosion of some substance in said mill building, against 
which the policy did not insure the plaintiff. 

By this polioy of insurance the défendant, in considération 
of $63, the premium paid it by the plaintiff, agreed to 
indemnify the plaintiff against loss and damage by fire to 
the- property described therein, according to the terms and 
conditions of the policy, one of the conditions of which is 
"that the défendant shall not be liable for any loss or dam- 
age caused by explosion, including steam boilers, unless fire 
ensue, and then for the loss and damage by fire only." 

It is admitted, by counsel for the défendant, that the 
property insured was damaged to an amount in excess of ail 

the insurance thereon ; and it is also admitted that due and 
v.2,no.3— 20 
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légal notice and proof of the loss were given and made, as re- 
quired by the terms of the policy. It is admitted that at the 
time of the destruction of this property there was an explo- 
sion by which the entire structure was demolished. By the 
plaintiff it is claimed that the explosion was produced by a 
fire which existed prier thereto in the mill ; and, therefore, 
the damage was produced by fire. By the défendant this is 
denied, and it is claimed that the damage was caused by the 
«xplosion. 

There is, therefore, but one question of fact for you to 
ascertain under the law which I shall give you, and that is, 
by what cause was the damage to this property produced? 
The défendant, by its . contract, agreed to indemnify the 
plaintiff against damage and loss by fire to the building and 
machinery of a flouring mill. Whatever may, therefore, be 
necessarily connected with the building and machinery, in 
their use in the manufacture of flour, or growing necessarily 
out of and resulting from suoh use, by which the property 
would be rendered more liable to fire than ordinary property, 
must be held to hâve been in the contemplation of the de- 
fendant at the time of the issuing of the policy, and it must 
be held to hâve been contracted in référence thereto ; and, if 
the damage to the property was produced by fire, it must be 
liable therefor. 

In law the cause to which the resuit must be attributed is 
not the cause nearest the resuit, but it is that cause which 
sets the other causes in opération. In the language of Jus- 
tice Strong in Ins. Co. v, Boon, 95 U. S. 130 : "The proxi- 
mate cause is the efficient cause — the one that necessarily sets 
the other causes in opération. The causes that are merely 
accidentai, or instruments of a superior or controlling agency, 
are not the proximate causes, and the responsible onea, 
though they may be nearest in time to the resuit. It is only 
when the causes are independent of each other that the nearest 
is, of course, to be charged with the disaster." The rule of 
law announced in the foregoing case, by the learned justice, 
is clearly applicable to the présent case. 

If, therefore, the évidence satisfies your miuds that there 
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exîsted a fire in this mill, and the fire produced an explosion,, 
the fire would be the proximate cause. Although the explosion 
thus produced may hâve contributed in a large degree to the 
destruction of the property, it ■would nevertheless be a loss by 
fire, within the meaning of the policy, and the défendant will 
be liable to the plaintifi for such loss. But if there was no 
fire, and an explosion from some other cause than fire oc- 
curred, by which the property was damaged, it would not b& 
a loss by fire, within the terms of the policy, and the défend- 
ant would not be liable for such loss. 

The plaintiff must satisfy your minds, by a prépondérance, 
that a fire existed which produced the explosion. If he bas 
done so he is entitled to your verdict. If he bas failed to do 
so your verdict will be in favor of the défendant. 

Verdict for the plaintiff. 



In THE Matter of Cobse, Jr., Bankrupt. 

(District Court, S. D. New York. May 3, 1880.) 

Hubbàkd aot) Wifb— "Wifb'b Bepabate Peopbrty — Gift.— Faotg ta thig^ 
case considered, and held that certain property conveyed to the wit'e 
under the will of her father, and held in trust for her by hls executors, 
■which by arrangement was by them transferred to the husband, wa» 
not iutended as a gift to hlnx 

Bamb — 8ame — Sale of Real Estatb to Hobbakd. — The transfer to 
the husband of certain real estate as part of such property, hdd, to hâve 
been a sale, and not held by hlm as trustée for the wife. 

Bame — CiiAm OF WiFB AGAmsT Hubband's Bakkbxipt Estatb. — Wife 
hdd entitled to prove her claim for such property against the husband's 
estate in bankruptcy, and also entitled to interest thereon. 

P. Cantine, for creditors. 

C. Whitaker, for claimant. 

Choate, D. J. This is a proceeding for there-examination 
of a proof of debt filed by the wife of the bankrupt for the 
sum of $38,672.10. In the proof of the claim it is described 
as "a balance due déponent for real estate, bonds, mortgages, 
notes and drafta conveyed, consigned, transferred and set 
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over to the said Henry Corse, Jr., by déponent, and by fîie 
executors of déponent 's father's estate, with deponent's con- 
sent, being in part the interest of déponent in said estate, and 
for moneys lent and advanced to said Henry Corse, Jr., by 
déponent. Tiae above amount includes principal and interest 
to the date of filing the pétition. Several creditors object to 
the proof on the grounds — (1) that the transaction out of 
■which the claim grew was a gift from the claimant to the 
bankrupt; (2) that it is barred by the statute of limitations; 
and (3) that it bas been whoUy paid and satisfied. 

The point most strenuously insisted upon on the argument 
■was that the husband received the real estate and other prop- 
erty as trustée, having been substituted for the executors, 
under the will of his wife's fafcher, by the concurring action of 
the executors, the wife and himself ; that the personal prop- 
erty bas been ail invested in improvements upon the real 
estate, and that the real estate was afterwards transferred to 
the wife, whereby the trust under which the property was 
held was fuUy performed, and that in this way the claim bas 
been satisfied and paid, or that the personal property, with 
her consent, has been expended on the land and the whole 
conveyed to her. While this position' was not taken at the 
outset as the objection, but payment simply was alleged, 
yet the point has been argued as if there was no formai ob- 
jection to the contesting creditors resting their defence to the 
proof of debt on this ground, and I hâve examined it upon 
the merits. 

The wife of the bankrupt was the daughter ot Samuel 
Enapp, of Haverstraw, who died, leaving a will dated February 
18, 1869. He left one son and one daughter, who intermarried 
with the bankrupt February 2, 1865, At the time of her 
marriage she was a little over 18 years of âge. By the will 
the residue of the estate was equally divided between testa- 
tor's son and daughter. The executors were appointed guard- 
ians of the children, and by the terms of the will the execu- 
tors were made trustées of the daughter's half till her marriage, 
or until she should arrive at the âge of 21 years. As to the 
continuance of this trust after that time it was left to tiie 
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discrétion of the executors. They -were directed to pay over 
to her on her marriage, or coming of âge, the income on her 
share -which should hâve accrued during the next preceding 
year, and as to the principal the will provided as follows : 

"I leave it discretionary with my said executors to pay to 
my said daughter the whole or sueh part of the share com- 
ing to her, and at such time or times after she shall hâve 
arrived at the âge of 21 years, as they or the survivor of them 
shall deem fit and proper; but it is my will if she shall 
marry a steady, temperate and prudent man, then, and in 
that event, I direct my executors to pay her one-third of the 
accumulated principal of her share in one, one-third in three, 
and the remaining one-third thereof in five years after she 
shall hâve married, and after she shall hâve arrived at 21 
years of âge ; it heing understood that it is my will that my 
said daughter shall receive annually, after she arrives at 21 
years, the interest, income or profits of the share belonging 
to her and remaining in the hands of my executors." 

The will gave the executors fuU power to sell the real estate 
and invest the proceeds in bond and mortgage on unencum- 
bered property. Until the sale of the real estate the will 
empowered the executors "to take possession" of it, "to culti- 
vate, work and lease the same in such manner as shall be 
most productive and bénéficiai to the interests of my said 
estate," and "to apply so much of the annual profit, increase 
and income of the said real estate to the necessary improve- 
ments and repairs thereof." 

Soon after the marriage of the daughter — this claimant — 
she became dissatisfied with the executors' management of 
the estate, and they were cited before the surrogate to account. 
This proceeding led to an arrangement being made by them 
with the bankrupt and his wif e, by which ail the daughter's 
share of the property was to be transferred to her husband at 
her request, he giving them a bond of indemnity. To carry 
this arrangement into effect the following written instruments 
were executed : Mrs. Corse executed, under seal, an agree- 
ment with the executors, dated March 3, 1866. It recited 
her interest under her father'a will, her marriage, and tho 
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fact that she was under âge, and that it waa her wish "tliàt 
the said Henry Corse, Jr., my said husband, should take into 
his possession and bave the management of the estate and 
property which is so bequeathed to me in and by the said will 
of my father, and which is therein and thereby placed in the 
hands of the said executors as trustées thereof for me." 

It then proceeda : "Now, therefore, I, etc., do hereby con- 
sent that the executors, etc., shall and may, and I do hereby 
direct, authorize and empower them, etc., to assign, transfer, 
set over and deliver unto the said Henry Corse, Jr., my said 
husband, my share, etc., of the estate of my said father, to 
which I now am, or shall hereafter become, entitled, under 
and according to the provisions of the said will, and to make, 
exécute and deliver unto him ail instruments which shall be 
requisite and necessary in the law for the fuU and absolute 
assignment and transfer of the same unto him forever; 
hereby as fuUy ratifying and confirming each and every act 
which the said executors and trustées shall do, by virtue of 
this consent and authority, as I might or could do if I h ad 
attained my majority ; and hereby as fuUy, and in ail respects, 
exonerating, and holding harmiess and free, and discharged 
from every and ail liability, the said executors and trustées, 
and each of them, etc., as I might or could do if I had attained 
my majority, for each and every act and thing whatsoever that 
they, or either of them, may do by virtue of this consent and 
authority." 

It then continues : "Now, therefore, in considération of the 
assignment and transfer so to be made, etc., I, etc., do hereby 
consent, promise and agrée to and with the said executors 
and trustées, for mysolf, my heirs, etc., that when I shall 
hâve attained the âge of 21 years I wUl make, duly exé- 
cute and deliver unto them, or the survivor of them, etc., 
ail necessary and proper releases and acquittances in the law 
wherein and whereby they, and each of them, shall forever 
be released and discharged from ail liability, claim and 
demand whatsoever, for or on account of any legacy, bequest, 
or provision contained in the said will, in my favor or behalf , 
etc., and for or on account of any act or thing they, or either 
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■of them, shall or may do by virtue of the foregoing consent 
and power." 

The executors and the bankrupt executed under seal an 
agreement of the same date, March 3, 1866. It recites the 
provisions of the consent and agreement executed by Mrs. 
Corse. It also recites that said Henry Corse, Jr., had agreed 
to deliver to the executors a good and sufficient bond, with 
surety to indemnify and keep them harmless in the premises. 

It then proceeds as foUows: "Now, this agreement wit- 
nesseth, that in pursuance of the consent and authorization 
af oresaid, of the said Nancy J. Corse, and in considération of the 
covenant and agreement herein contained, on the part and 
behalf of the said party of the first part, (t. e., Henry Corse, Jr.,) 
the said parties of the second part, as executors, etc., agrée to 
and with the said party of the first part that they will assign, 
transfer, set over and deliver unto him, by good and sufficient 
assignments in writing, ail the share or proportion of the estate 
of the said Samuel Knapp, deceased, to which his said wife now 
is or shall hereafter become entitled by virtue of the bequests 
and provisions contained in his said wUl, etc., in her behalf and 
for her benefit, upon the said party of the second part deliv- 
ering unto them the indemnity bond aforesaid. And the said 
party of the second part, in considération of the agreement 
herein contained, on the part and behalf of the said parties 
of the first part, covenants and agrées to and with the said 
parties of the first part, as sueh executors, etc., that he will 
faithfuUy and in ail things carry eut and fulfil each and 
-every of the provisions of the said will in respect to the leg- 
aey therein bequeathed to his said wife, and ail the directions 
therein given with référence to the disposition of the same, 
and ail property which he shall take in right of his said wife, 
as a legatee under said will." 

By a deed executed by the executors, and dated the seventh 
of March, 1866, and purporting to be executed under the 
power of sale given to them in the will, they conveyed to the 
bankrupt, for a price or considération named of $10,000, a 
iarm belongiug to the estate of the testator at Glasco, in the 
c ounty of Ulster and state of New York. The conveyance waa 
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in fee, with spécial covenants against encumbrances. It was 
not acknowledged till November, 1866, nor recorcled till Jaii- 
uary, 1867. It is assumed in his argument by tiie contest- 
ant's counsel that this deed, though apparently a sale by tlie 
executors under their power of sale, was merely the means of 
transferring to Mr. Corse a part of liis wife's share of the 
property pursaant to the agreement. The bond of indemnity 
dated March 3, 1866, recites that Nancy J. Corse had exe- 
cuted a consent in writing, and thereby directed, authorized 
and empowered the executors and trustées to assign, transfer 
and set over unto the above bounden Henry Corse, Jr., ail 
the share, etc., of the estate to which she is now or shail 
hereafter become entitled as such legatee, etc. It also recites 
that the executors hâve, "in pursuance of such consent 
and authority, entered into an agreement with said Henry 
Corse, Jr., so to assign, transfer and set over unto him the 
share, etc., of said estate to which she is or will hereafter 
become entitled as such legatee," etc. The condition of the 
bond was that said Henry Corse, Jr., "shall, in ail respects, carry 
out and fulfil the provisions and directions of the said will aa 
to the legacy therein bequeathed, and the provisions therein 
contained, to and for the benefit of the said Nancy J. Corse ; " 
and, also, indemnify and save harmless the said executors 
from ail claims of Mrs. Corse, her heirs, or next of kin, on 
account of said transfer, or on account of her said share of 
the estate. 

The property at Glasco consisted of a farm and brick- 
yards. The house on the premises was dilapidated and out 
of repair, and the brick-yards were in similar condition. 
Besides this property, and soon after its transfer to him, the 
exécuter also transferred to Mr. Corse bonds and mortgages 
and notes belonging to the estate as part of her share. Mrs. 
Corse was also entitled to certain property which came from 
her motlier's father, and which was paid over to Mr. Corse in 
the year 1867, amounting to $8,858. Soon after the property 
at Glasco was conveyed to Mr. Corse lie began to make 
improvements on it. He built a new house and rebuilt the 
brick-yards. He went there to live with his family, and weut 
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into the brick making business, which he continued to oarry 
on till he failed, in 1875. The counsel for contestants claims 
that he expended in thèse improvements and in the purchase 
of adjoining property, which was, or was thought, neoessary 
for carrjing on the business successfully, about $26,000, and 
it is insisted that ail the personal property received from the 
executors, together with that received from his wife's grand- 
father's estate, were so expended with her consent, and for the 
benefit of the property, L'y him as trustée. Most of this money 
■was invested in thèse improvements before she came of âge. 

After Mrs. Corse came of âge she executed a release of the 
executors under seal. It isdatedMarch 25, 1868. It récites 
that her father by his will gave and bequeathed to her "the 
equal undivided one-half of the residuary personal and real 
estate," and that she had intermarried with Henry Corse, Jr., 
and then was his wife, and had attained her majority on the 
first day of October, 1867, and that the executors on or about 
October 1, 1865, rendered an aocount and settled the estate 
"under the arrangements and stipulations then made and 
entered into by i.nd between the said executors and the 
residuary devisees and legatees under said will," and that the 
said executors did, "in pursuance of such settlement, arrange- 
ment and stipulation, deliver to and pay over unto the said 
Nancy J. Knapp her property in and share of the said estate 
in cash and in securities thereof." 

It then proceeds as follows: "Now, therefore, I, etc., do 
hereby acknowledge the receipt from the said executors of the 
property and legacies so given and bequeathed to me in and 
by said will; and I do hereby acquit, release and forever dis- 
charge the said executors of and from ail legacies, dues and 
demanda whatsoever, under and by virtue of the will of the 
said Samuel Knapp, deceased, or to which I am or may be 
entitled eut of his said estate." 

At the same time the bankrupt also executed a release to 
the executors on the same paper, as follows : "Whereas, I, 
Henry Corse, Jr., the husband of said Nancy -J. Corse, received 
from said executors of the will of Samuel Knapp, deceased, 
in right of my said wife, the cash, property and securities to 
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which she became entitled under said will, and gave to said 
execuIjorB an indemnity bond against any claim which my 
said wife, or her heirs, or next of kin might make against 
them, pending her attaining her majority, and the makiiig of 
the foregoing release for them ; and I do for myself, etc., upon 
the redelivery to me ot said bond, etc., release, acquit and 
discharge the said executors of and from ail claim and demand 
whatsoever, which I now hâve or bave had against them, etc., 
or against or ont of the estate of the said Samuel Knapp." 

On the third day of March, 1875, the bankrupt conveyed 
to one Friend Hoar, for a nominal considération of $10,000, 
the real estate which had been conveyed to him by the exec- 
utors, excepting certain lots previously sold off. The same 
day Hoar conveyed the same promises to Mrs. Corse for a 
nominal considération of $10,000, subject to two mortgages, 
one dated January 3, 1868, for $4,000, and the other dated 
August 2, 1869, for $3,000, both mortgages being executed 
by Corse and bis wife, and which she assumed in the deed 
from Hoar to her. The property was at the same time, to- 
getherwiththeadjoining property, which had been purehased 
by Corse to improve the brick-yards, subject to a mortgage for 
$6,000, executed by Corse and his wife, not mentioned in tbe 
deed. This last-uamed mortgage has been foreclosed, and 
Mrs. Corse's equity in the property has been thereby extin- 
guished. But in her account she gives the bankrupt crédit 
for $10,000 on account of the transfer to her of this property. 
He was at that time embarrassed, and she undertook, for a 
few months after the transfer, to oarry on the business, her 
husband acting as her agent. 

The bankrupt and his wife both testify that at the time 
the release to the executors was executed, in the year 1868, 
an agreement between them was drawn up by Judge Suffern, 
county judge of Ulster county, respecting the property which 
Mr. Corse had received on her account, which agreement was 
destroyed by fire when their bouse was burned. 

Mrs. Corse is unable to state the contents of the paper, fur- 
ther than that it was an agreement to repay the moneys 
received by him as a loan. Mr. Corse testified that it was to 
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the effeet, "that he was to return her, on demand, either the 
same real estate or the value of it, and the amount received 
from the executors of her father'a estate, and grandfather's 
estate, and to give her security, as she should demand it at 
any time." 

They also both testified that she had frequently made 
demand for payment, or for security, and that she had asked 
for a mortgage on the real estate. He had refused on the 
ground that it would injure his crédit. 

It is claimed on the part of the contesting creditors thai 
there is not sufficient proof of the existence of the lost paper. 
But it ig évident that if there was no sueh paper drawn up, 
or if its contents were substantially différent from what ia 
testified to by thèse two witnesses the contestants could hâve 
called Judge Suffern to contradict them. He drew the re- 
leases from thèse parties to the executors, and took their 
acknowledgments. The fact that such an agreement was 
exeouted, even if its terms are a little uncertain, repels en- 
tirely the theory that the transfer of ail this property to the 
husband was a gift from the wife. The question is, therefore, 
upon what terms and under what obligation in respect to it 
did he hold what he so received. It is argued by the learned 
counsel for the contesting creditors that he took it as trustée 
for the wife; that he invested the personal property in the 
real estate, and by the eonveyance through Hoar, in 1875, has 
transferred the whole, both the real estate and the personal 
property, in the form of improvements on the reality, to her, 
and so that he has discharged his trust and performed his 
agreement with her, made in 1868, if there was any such 
agreement, and it was binding on him. 

It is doubtless true that by accepting from the executors 
this property, with fuU knowledge of the trust under which 
they held it, the bankrupt became chargeable upon the suit 
of his wife, or her légal représentatives, with those trusts. 
At any time before she came of âge he would hâve been 
-harged as her trustée of this property, in any suit brought 
for that purpose, in the same way in which the executors 
would bave been. By no agreement between them and him, 
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or between them and his wife, could the property be dis- 
charged from the trusts of the will during her minority. But 
the will gave the executors full power aiid authority, in their 
discrétion, to terminate the trust at her majority, and then 
to transfer the property to her absolutely; and what was 
done in March, 1866, seems to me clearly to hâve beeu done 
in anticipation of this termination of the trust in October, 
1867. Of course they could not legally, and so as to absolve 
themselves from any liability as trustées, thus surreuder it to 
her before October, 1867. They recognized this in their agree- 
ments with her, and with her husband, and guarded against 
the liability by requiring of him a bond of indemnity. The 
stipulation in the agreement with her for a release, to be given 
when she came of âge, shows clearly that they treated the 
property as being held by them on such terms that they 
would be at liberty to surrender it absolutely to her at her 
majority; and when the releases were given in March, 1868, 
the time had come when they could absolutely surrender the 
estate to her, free from the trust, and her release acknowl- 
edges, on her part, that they hâve done so. The release given 
by him strongly confirma the view that the purpoae of the 
instruments was to terminate the trusts. 

The contemporaneouB agreement between the husband and 
wife shows also, I think, that both the husband and wife 
treated the trust as at an end, and they undertook to deal with 
each other on the basis that property belonging to her had 
come into bis hands. From that time, therefore, if not from 
an earlier time, I think he held the property as haviug been 
transferred to him on her account as money and other prop- 
erty of hers received by him, which, or its value, at her élection, 
she could at any time in equity demand, with or without an 
express promise to restore; the circumstances of the transfer 
not being such as to imply a gift of the property to him. 
Nor under the will, if he is to be treated as a trustée wliilo 
holding the real estate, between the date of its transfer to 
him and the date of the release, had he any authority to 
invest any part of the principal of his wife's residuary legacy 
in improvements, or in rebuilding the house or the brick- 
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yards. The only power given is to invest part o£ the income 
of the real estate in its [improvement. He cannot, therefore, 
as a trustée, justify the disposition that he made of any part 
of the Personal property, and if he held it as trustée he is 
now liable for its value, with interest, on that ground. The 
■wife has the right certainly, to treat the transfer of the real 
estate to him as a purchase, which it purported to be on its 
face, and to charge him with the receipt of the agreed price, 
$10,000, as part of her legacy. The executors had power to 
sell and couvert the real estate into personalty. In the 
exercise of that power they conveyed it to him for $10,000. 
He retained the price as the money of his wife, part of "Ûie 
legacy coming to her on her majority, and which the executors 
agreed with her to pay to him in advance of that event on 
being indemnified by bond, and on her promise to release 
them when she came of âge. 

I do not see how the husband could object to this being 
treated as a payment to him as $10,000 in money on her 
account. In the release which she gave to the executors it is 
recited that the executors did deliver to her her share of the 
estate "i« cash and in secunties thereof." And in the release 
given by the bankrupt to them at the same time he recites 
that he received from tbem, in right of his wife, "the cash, 
property, and securities to which she became entitled." Thus ail 
parties seem to hâve treated the transfer of the real estate as 
a sale. He took the title in fee in himself, and improved and 
used it in his own business. As against her claim to account 
for the price which belonged to the estate he would be estopped 
to claim that he held it on a trust that h e did not acknowl- 
edge, and to make that trust a defence to her claim. 

I do not see in the évidence any proof that the wife has 
ever waived her right to treat it as a purchase by him. AU 
his subséquent acts show that he treated the land as his own. 
Her joining in the mortgages, or her knowledge of his use of 
her money in improving his real estate, cannot affect her 
claim to reimbursement. The investments were his own, and 
made upon his own responsibility and in his own business. 
It is not proved that they were made at her request, or that she 
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assumed the risk of them. When this property was trans- 
ferred to her in 1875, as it then was, with three mortgages on 
it not in existence when he first took it, the understanding 
was that the transfer should be on account of her claim, as 
payment of $10,000, This might hâve been attaeked, per- 
haps, as a préférence ; if bankruptcy had then foUowed by 
other creditors ; but the understanding, as testified to, is in no 
way inconsistent with the other évidence, going to show that 
both parties regarded the husband as indebted to the wife for 
the amounta received from the estâtes of her father and 
grandfather, including this sum of $10,000, the price at 
which he bought the land of the executors. Therefore, because 
the land was his own and not hers, as well as for the rea- 
sons already given, the laying out of the proceeds of the 
Personal property on the real estate did not operate as a re- 
payment to her of thoae proceeds; and I see no reason why, 
in equity she cannot claim against him the balmce of her 
legaey, which he haa received. No part of it has been paid 
except the $10,000, in 1875, which bas been credited. 

The claim is misdescribed in the bankrupt's schedules. 
This is a circumstani^e impairing somewhat, possibly, the 
weight to be given to his testimony. But I do not think it of 
Bufficient importance to overthrow the case made in favor of 
the proof of debt. There is proof that the schedule was pre- 
pared by counsel on imperfect information. As the wife haa 
frequently demanded payment or security I think she has the 
right to interest, which, perhaps, she might not be entitled to 
if she had consented to his using her money for a long course 
of years without any demand, and in the business upon which 
they both depended for support. The circumstances might 
be such as to imply that the use was a gift from the wife. 
But such is not this case. 

As some objection is made to the amoimt of interest as 
computed in the proof of debt, there may, if the contesting 
creditors désire it, be a référence to the clerk to compute the 
interest. Otheiwise the proof of debt is sustained. 
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In re Jobdan <& Blaee. Eliza J. Yobe, Âdm z de bonis non^ 

claimant. 

{District Court, D. Maine. , 1880.) 

Ban KBUPTOT — PROVABiiE DBBT8. — Every debt recoverable, elther at law 
or In equity, is provable in bankruptcy. 

Tku8T Pbopbrtt — Person Taking with Notice. — Any person receiv- 
fcig trust property with notice of its character takes the same subject 
thereto, and is chargeable therewith as trustée. 

Baub — Use of bt Thubtbb, m ms Partnbrship Business— Liabhjtt 
Creatbd. — Where an administrator, a member of a partnerslxip, used 
the funds of tlie estate in the flrm business, and the other partners bad 
notice thereof , hdd, tbat the ûrm and its members became jointly and 
««Teially liable for sucb funds. 

Baj£b — Same — Pboof of Clam bt AiiMiNisrRATBix de bonis.— Where 
in sucb case the administrator died, and an administratrix da bonis was 
sppointed in his place, and the flnn of which the former admmistrator 
was a member became bankrupt, Tiéld, that she might prore the claim. 
for such f und against botb estâtes. 

In Bankruptcy, 

W. L. Putnam, for Eliza J. York, adm'x. 

T. J. Haskell, for assignée and gênerai creditors. 

Pox, D. J. Dexter Jordan, one of the firm of Jordan & 
Blake, was administrator on the estate of Eobert M. York, 
and having collected considérable sums of money as adminis- 
trator used them for firm purposes — an account being opened 
on the firm books of Jordan & Blake by which the "Estate of 
E. M. York" -vyas, from time to time, credited with ail sums 
thus received by Jordan, and charged with ail disbursements 
made by him for the estate. The firm having been adjudged 
bankrupt, and Jordan having since died, Mrs. York, as admin- 
istratrix de bonis non, claims to prove against the firm estate 
and also the individual estate of Jordan this balance due from 
Jordan, there being assets of both of said estâtes. The regis- 
ter allowed the proof against Jordan's estate, and disallowed 
the proof against the firm estate, and from this an appeal ig 

taken. 

The construction given by Judge Lowell in In re Blandin. 

5 B. B. 41, to the provisions of the bankrupt act respecting 
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proofs of debts relieves thèse mattera of some objections of a 
technical nature which otherwise might perhaps occasion 
doubt. In that case tae wife of a bankrupt had loaned her 
husband money, and claimed to prove for the same against 
his estate, although by the laws of Massachusetts she could 
not sustain an action at law for its recovery. Judge Lowell 
there held that équitable claims were within the scope of the 
bankrupt act, and that it was the intent of the act to give al] 
creditors an equal share of the assets without regard to the 
mode in which their rights might hâve been enforced if there 
had been no bankruptcy ; that as to both debtors and creditors 
the act is highly remédiai, and the district court is vested with 
most ample équitable powers to enable it to work out full 
remédies toallpersons; that, although the twenty-fourth sec- 
tion provided, on appeal, the ordinary remedy by a suit at law, 
the circuit court might take such order in relation to appeals 
not f uUy provided for by section 24 as may be necessary to con- 
form the proceedings to the nature of the case. James, L. J., 
in Ex parte Adamson, L. E. 8 Ch. Div. 820, states the law as 
follows: "It being the established rule in bankruptcy that 
every debt which a person could, either in his own name or in 
the name of any other person, recover at law or in equity was 
a provable debt in bankruptcy." 

Jordan, as the administrator of York's estate, was not 
authorized to appropriate to the use of Jordan & Blake the 
funds held by him in that capacity. It was in law a breaoh 
of his trust as administrator, and, although ;io fraud was 
intend ed by him, his act was in violation of law. By the 
entries upon the firm books of the various suma thus paid to 
the firm his copartner, Blake, became cognizant of the 
transaction, and the firm thereby became chargeable as trus- 
tées for the amount thus loaned to the firm by Jordan as 
administrator. In England there is a uniform current of 
authorities that when trust funds are thus misappropriated and 
loaned by an exécuter or trustée, under a will, to a firm, with 
the sanction of its members, this amount constitutes a joint 
and several claim, provable against the firm and the individ- 
ual members of the firm who hâve knowledge of the transac- 
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tion. Undçr the law, as it was formerly declared in England, 
and 80 long as double proof was not permltted, it might be 
that the créditer was put to his élection whether to proceed 
eventually against the firm estate or that of its members, 
though at the présent day, since the aet of 1869, it may be that 
double proof might now be permitted. No such question of 
élection can hère arise, as our bankrupt act and the décisions 
of the courts hère allow of double proof in cases •where a 
joint and several liability exists. 

The foUowing are some of the English cases which permit 
proof of debt to be made when the exécuter or trustée has 
committed a breach of trust by improperly loaning the funds 
in his hands: Ex parte Watson, 3 V. & B. 41^; Ex parte 
Heaton, Buck's Bankruptcy Cases, 35, in which the vice 
chaneellor says: "Those who receive trust property from a 
trustée, in breach of his trust, become themselves trustées, if 
they hâve notice of the trust;" Ex parte Poulson, De Gex, 
79 ; Ex parte Woodin, 3 Mont. Dea. & De Gex, 399 ; 6 De 
Gex, M. & G. 795, 801 ; Ex parte Ca/rne, L. E. 3 Ch. 463 ; Ex 
farte Narres, L. E. 4 Ch. 280 ; Ex parte Adamson, L. E. 8 
Ch. Div. 807. 

In Adair v. Shaw, 1 Sch. & Le Froy, â62, Lord Redesdale 
Bays: "Trusts are enforced, not only against those per- 
sons who rightfully are possessed of the trust property as 
trustées, but also against ail persons who corne into posses- 
sion of the property bound by the trust, with notice of the 
trust, and whoever so cornes into possession is considered 
as bound, with respect to that spécial property, to the exécu- 
tion of the trust." Many of the authorities wHl be found in 
2 Lindley on Part. 1247. 

Judge Treat, in In re Tesson, 9 B. E. 379, held that where 
an exécuter had invested funds of the estate in his partner- 
ship business, with the knowledge and assent of his copart- 
ners, the parties entitled to the fund may prove their debts 
against the partnership, although they hâve proved against 
the estate of the exécuter. The only point upon which the 
leamed judge appears to hâve entertained any deubt was 
whether they could pursue both the firm and individus)- 

v.2,no.3— 21 
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estâtes. By later décisions this point is clearly established. 
It is clear, thereforé, from thèse àuthorities, that for this 
wrongful use of thèse trust funds by the partnership the part- 
nership and its members hâve become chargeable, and that a 
joint and several claim was thereby created against the joint 
and several estâtes. 

Can an administratrix de bonis non sustain suoh proofs ? It 
is certainly for the interest of ail concerned in the York estate, 
■whether as creditors, legatees, heirs, or sureties on his admin- 
istrator's bond given by Jordan to the judge of probate, that 
thèse proofs should be sustained, if possible, in behalf of the 
administratrix de borda, so that the fund may pass under her 
control and be administered according to law as part of the 
assets of the estate ; and, after some délibération, I am satis- 
fiod that it may be so donc. 

By the law of this state, (Eev. St. c. 72, § 15,) the judge of 
probate may expressly authorize any party interested to com- 
mence a suit on a probate bond for the benefit of the estate, 
and the judgment and exécution, by section 17, are recovered 
by the judge of probate in trust for ail parties interested in 
the penalty of 'the bond, and he shall require the delinquent 
administrator to account for the amount of the same, if still 
in office ; but if not, he shall assign it to the rightful admin- 
istrator, to be coUected and the avails thereof accounted for 
and distributed, or otherwise disposed of, as assets. This 
statute bas so far changed the common law, as declared by 
the suprême court of the United States in 16 Wallace, {Bull v. 
New Mexico,) that that décision is no longer applicable in this 
state. As the law now is, not only the funds belonging to 
the estate in the hands of the administrator at his death or 
removal are assets which go to the new administrator, but ail 
sums recovered from him and his bondsmen for breach of his 
duty as administrator are to be received by the new adminis- 
trator and treated as assets. 

Any dif&culty which might otherwise arise from a want of 
privity between the old administrator and the new is thus 
obviated, and by a reasonable construction of this statute it 
foUows that in a proceeding of this nature the new adminis- 
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trator sîiould be at liberty to reaeh the assets, ■whether in the 
hands of the former administrator or of other parties who are 
chargeable with holding them in violation of law. 

Under the law as it now stands in this state, (it being the 
duty of the administrator de bonis to administer upon the 
■whole estate, to coUect and apply to the common benefit ail 
that has not been so done,) the bankrupt court, acting as a 
court of equity, will aid him to reach whatever property has 
been wrongfuUy misapplied by his predecessor, and which is 
chargeable as assets of the estate. It is indisputable that 
Jordan & Blake were accountable to some one for this amount. 
From some quarter a claim should be made therefor. There 
is no way in which it can be so directly applied where it 
belongs as by allowing the administrator de honis to reçoive 
it. It is needed to meet the varions claims still remaining 
unadjusted against the York estate; and I think that, upon 
the ground of trust, aided by the statute above ref erred to, the 
proof may well be sustained against the firm estate, and also 
against the individual estate of Dexter Jordan. I hold also 
that under the statute proof might be supported against Jor- 
dan's estate upon the bonds given by him as administrator. 

In Massachusetts there is a statute quite similar to the one 
in this state; and in Wiggin, Adm'r de bonis, v. Sweet, 6 Met. 
198, Shaw, G. J., says, "that by virtue of this statute sueh ad- 
ministrator de bonis becomes the sole représentative of the 
estate — the trustée for ail persons having an interest in it ; that 
he is personally interested in the estate, and is aggrieved in 
his property if there be a f ailure to aocount for ail that is due 
to the estate, and therefore may appeal." And this view is 
sustained by the opinion of the court in Newcomb v. Williams 
et al. 9 Met. 638. 

The proof, I hold, may be sustained upon another ground. 
Jordan, as administrator, loaned the money of the estate to 
the firm. It became a debt due to him in that capacity, which, 
if he had not been one of the firm, he could hâve enforced 
against the firm as administrator, and when coUeeted the 
avails would hâve been assets. There was an implied promise 
to pay to the estate of York thèse funds belonging to York'a 
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estate, and this implied promise, I hold, would be the founda- 
tion of an action at law in belialf of the administrator de bonis 
non against tlie firm. 

In Catherwood, Adm'r de bonis, v. Chaband, in 1 B. & C. 
155, the plaintifif sustained an action on a bill of exchange 
indoi'sed to the former administrator, in payment of a debt 
due the estate. HoZro^/ti, J., in his opinion, say s : "The dé- 
cisions in the old cases proceeded upon the principle that 
contracts made with an administrator were personal to him, 
and that he must sue upon them in his own right and not in 
his représentative capacity. That principle has since been 
altered, and it has been ruled in several modem cases that 
upon such contracts an administrator may sue in his repré- 
sentative capacity." In the same case BaiZez/, J., says : "An 
administrator may sue in his représentative character upon 
promises made to himself, when the money -will be assets 
when received. Now, if the administrator dies intestate, 
without having sued upon such a promise, the administrator de 
bonis non may sustain an action upon it, for he succeeds to ail 
the légal rights -which belonged to the administrator in his 
représentative capacity. By this mode of proceeding the 
money received ia immediately applicable to the right fund, as 
assets of the first intestate, whereas, if the action had been 
brought by the personal représentative of the first adminis- 
tratrix, it would in the first instance hâve become a part of his 
estate, and must afterwards hâve been transferred from that 
to the estate of the first intestate." 

In Moseley v. Randall, 6 L. E. 2 B. 342, Cockburn, G. J., 
says : "If the promise was made to the original administra- 
trix, as administratrix, the proceeds of the action would be 
assets, and the administrator de bonis non is the proper per- 
son to sue." Sullivan, Adm'r de bonis, v. Holker, 15 Mass. 
374, is to same effect. The entry on the books of Jordan & 
Blake of the crédit to estate of E. M. York, of thèse sums, 
conclusively shows that the promise was to that estate, the 
loan was made by the estate, the firm thereby became the 
lebtor of the estate, and the debt still remains due from the 
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firm to the estate, and should be paid to or collected by the 
représentative of the estate. 

The décision of the register is overraled, and the proof 
alloTved against the joint estate. 



SiMMS and another, Assignées, etc., v. Morse and Wife and 

others. 

(District Court, D. Maryland. May 3, 1880.) 

Wife — Purchasb of Pbopebty by — Contest with Husband's Cbed- 
ITOES. — Purchasea of real or peraonal property, made by wife during 
coverture, are justly regarded with suspicion, and in contests witli cred- 
itors of her liusband the burden of proof is upon her to show afflrma- 
tively and distinctly that she paid for it with funds not fumished by 
her husband. 

Pbopebty Poechasbd by Wife — Bona Fidb Puechabeb. — Tlie same 
rules applicable in a contest between a wife, who has purcliased real 
estate during coverture, and her husband's creditors,do not apply where 
such contest is one between the créditer or assignée and oneclamiingthe 
property as a iona fide purchaser thereof . 

Fraud — Notice — Merk Suspicion is not.— Ciicumstances amountingto 
mers suspicion of fraud are not to be deeraed notice, and where an infer- 
ence of notice is to afifect an innocent purchaser it must appear that the 
inquiry suggested, if fairly pursued would resuit in the discovery of the 
defect. 

Wife— Paymbnt op Husband's Dbbt —The fa«t that a wife, in dispos- 
ing of property standing in her narae, in part payment thereof, can- 
celled a debt due from her husband, does not render such coaveyance 
assailable by his creditorg. 

In Bankruptcy. 

Tuck é Tuck, for complainant. 

John H. Keene, Jr., for défendant. 

MoEEis, D. J. Bill in equity to set aside certain deeds as 
fraudulent and void, and in fraud of the provisions of the 
bankrupt act. 

It appears from the proceedings and testimony that in 
1868 Augustus Morse was the proprietor of the City Hôtel, 
in Annapolis, whioh he had purchased, but had not paid for ; 
that the furniture of the botel belonged to his wife ; that he 
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was generally known to be in doubtful crédit, difBcuIt to col- 
lect any money from, and was, in reality, insolvent. In 1868 
a property adjoining the hôtel, on the Duke of Gloucester 
Street, was offered at auction by the heirs of John Campbell, 
and was knocked down to Morse for $1,800, and he then 
ostensibly became the owner of it; that on the fifth of 
November, 1869, a deed was put on record, signed by the 
heirs of Campbell, conveying the property to Morse's wife, 
the deed being dated and acknowledged on the third of Au- 
gust, 1868, which was about the date of the sale; that on 
the eighth of November, 1869, a deed was executed and re- 
corded, conveying the property from Mrs. Morse to Samuel 
Barth, in considération of $2,300; that on the tenth of May, 
1869, a lease was executed and recorded, by which, in con- 
sidération of $1,000 and the réservation of a rent of $48 
a year, extinguishable upon the payment of $800, the prop- 
erty was conveyed by Barth to Martha R. Wilson; that on 
the twenty-first of April, 1869, Morse, on bis own pétition, 
was declared a bankrupt, and the complainants were, subse- 
quently, appointed bis assignées. 

The bill allèges that the considération for the property con- 
veyed by Campbell 's heirs to Caroline Morse was not paid by 
her but by her husband, and that Morse procured the deed to 
be made to her with design to defraud his creditors, and that 
the deed was kept unrecorded for fifteen months in furtherance 
of that design, he, in the meantime, holding himself ont, as 
the owner ; that the considération in the deed from Caroline 
Morse to Barth was not paid to her but to her husband, and that 
Morse caused said deed to be made to Barth, who then had 
reasonable cause to believe Morse was insolvent or acting in 
contemplation of insolvency, with a view to prevent his property 
from coming to his assignée in bankruptoy, and in fraud of the 
provisions of the bankrupt act. 

The bill praya for a decree against Barth, and that Mrs. 
Wilson may be decreed to hold the property under the lease 
to her for the benefit of the assignées, and prays for other 
relief. 

The answers aver the good faith of ail the transactions. 
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The testîmony of Barth shows that he lived in Baltimore, 
and for a year or more prior to 1868 he had been dealing 
■with Morse, and supplying the hôtel with liqnors, and that 
in November, 1868, Morse owed him a balance of $398.76 ; 
that prior to the fifth of November, 1868, he cashed a draft for 
Mrs. Morse for $625, drawn by her on her son-in-law in 
Massachusetts, with which money she proposed to pay a 
balance due on the purchase money of the property in ques- 
tion; that the draft came back to him protested, and he went 
to Annapolis to see Mrs. Morse about it; that she said to 
him she had expected the money from Massachusetts, but 
had been disappointed, and proposed to sell him the prop- 
erty for $2,300; that he consented to take it at that price, 
provided she aUowed him, as a payment on account of the 
purchase, the debt of $398.75 due him by her husband, 
together with the draft he had cashed for her; that upon 
thèse terms he made the purchase, and paid to her the bal- 
ance of the purchase money. 

The contention of the complainants is that Barth knew 
that Morse had for a long time been insolvent, and knew 
that the property conveyed to his wife was paid for by him 
and conveyed to her in fraud of his creditors, and that Barth's 
purchase of the property was a method of securing the debt 
due him by Morse, and for that reason he aided Morse in 
conveying away the property in fraud of the bankrupt aet. 

The testimony shows that Barth in November, 1869, had 
good reason to believe that Morse was insolvent, and had 
been so for some time; but there is no évidence to show that 
he had any knowledge that the property had not been bought 
by her, or that the money which had been paid on account o^ 
the purchase of the property in question was not Mrs. Morse's 
money, as she claimed. The testimony of Mrs. Morse, and of 
her husband and her son, tend to show that she did pay the 
money out of her own funds. Mrs. Morse, in her testimony, 
says : "I purchased the house on the Duke of Gloucester street, 
in Annapolis, from Mary A. Campbell and others. The deed 
was not put on record, because the purchase money wasnot 
ail paid until November, 1869. The last payment was pro- 
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cured by a draft on my son-in-law for $600 or $700, indorsed 
by Barth, which he paid. The balance of the money I obtained 
from the sale of real estate in Massachusetts belonging to my- 
8elf, conyeyed to me by deed, and I received some money from 
my sister." 

The son testifies that he knows that hia mother received 
the money from the sale of property in Massachusetts belong- 
ing to her from being présent at the sale ; and Mr. Morse, the 
husband, testifies that ail the money paid for the property 
belonged to his wife, except what was furnished by Barth. It 
was held by the suprême court of the United States, in Leitz 
V. Mitchell, 94 U. S. 580, that purchases of real or personal 
property made during coverture by the wife of an insolvent 
debtor are justly regarded with suspicion, and that she cannot 
prevail in eontests with his creditors unless the presumption 
that it was not paid for out of her separate estate be over- 
come by affirmative proof, and that the burden is upon the 
wife to prove distinctly that she paid for it with f unds not fur- 
nished by her husband. This doctrine has been f ully adopted 
and applied by the court of appeals of Maryland, in the récent 
case of Henkle v. Wïlson, October 7, 1879. And in the prés- 
ent case it may well be that if this was a contest between Mrs. 
Morse and her husband's creditors, or his assignées in bank- 
ruptcy, the testimony given by herself, her husband and her 
son, although not contradicted or impeached, or shaken in any 
way, (it having been taken in Brooklyn, under commission 
and without cross-examination,) might not satisfy the court as 
to the source from which she obtained the money paid for the 
property, otlier than that furnished by Barth. But this is not 
a contest with her, but a contest with one claiming to be a hona 
fide purehaser from her without knowledge of any weakness 
in her title. 

If the deed from Campbell's heirs had been made to Morse 
and the property then conveyed to his wife, the case would 
be clearly within the rule in Green v. Early, 39 Md. 223. 
The deeds would hâve disclosed that it was an acquisition of 
property by her from her husband, and Barth would hâve 
taken from her no better title than she had, and if she could 
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not défend her title neither could he; but in the présent case 
there was nothing, so far as the proof shows, to affect Barth 
■with notice of any defect or latent equity in her title, except 
the fact that, at the time he was negotiating with lier, her 
hushand was insolvent, and had probably been so for a con- 
sidérable time préviens. Granting that this was sufficient to 
hâve put him upon inquiry, wbat could he hâve learned? 
Both Mr. and Mrs. Morse then asserted that her money had 
been paid for the property, and they now, when they hâve less 
interest in the matter, solemnly swear to it, and the husband's 
creditors hâve been able to produce no direct évidence to dis- 
crédit their statements. 

Circumstanoes amounting to mère suspicion of fraud are 
not to be deemed notice, and where an inferenee of notice ia 
to aflfect an innocent purchaser it must appear that the 
inquiry suggested would hâve, if fairly pursued, resulted in 
the discovery of the defect, where the title of the wife does 
not come through a conveyance from the husband, and is in 
form perfect, although impeachable by his creditors. I kriow 
of no case in which the title of a purchaser from her, having 
no knowledge of the weakness of her title, has not been 
upheld ; and in the présent case, without some authoritative 
décision, in the face of the affirmative testimony in support 
of the payment by her of the considération of the deed to 
her, I should not feel justified in setting aside her conveyance 
to Barth. Sedivick v. Place, 12 Blatoh. 174, affirmed, 95 U. 
S. 3; Fletcher v. Peck, 6 Branch, 133; Anderson v. Roberts, 
18 Johnson's Eep. (N. Y.) 515 ; Ledyard v. Butler, 9 Paige, 

The fact that in the purchase of the property by Barth he 
secured a debt due to him by the husband does not render 
the conveyance by the wife to him assailable. If the property 
was hers, and she chose to appropriate any part of it to the 
payment of any particular creditor of her husband, it is not 
a matter by which his assignée in bankruptcy or creditors are 
afïected. Stewart v. Platt, Sup. Ct. U. S., October 7, 1879, 
reported in 12 Chicago Légal News, 201. 

Bill dismissed. 
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Faqi:, Administratrix, etc., and another va. The Holmes 
BuBGiiAB Alakm Tblegeaph Companï. 

(Circuit Court, 8. D. New Torh. May 6, 1880.) 

EquiTT Practicb — Pétition fok Beheaeing — VERiFiCATioif of. — A 
pet.ition for a rehearing, on the ground of newly discovered évidence, 
whicb ia signed by the petitioner's folicitor and is verifled by him, to the 
efifect that petitioner is a corporation and he is its solicitor, and that 
such pétition is true of his best knowledge, information and belief , is 
net sufflcient. It must show, by some positive testimony, that the évi- 
dence, with the use of reasonable diligence, could net hâve been pro- 
cured in time for the former hearing, and bo the court may judge 
if reasonable diligence was used. 

Patent— Action for Infringbment — Practicb Whbrb Patent Has 
Bben Hbld Valid in Another Suit. — After a patent is adjudged valid 
in one action, it may always be shovm in another suit against a différent 
défendant, and even in an application for preliminary injunction, in such 
suit, that the right claimed in the new suit was not fairly in controversy 
in the former action, or that material facts were not known or cousidered 
when the former suit was tried, or that there are relevant matters whioh 
were not adjudicated therein. 

Court — Acts Onlt Betwkbn Parties and as to Actual Issues. — Courts 
take proofs and render décisions only between parties litigant and as to 
actual issues. 

Dai^id Dudley Field, William Dorsheimer, John F. Dillar and 
Charles T. Polhamus, for the petitioners and the défendant. 

Edward N. Dickerson and John K. Porter, for the plaintiffs. 

Blatohfobd, C. J. In this case a décision has been filed 
sustaining the validity of the patent sued on as respects its 
eleventh, twelfth and thirteenth claims, and holding that 
the défendant has infringed those claims by making and 
selling telegraph burglar alarms, in which a circuit breaker 
acts automatically to break the circuit, so that by the move- 
ment of an armatur to and from an electro-magnet a bell is 
rapidly struck by a hammer, and -whieh alarms contain the 
inventions covered by said three claims. 

The défendant now, before the usual interlocutory decree in 
favor of the plaintiff is entered, présents to the court a péti- 
tion, the prayer of which is "that a rehearing of this cause 
may be had, and that preparatory thereto further référence 
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may be taken in respect of the matters" mentioned in said 
pétition. It is not set forth in the pétition that any ques- 
tions of law or of fact, which arise on the reoord in the case, 
■were not presented to or considered by the court, or that any 
questions of fact or of law ariaing on the record, which were 
presented to or considered by the court, were not properly 
disposed of by it. The pétition sets forth "that a rehearing 
of this cause, and permission to take further évidence pre- 
paratory thereto, would tend to the furtheranee of justice," 
for reasons therein stated. Those reasons, as so stated, 
are — 

"First. That, since the décision, the défendant has dis- 
covered that a machine was made by one Hall, in Boston, 
in 1847, and then used for receiving and sending télégraphie 
messages, which machine contained the device described in 
the thirteenth claim, and référence is made to the affidavit 
of Hall; that, at the time the évidence in the cause was tak'en 
on the part of the défendant, it had used, as it supposed, ail 
due diligence to obtain ail compétent évidence of past inven- 
tions, but it failed to find said machine until the information 
thereof was communicated to it by Mr. Hall himself , after the 
publication of the décision in this case, until which time 
the machine made by Hall in 1847 was not known by the 
défendant to be in existence; and that the said machine, 
a description thereof, and the time when it was made and 
used, are material and necessary facts to establish the de- 
fendant's right to use the machine which the plaintiflfs claim 
to be an infringement .of their patent, and will show that tha 
combination and devices described in the thirteenth claim 
of the patent were in use prior to the year 1854. 

"Second, That légal évidence as to when the Morse model 
instrument was made, and by whom, for want of which such 
instriiment was rejected when before offered in évidence, can 
now be supplied by the testimony of two persons, to whose 
affidavits référence is made ; that the défendant has acquired 
knowledge of such fact only since the décision of this cause, 
and that, by making proofs in relation thereto by the testi- 
mony of said two witnesses, the défendant expects to be able 
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to proTC a right to the use of the combination devices deseribed 
under the thirteenth claim of the plaintiffs' patent. 

"Third. That it can be shown by expert testimony that 
the combination and devices claimed under the twelfth claim 
of the plaintiffs' patent were the essential features of the 
Morse télégraphie instruments, operated by Morse electrical 
circuit breakers, in use under the Morse patents since about 
the year 1845, and without which said combination and 
devices Morse télégraphie insti'uments and apparatus would 
hâve been practically useless and inoperative; that such 
combination of devices upon said Morse télégraphie appa- 
ratus hâve, since about the year 1845, been in gênerai use 
in local or short electrical circuits as well as in longer main 
electrical circuits ; that said devices could not be made use 
of in combination with either long or short electrical circuits 
without infringing Morse's patents during their existence; 
that ever since the year 1840 there has existed, as generally 
understood by practical eleotricians, a material and essential 
différence in the use and functions of the devices deseribed 
under the twelfth and thirteenth claims of the plaintiffs' 
patent, upon Morse's electrical circuit breakers and télé- 
graphie instruments in use on longer main circuits, for tele- 
graphing, as compared with their use and functions upon 
Page's automatic circuit breakers, used in combination with 
an inductive or secondary circuit for applying electricity as a 
remédiai agent ; and that, upon bringing in such testimony, 
it will more clearly appear that a distinction, under the deeree 
in this case, should be made, so that the défendant may be 
accorded the right to use the combination and devices de- 
seribed under the twelfth and thirteenth claims of the plain- 
tiffs' patent, when used in combination with a long or main 
circuit for telegraphing, without thereby becoming liable as 
having violated any injunction that may issue under said 
deeree. This pétition is sigued only by the solicitor of record 
for the défendant in the suit, and is verified only by said 
solicitor to the effect that the défendant is a corporation, and 
he is its solicitor, and that the pétition is true "of his beat 
knowledge, information and belief." 
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To tbis pétition the plaintiffs demur, and show for cause of 
démarrer that, according to the constant praetice of thia 
court, the défendant bas not set forth and proved such a 
state of facts in respect to newly discovered évidence as to 
entitle it to a new trial of the naerits of the case, but, on the 
contrary, the pétition shows that ail the pretended newly dis- 
covered facts were easily accessible to the défendant, and that 
it had full knowledge and notice of the existence of whatever 
facts were true in relation to the subject-matter*of said péti- 
tion, and could easily hâve proved the truth in regard to such 
matters. 

The third branch of the pétition seems to suggest that the 
défendant may, perhaps, in the future, désire to use the com- 
bination and devices covered by the twelfth and thirteenth 
claims of the plaintiffs' patent in connection with a long or 
main circuit for telegraphing, and that if it does so it may, 
perhaps, be proceeded against for violating an injunction to 
be issued on the decree which may be entered on the décision 
which has been made in this case, and that it desires to hâve 
such deeree so drawn as to accord the right to such use, and 
that, as a basis therefor, it desires to produce the testimony 
mentioned in that connection. It is quite sufficient to say 
that whenever the défendant shall use what is suggested in 
connection with a long or main circuit for telegraphing, and 
shall be proceeded against for doing so, an issue will be raised 
which it will be proper then to consider, but that no such 
issue has yet arisen. 

Within the principles laid down in Smith v. Babcock, 3 
Sumner, 583; Baker v. JVhiting, 1 Story, 218; Walden v. 
Bodley, 14 Peters, 156; Indiarubber Comb Co. v. Phelps, 8 
Blatchf. Cir. Ct. Eep. 85; Hitchcock v. Tremaine, 9 Cir. Ct. 
Eep. 550; Prévost v. Gratz, Peters' Cir. Ct. Eep. 364; 
Livingston v. Hubbs, 3 John Ch. Eep. 124; Ruggles v. Eddy, 
11 Blatchf. Cir. Ct. Eep. 524; Webster Loom Co. v. Higgins, 
13 Cir. Ct. Eep. 349; and De Florez-v. Reynolds, in this court, 
June 9, 1879, this demurrer must be sustained. The défendant 
does not show that it could not with reasonable diligence bave 
obtained, prior to the former bearing, the testimony which it 
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now seeks to addace in regard to the Hall macliine, the 
Morse model instrument, and the matters suggested as bearing 
on the right to use, in connection with a long or main circuit 
for telegraphing, the devices covered by the eleventh, twelfth 
and thirteenth claims of the plaintiffs' patent. 

The sole case set forth is that the soliciter, according to his 
best knowledge, information and belief, is of opinion that the 
défendant supposed it had used ail due diligence to obtain ail 
compétent évidence of past inventions. There is no oath of 
any offieer of the corporation, or of auy person who searohed 
for évidence, or anything to show what search was made, or 
■what knowledge or information was had or not had, or what 
diligence was in fact used, so that the court can judge 
whether such diligence was due or reasonable. The "best 
knowledge, information and belief" of the solicitor may be 
none at ail. Bogardus t. Trinity Ckurch, 4 Sandford's Ch. 
E. 369. 

Without at ail passing upon the question as to whether or 
how far the évidence eought to be adduced would be material 
and important, or immaterial and unimportant, on any point 
to whioh it might be sought to be applied, if it were in the 
case, the demurrer must be sustained, and the pétition be dis- 
missed, with costs, for the reason before set forth. 

A pétition entitled in this suit is presented to this court by 
three corporations, not parties to this suit, which operate lines 
of telegraph. The pétition sets forth that it is claimed by the 
plaintififs that devices used by them on their telegraph lines 
are an infringement of the plaintiffs' patent ; that a judgment 
entered without qualification in this case in the usual form, 
and foUowing the language of the décision which bas been 
given, if it were to be held in other courts and in other cases 
in this court so far autboritative as to afford ground for a 
provisional injunction in the first instance, would seriously 
interfère with the petitioners and with every telegraph company 
in the country, and with every company using telegraph lines, 
if it did not put a stop to their use of the telegraph altogether ; 
that the petitioners ought not in justice to be so affected 
by the judgment in this case for the foUowing reasons : (1) 
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that the defence was imperfectly présentée! in varions particu- 
lars whieh are set forth in the pétition, in that the défendant 
could hâve proved various matters which it did not prove, 
and which it is alleged would afifect the novelty and validity 
of the eleventh, twelfth and thirteenth claims of the plaio- 
tiff's patent ; (2) that this suit is against a défendant whieh 
has no interest in using long or main circuits, and does 
not use a telegraph Une; (3) that the défendant in this suit 
had practically, after the suit was hrought, lost ail interest 
in the controversy by reason of its having ceased, exeept 
to a small extent, to make the machines complainedof; (4) 
that the décision in this case ought not to be extended to 
any apparatus used for telegraphing in long or main circuits ; 
(5) that the eleventh, twelfth and thirteenth claims of the 
plaintiffs' re-issued patent ought to be confined to combinations 
of which an automatic circuit breaker is a part. 

The petitioners pray to be allowed to e|xhibit to the court 
the machine made by Mr. Hall, (before mentioned,) and the 
Morse model instrument, (before mentioned,) and one of the 
machines now, and for many years past, used by the peti- 
tioners in telegraphing, so that it may be seen that the ma- 
chine used by the petitioners, and that made by Mr. Hall, 
and that used by Professer Morse, are alike in their essential 
parts, and hâve, ail of them, the devices mentioned in the elev- 
enth, twelfth and thirteenth claims of the plaintiffs' re-issued 
patent; and that the judgment to be entered herein may be 
qualified by the following or other équivalent provision, name- 
ly : "Butnothing in this judgment, or in the opinion or décis- 
ion of the court in this cause, is to be deemed to relate to any 
aparatus, device or appliance other than such as is worked on 
short circuits, for médical or alarm purposes, and containing 
an automatic circuit breaker," or that the judgment may be 
iimited in some other manner so as not to affect the petition- 
ers. On the hearing it was stated by the counsel for the 
petitioners that they would be content with the following 
qualification : "Provided, however, that nothing in this décis- 
ion or judgment shall be deemed to affect or relate to the 
right of any company or person to use, in telegraphy, the 
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instrument commonly known as Morse's relay or receiving 
magnet." 

To this pétition the plaintiffs demur, and show for cause 
of demurrer that the petitioners do not set forth any such 
right, title or interest in the subject-matter of the decree in 
this suit, either as parties or otherwise, or allège any such 
tacts as to entitle them to be heard in the settlement or 
entering of such decree; and that, even if the petitioners 
hâve any such interest in the subject-matter of such decree, 
they hâve not set forth and proved any state of facts in 
respect to newly discovered évidence which would entitle 
them to be heard on the settlement of such decree. 

In addition to the matters before referred to as contained 
in the pétition, it is urged, for the petitioners, that the spécial 
act of congress did not contemplate a patent for any télé- 
graphie device ; that Page's invention was not a télégraphie 
instrument; that if an automatic circuit breaker is not an 
essential élément in the twelfth claim of the patent, Page was 
not the first inventor of what is covered by that claim; and 
that it does not appear that the commissioner of patents 
adjudged that Page was the first inventor, as was required by 
the spécial act. 

The petitioners do not allège that there was any fraud or 
collusion in the conduet of the suit, as it was presented to the 
court. They substantially ask the court, in view of the mat- 
ters they lay before it, to give to the plaintiffs' patent, in this 
suit, a construction which does not arise ont of any matters 
in issue in this suit, or which can properly be in issue in this 
suit. An investigation, on plenary proofs, into the matters 
now brought forward by the petitioners, would be an investi- 
gation into matters not in issue in this suit. The matters of 
fact and of law now sought to be raised, as not having been 
before raised, will be fully available to the petitioners if they 
shall be sued for infringing the patent, whether preliminary 
injunctions shall be applied for against them or not. 

It is well settled that even after the validity of a patent 
has been established in a suit, and notwithstanding the pré- 
somption thereby raised that the patent is valid, it may 
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always be shown in another suit on the patent against an- 
other défendant, and even in answer to an application for a 
preliminary injunction in sucli suit, that the right elaimed 
by the plaintiff in the new suit was not, either as to its nature 
or its extent, fairly in controversy in the former suit, or that 
material facts were not known or considered -w-hen the for- 
mer suit was tried, or that there are relevant mattera which 
were not adjudicated in the former suit. American Nicolson 
Pavement Co. v. City of FAizabeth, 4 Fisher's Pat. Cas. 189. 

Thèse principles govem ail the circuit courts of the United 
States, and they apply to ail the matters urged by the petition- 
ers, for the petitioners allège nothing except what is elaimed by 
them to fall under one or another of the heads above referred 
to. In this view the petitioners will hâve every benefit, if they 
should be sued, in raising in the new suits what they seek to 
raise in this suit. On the other hand, the plaintiffs, if contest 
ing in this suit with the petitioners any new questions of law 
or fact, would be contesting them with persons who are not 
parties to this suit, and whom the plaintiffs may never sue. 
It will be entirely compétent for this court, or any other court, 
to make in any new suit the qualification suggested by the 
petitioners in référence to the effect of the décision or the 
judgment in this suit, if it shall be a qualification proper to 
be made, because the record in this case will show the issues 
and the proofs, and the décision of the court will show what 
was considered and passed upon, and it is proper to make 
Buch qualification, if at ail, only in a new suit. 

It is the province of courts to take proofs and render décis- 
ions only between parties litigant before it, and in respect to 
claims brought against parties, and to issues actually raised. 
No case bas been cited for the petitioners where a pétition of 
quasi intervention, such as the présent one, bas been admit- 
ted. The case of Cochrane v. Deener, 5 Otto, 355, is not at 
ail like the présent case ; and, in effect, the petitioners in the 
présent case will bave, in any future cases on this patent, to 
which they shall be parties, the privilège of a hearing in 
respect to what they seek to raise in this suit, as above set 
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forth, to the same estent whicli the suprême court indicated 
as proper in Cochrane v. Deener. 

Without considering, on the merits, any of the questions of 
law or faot raised or discussed on the hearing, it résulta from 
the foregoing views that the demurrer must be sustained, and 
the pétition be dismissed, with costs. 



Campbell v. James and another. 
{Cireuit Court, 8. D. New York. May 1, 1880.) 

Patent — Assignée — Bili. fob Infringement — iNEsnrGEMENTa Bb- 
POBB AseiGNMENT.— A biU flled by the assignée of a patent for inf ringe- 
ment thereof set forth the infringement while owned by the assignor, 
an assignment in hœe verba of the patent to the plaintifl, and " ail the 
right, interest and claim for and to the past use of said invention and im- 
provementB under the said letters patent," and, in addition to praying 
for an injunction and for an increase of damages " in addition to the 
profits and gains to be accounted for by the défendant," contained a 
prayer for "such other and further relief as shall be agreeable to 
equity," M(f, sufflcient to entitle complainant to recover for infringe- 
ments before, as well as after, the assignment to him. 

Bahb — Savino m Cost — Pbofits. — Savings in cost by infringement of 
patent are recoverable as profits in an action for such infringement. 

Bamb — Dbvice UsEptn:, Only to Postai, Department. — The fact that a 
patented device can be used only in the postal service of the United 
States will not prevent the recovery of damages by the patentée for an 
infringement thereof by a postmaster. 

Same — LiABiLirr ce Postmastbb Using. — Nor does the fact that the 
postmaster, who infringed such patent, by making use of such device, 
turned the moneys saved by its use over to the government, aflect his 
Personal liability to such patentée for such infringement. 

Same — Jubisdiction op Circuit Court. — Circuit courts of the United 
States hâve jurisdiction of ail questions arising upon the title to a pat- 
ent, and to recover for an infringement of it under the laws of the United 
States. 

Same — ^Assignment op. — Ail Interests in patents are assignable in writing. 
and a purchaser thereof has a right to rely upon the title as appearing 
from the records of the patent office. 

Same — Assignment op Peopertt not Exempt from Sale ow Execution. 
A conveyance by a party of ail his property, excepting such as is 
exempt by law from levy and sale under exécution, will not pass the 
title to a patent, though it may operate upon a chose in action for pas* 
infringement. 
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Equitt — Pabties to Peoceedings. — It is not important in equity pro- 
ceedings, lor every purpose, that ail tlie parties to the controversy should 
be upon opposite sides in the formai pleadings. 

Patent — Adjustmbnt op Damages. — Rights of difïere,nt parties to the 
damages allowed for certain infriugements adjusted and determined. 

In Equity. 

Geo. H. Williams and Marcus P. Norton, for complainants. 

Stewart L. Wood/ord and Samuel Clark, for défendants. 

Whkeler, D. J. This cause bas now been beard upon tbe 
report of tbe master, and exceptions tbereto as to tbe liabil- 
ity of tbe défendant James ; and upon tbe stipulations under 
wbicb -tbe otber défendants became parties, and by wbicb 
tbeir rigbts, as between tbemselves and the plaintiff, were 
Bubmitted to tbe coui-t, and tbe évidence in support of tbeir 
respective claims as to tbose rigbts. 

From tbe report it appears that the défendant James be- 
came postmaster at tbe city of New York on tbe first day of 
April, 1873, wbile the patent in suit was owned by Helen M. 
Ingalls, and commenced using the patented invention, and 
bas ever since continued the use in performance of bis duties; 
that on the second day of January, 1877, she conveyed the 
patent to tbe plaintiff, and assigned to him her claims for 
past inf ringement ; and that tbe gains and profits to the de- 
fendant James, in tbe saving of salaries of clerks to perform 
the duties required of him by the post-office department, hâve 
been $63,000, due to bis infringement. 

Tbe principal and contïolling questions arising upon the 
report and exceptions are whetber tbe plaintiff is entitled to 
recover in this suit as -well for tbe infringement before tbe 
assignment to him as for that after; and whetber the de- 
fendant James is liable to account for tbe gains and profits 
received by him as postmaster, eitber as such or as damages. 

It ia not pretended, by or on bebalf of the défendant, but 
that an assignée of such claims may maintain a suit upon 
tbem in bis own name in equity, (2 Story's Eq. § 1007,) but it 
is insisted that tbe bill in this cause does not cover such 
claim, and tbat tbe évidence does not show an assignment 
of such claim from Miss Ingalls to tbe plaintiff. It is true. 
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as was stated wlien this cause was decided on the former 
hearing, that the pleader doea not appear to hâve framed hia 
bill witb that aspect in mind ; but what was said then was 
not said upon examination and délibération, as a full dispo- 
sition of the question, but only in passing, as illustrating the 
other question then being considered, so the question is open 
now whether the bUl is sufficient to cover that claim. 

Afl to that the bill sets forth the infringement by the 
défendant while the patent was owned by Miss Ingalls, and 
sets forth in hœc verba the assignment from her to the plaintiflf 
of the patent; also of "ail the right, interest and claim for 
and to the past use of said invention and improvements 
under the said letters patent;" and besides praying for an 
injunction and for an increase of damages, "in addition to 
the profits and gains to be accounted for by the défendant," 
has a prayer for "such other and further relief as shall be 
agreeable to equity." This, meagerly, it is true, but after 
ail substantially, sets forth the claim and assignment, and a 
prayer for relief, as applicable to that as to the other part of 
the case. Perhaps there should be a spécial prayer for an 
account as to either aspect, but if one is required it is quite 
strongly hinted at if not very aptly inserted. The proof of 
the assignment consists of the instrument set forth, and that 
eeems to be amply sufficient to cover this claim. The plain- 
tifF is entitled to recover for the whole time, if any one is, as 
the case now stands, and it appeara that he can now recover 
it in this suit, if anywhere, without doing violence to any of 
the settled rules of pleading. 

The other is much the more impoi-tant question. What- 
ever question there might be if the subject was new, it now 
seems to be settled that savings in cost by infringement of a 
patent may be recovered as profits. Cawood Patent, 94 U. 
S. 696; ElizabethY. Pavement Co. 97 U. S. 126. The de- 
fendant saved the sum named by using the patented in- 
vention. It is said that the master erred, because the de- 
fendant might bave used another form of stamp, which 
would not bava bcen an infringement, and that the saving by 
nsjng the patented invention, inetead of that, would bave 
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been much less than the saving reported. It does not appear, 
however, but that such use of the other form would hâve 
been an infringement ; and, if that appeared, it appearsthat 
the other form was not known to the défendant, and that the 
saving reported was, in f act, saved by substituting the patent 
inprovement for -what was known and would probably other- 
wise baye been used. The saving, therefore, appears to be 
wholly due to the infringement. 

It is said, too, that this patent is for a device that can 
only be used in the postal service, which is wholly monopo- 
lized by the government of the United States, which could 
send letters without postmarking them at ail, or lessen the 
freqnency of the mails, bo that the postmarking could be done 
separate from the caneellation of the stamps by the old 
method, without inerease of clérical force, at its pleasure, 
thus leaving this patented invention suhject as to use or value 
entirely to the will of the post-office department, so that the 
use of it in the postal service would not deprive the owner of 
any opportunity to hâve it used otherwise, and could not 
damnify him, and that, therefore, no damages can be recov- 
ered in this case ; and that no profits can be recovered be- 
cause there is no party before the court, or that can be 
brought before the court, who has received any. If it waa 
true that because those who can make use of a patented 
invention could also do without it, would show that no 
injury resulted to the owner of the patent from such use, 
and eut off ail claim for damages, there are probably few 
inventions that would sustain claims for damages at ail. 
People could do as was done before the discovery, and leave 
the inventer to the enjoyment of his invention by himself. 

But the master has not reported any damages beyond the 
profits, and it does not seem that the défendant can be held 
liable for damages if be cannot be for profits, unless it may 
be for taking the profits and placing them beyond the reach of 
the plaintiff. The post-of&ce department required the mails 
to be sent with certain frequency, and that the postage be paid 
by stamps on letters, and that the letters should be postmarked 
and the stamps cancelled separately, and required that the 
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défendant should do this at the New York office, either himself 
or by the employment of clerks. The défendant says in his 
testimony that the clerks are paid by the government. This 
is doubtless true, in practical effect, so far as he isconcerned; 
still, it is to be presumed that the business is done according 
to the law, and he probably did not intend to testify that it 
was in any respect done contrary to the law. The lawis that 
the postmaster gênerai may allow to.the postmaster at New 
York city, and to certain others, ont of the surplus revenues 
of theirrespective offices — that is to say, the excess of box rents 
and commissions over and above the salary assigned to the 
office — a reasonable sum for the necesssary cost, among other 
things, of clerks, to be adjusted on a satisfactory exhibit of the 
facts. Eev. St. § 3860. 

The défendent is, therefore, to be taken to hâve made this 
saving out of moneys actually received into his hands from 
the profits of his office. He saved it by using the invention 
in the performance of duties which he was required to do, 
and bad just so much more money left in his hands by 
reason of the infringement when the duties were done. He 
did this as postmaster, but he was not obliged to do it. . He 
could hâve refused the office, or resigned it, or hâve let this 
invention alone. He was not subject to any restraint, phys- 
ical or moral, that he could not make subservient to his own 
choice, His choiee was to use this invention and make this 
gain. When made it belonged to the orator. He paid it 
over to the government, and it passed beyond his reach and 
the orator's, unless it is recovered in this suit and reim- 
bursed to him under the law. He bas not thèse profits now, 
and would not hâve them if he had cast the money into the 
sea ; he bas had them as he would hâve had them then. The 
situation of the défendant is very différent from that of the 
city of Elizabeth, in FÀizahetk v. Pavement Co. 97 U. S. 
126. The city had not saved or made anything by the in- 
fringement, and was not liable for profits in any view, 
whethei^any one else was or not, and never had been. Hère 
the défendant bas paid over to the government what belonged 



CAMPBELL ». JAMES. 343 

to ïhe o-vraer of the patent, but that is no just answer to the 
claims of the owner now belonging to the orator. 

Justice can only be done by requiring the défendant to 
xestore the gains to those to whom they belong, and leave 
him to be protected as the law provides, and ia doing this no 
injustice will be done to any one. 

That bis officiai character did not excuse the înfringement 
ias already been beld, upon what seems to be abundant 
authority, in this case. If he is liable as an infringer as if 
he were an ordinary individual, he must be liable to the 
estent of tbe conséquences as an ordinary individual would 
be, without regard to bis reckoning over with the government. 
His officiai character is not any sbield against the owners of 
the patent, although it may be a source of indemnity against 
the conséquences. 

The other questions relate to wbo, as between themselves, 
bave the right to recover what is recovered, or the rigbt to 
control the disposition of what is recovered, in whioh, appar- 
ently, the défendant James bas no interest. Thèse questions 
are of two kinds, one of the kinds is of questions relating to 
the right when the suit was commenced ; the other, relating 
to rights since acquired. It is said by counsel for some of 
the claimants that this court bas not jurisdiction of ail thèse 
questions, because some of them rest upon contraots between 
the parties not citizens of différent states, and do not in volve 
any question under the patent laws of the United States. 
The suit was brought by tbe plaintiff alone against the de- 
fendant James alone. Objection was made by the défend- 
ant that Charles Eddy was an owner of an interest in the 
patent, and that the suit could not properly proceed witbout 
him; whereupon Eddy appeared and became a party to the 
suit, under a stipulation stating that he claimed that his 
rights were fixed and determined by an assignment of one- 
third of the patent to him, and a contemporaneous agreement, 
dated October 23, 1869; and tbe plaintiff that they were 
determined by an agreement in writing among the owners of 
the patent, dated October 1, 1871, and that the cause should 
proceed upon the évidence taken, unless the court should olh* 
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erwise direct, to a decree ascertaining the riglits and inter- 
ests of Eddy. 

This agreement, as to what the court sbould décide, did not 
enlarge what would hâve been before the court with Eddy as 
a party défendant, without such an agreement, for it would 
ail the while be necessary to détermine his rights in order to 
settle -what would be left to the plaintiff as the foundation of 
any decree that might be made in his favor. The court bas 
directed further évidence to be taken as to whether the in- 
strument of October 7, 1871, is still in force, or bas been 
cancelled, and such évidence bas been taken. Eddy was a 
trustée for Jacob Shavor and Albert G. Corse. Since the 
commencement of the suit the personal représentatives hp-ve 
conveyed his title, Corse bas conveyed bis, and Eddy and 
Corse bave made an assignment for the benefit of creditors, 
■which the assignées, and those claiming under them, insist 
carried the patent, and Eddy insists that it did not. 
' It is quite obvious from this statement that ail thèse ques- 
tioûs are questions of title to the patent which arise under the 
patent laws. The whole question as to the instrument of 
October 7, 1871, according to the elaims of counsel on each 
eide of that question, is as to whether it affected the title by 
operating to convey a part or not, which is necessarily a ques- 
tion of title; and it seems to be agreed on ail hands that if 
it did not aiïect the title the question as to caneellation of it 
afterwards would be quite différent from what it would be if 
it did; for if it conveyed title caneellation of it would not 
re-invest the title, and if it was only anexecutory agreement 
as to the division of money it might well be cancelled by the 
parties to it. And if the court is to take notice at ail of 
rights acquired since the suit was brought, those rights arise 
upon the acquisition of title, if they arise at ail, so that ail 
questions concerning them arise upon the title to the patent, 
and the rigbt to recover for an infringement of it under the 
patent laws of the United States. It bas never been doubted 
but that the circuit courts hâve jurisdiction of ail such ques- 
tions, whatever the doubts and décisions may bave been when 
neither the title itself, nor any question as to whether there 
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was an infringement, was before the courts. Hartell y. Tilgh- 
man, 99 U. S. 547. 

Conveyances pendente lîte do net at ail affect the litigatioa 
as between the parties to the original controversy, unless there 
are spécial statutes or circumstances to control ; but courts of 
justice, even courts of law, and especially courts of equity, 
often protect the rights of the real owners to the fruits of a 
recovery, as against those who are nominal but not real own- 
ers, -whenever their rights may bave been acquired. 

AU parties claiming to hâve derived any title or right from 
the owners of the patent, according to the décision in the 
principal case sinoe the commencement of the litigation, hâve 
become parties to the record, and submitted the évidence of 
their claim, and the questions arising therefrom are to be 
considered. This is not in anywise contrary to the stipula^ 
tion made under which Eddy became a party to the suit; for 
thèse elaims ail arise under the right ôf Eddy as reserved to 
him in the stipulation, and, when that right is ascertained 
and distinguished from the plaintifE's, the plaintif bas no 
right nor apparent interest as to where it shall go — whether 
to Eddy himself, for himself, and those for whom he was 
trustée, or to those to whom he and his cestuis que trust may 
hâve conveyed that right. 

As the case stands, on Ootober 20, 1869, Norton owned 
and held the title to the patent. He made an agreement in 
writing with Eddy that he would convey one-third of it to 
Eddy in trust for himself, Shavor and Corse ; and that $20,- 
000 of the first money received on account of the patents 
should be received by Eddy for himself and them, to settle ail 
elaims between them and Norton ; and that one-third of ail 
further receipts should be received in like manner by him, 
and the other two-thirds by Norton. On the same day, or on 
the 20th, (the copies differ as to this date, and the originals 
are not hère,) he conveyed the patent to Miss Ingalls. The 
conveyance to lier was not recorded until after the other, and 
probably was not intended to be, for she mentioned it in an 
agreement with W. W. Secombe, dated October 4, 1870, aa 
having been left unrecorded for a time and afterwards re- 
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corded in order that the patent might be re-issued to her;: 
and it is not to be presumed that such a fraud was intended 
as would resuit from a conveyanoe of a third to Eddy after 
the whole had been conveyed to her. Whatever its date in 
fact was, whether the 20th or the 23d, it was not recorded 
until August 1, 1870, more than three months after its date,, 
and it became subject to the conveyanoe to Eddy. Kev. St. 
§ 4898. The parties concerned appear to hâve understood 
that her conveyanoe was so subject. 

On the fifteenth day of August, 1870, Norton made an 
agreement in writing with Secombe that he should hâve the 
Bum of $2,500 advanced and to be advanced on acoount of 
the patent, with 10 per cent, interest, out of any sum of 
moneypaid by the postmaster gênerai for the use of the pat- 
ent, and that if Norton should succeed in obtaining the one- 
third interest conveyed to Eddy in trust for himself, Shavor 
and Corse, Secombe should hâve only 6 per cent, interest, 
but one-fourth of the patent. On the fourth day of October, 

1870, Miss Ingalls made an agreement in writing with Secombe 
ref erring to this agreement between Norton and him, and rat- 
ifying and confirming it as if made by her. The patent was 
re-issued to her on that day, and on the fourth day of March, 

1871, she conveyed to him ail her right, title and interest in 
and to the patent in trust for herself, and the wife and chil- 
dren of Norton, with fuU power to sell and assign, and to 
grant licenses and manufacture under the patents, to pay the 
expenses of the trust, reserve bis compensation as trustée, 
and pay over the balance, according to a déclaration of trust, 
which he then executed to her, by which he was to hâve two- 
fifths of the proceeds, and she the other three-fifths in trust 
for herself and the wife and children of Norton. 

In this state of the title the agreement of October 7, 1871, 
was made and signed by Eddy, Shavor, Corse and Secombe. 
There had been a suit against the government in the court of 
claims for compensation for the use of the patent, which had 
f ailed because no contraet had been proved ; and the matter 
had been before congress for an appropriation to make com- 
pensation, which had not been disposed of by final action. 
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The meaning and effect of the agreement are to be judged of 
in the light of the situation. It recited that the parties to the 
agreement were interested in the prosecution of a certain claim 
against the government for the use of this invention, and 
stated that it was understood and agreed between them that 
Eddy, Shavor and Corse would "accept and receive in full 
payment and satisfaction of their claim and demand the sum 
of $30,000," to be paid out of the moneya to be received, pro- 
vided it should amount to $62,000, and a pro rata sum if it 
should not amount to the sum stated, with parties whose 
interest was $20,000, and Secombe whose claim was $12,000. 
It is argued on the one hand that this was a conveyance 
which would eut the rights of Eddy, Shavor and Corse in the 
patent down to $30,000; and, on the other, that it is a mère 
executory agreement. 

Ail interests in patents are assignable by instrument in 
writing. No particular form is required, but, still, there must 
be some operative words expressing at least an intention to 
assign, in order to constitute an assignment. There are no such 
words in this instrument. There is no considération stated 
for their agreement to accept that sum in satisfaction, when 
received ; there is not even an agreement to pay it. The sub- 
stance is that if it is paid they will so receive it. Neither is 
there any considération proved. They received no compen- 
sation or forbearance, nor Secombe any détriment, that is 
shown. It would not be even an accord and satisfaction of 
the claim, if Secombe had received the money, and could not 
even be pleaded as such, for it is a mère accord, without sat- 
isfaction, which is never a bar. It is wholly executory in 
character, as to whatever it applies to, depending on future 
events, and not presently operating on anything. But, if it 
was an assignment of anything, it makes no allusion to a pat- 
ent further than to mention a claim for the use of a certain 
patented eancelling stamp, invented and patented by Norton. 
It is plain that the claim referred to is under the patent, but 
a conveyance of the claim would not carry the patent. The 
patent would still be left, so far as his instrument, in any view, 
is concerned. 
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This agreement was held by Secoiube until tlio latter part of 
March, 1872, when, at the request of tlie other parties, he 
delivered it up to be cancelled, and it was cancelled. It was a 
mère agreement in the first place, and it required nothing more 
solemn than a mère agreement to end it. Snch an agree- 
ment f ully acted upon, is f ully and satisfactorily proved. The 
conveyances afterwards, until they reached the plaintiff, were 
of the patent without the interests of Eddy, Shavor and Corse, 
and their interests remained intact as they were under the 
assignment of one-third to Eddy in trust, October 23, 1869. It 
is suggested that this agreement was reeorded, and that the 
record of it may hâve misled the plaintiff, but this is not at ail 
probable, and the resuit is not chargeable to Eddy or his cestuis 
if it did. That it was reeorded would not make it an instru- 
ment of title, but would only complète its effect if it was one. 
If the plaintiff learned of the record, he is to be taken to hâve 
learned of it as it was, and to hâve known that it did not affeet 
the title. 

According to thèse views the plaintiff is entitled to a decree 
for the payment by the défendant James to him of two-thirds 
of the Bum reported by the master, namely, $42,000. 

This conclusion would dispose of the whole case as it was 
originally brought; but when the défendant objected that ail 
the parties in interest were not before the court, so that com- 
plète justice could be done, and the whole controversy dis- 
posed of, he set out the conveyance to Eddy, as trustée for 
himself, Shavor and Corse, as showing an outstanding inter- 
est, and prayed that Eddy, as trustée, might be made a party 
to the cause prior to the final hearing. It was the duty of 
the défendant, in making that objection, to set forth what 
parties were wanting, that the plaintiff might supply them. 
This is required in pleadings at law to give the plaintiff a 
better writ before abating the one he bas. The same is re- 
quired in proceedings in equity, although not with the same 
Btrictness. Story'sEq. PI. § 543. In complying with this 
requirement the défendant set forth who was lacking, and 
whose présence, as a party, was desired by him, namely, 
Eddy, as trustée, and that party was added accordingly, as he 
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had prayed. Since then ail parties -whoBe présence was de- 
sired by others hâve been before the court. 

It is not important in equity proceedings, for every pur- 
pose, that ail the parties to the controversy should be upon 
opposite sides in the formai pleadings. It is sufficient that 
tbey are citizens of différent states, on opposite sides of the 
dispute, aithough not on opposite sides in the pleadings, for 
the removal of the cause to the fédéral courts. Meyer v. DeU 
aware R. Con. Co. S. C. U. S., October term, 1879, (Chicago 
Légal News, January 3, 1880.) That the rights of the 
parties could be determined in the cause, no twith standing 
their position, 'would seem to be a necessary ground to that 
conclusion. In this cause the pleadings cover ail the grounda 
of claim upon and defence by the défendant, as well to 
that part claimed by Eddy as in respect to that claimed 
by the plaintiff, and the évidence bas been taken in respect 
to ail the issues made, and considered as bearing upon 
them. Under thèse circumstances, at least, it seems proper 
that the rights of Eddy, and of those claiming under him 
as trustée, to the fruits of the infringement of the défend- 
ant, should be considered and determined. AU the parties 
except the défendant James hâve insisted upon this course, 
and he has only insisted that the proceedings should be such 
as to protect him from further suits for tbe same cause. 

Thèse proceedings, vrith thèse parties to them, appear to 
be ample for that purpose. Eddy was trustée by name in 
the conveyances for himself, Shavor and Corse. The pre- 
sumption would be, in the absence of ail proof, that he was 
trustée for himself and them in equal proportions. What- 
ever proof there is shows them to hâve been equal partners 
in cognate matters, and intensifies rather than rebuts the 
presumption. He could not be trustée for himself in any 
proper sensé of the term, and must hâve been an absolute 
owner of bis share of the third he held, or one-ninth of the 
whole. Shavor and Corse were équitable owners of their 
shares, or one-ninth each of the whole. Shavor died, and hia 
Personal représentatives, by leave of court, became parties to 
the suit under the rights represented by Eddy. On the 



350 PEDBBAL REPORTER. 

twenty-seventh day of March, 1879, Corse assigned bis right to 
Caroline G. Caswell, and she became a party in like manner. 
Corse and Eddy were partners witb otbers, and they and 
tbeir eopartners, eacb as partners and as individuals, on the 
thirty-first day of March, 1879, assigned to J. Albert Clip- 
perty and Charles N. Stannard "ail and singular their co- 
partnership and individual estate and property, real and per- 
sonal, goods, chattels, effects, crédits, accounts, debts, dues, 
demands, choses in action, and property of every name and 
kind whatsoever, whether held by and in the name of said 
parties of the ârst part, and eacb and either of them, or by 
and in the name of any other person, for them, or either of 
them, except such property, if any, held or owned by said 
parties of the first part, individually, as is exempt by law 
from levyand sale under exécution," in trust, to be converted 
into money for the payment of the debts of the firm and its 
individual members. 

Thèse assignées, assuming that the assignment covered 
the patent rights, hâve assigned them to Samuel E. Clexton, 
• who bas become a party to this suit. The personal repré- 
sentatives of Shavor bave assigned bis right to Clexton. The 
rights of Caroline G. Caswell to the share of Corse, ail rights 
of Corse, if there were any remaining to him after bis assign- 
ment to her and the assignment to trustées, and ail rights 
acquired by Clexton through the trustées, hâve been trans- 
ferred to Horace T. Caswell, who bas become a party to this 
suit also. So ail the rights of Corse, without référence to the 
fairness of bis conveyance to Caroline G. Caswell, so near to 
the time of the conveyance to trustées for the benefit of cred- 
itors, and without référence to whether that conveyance 
would pass any of thèse rights, bave become vested in Horace 
T. Caswell, and ail the rights of Shavor bave become vested 
in Clexton, and the only question remaining is whether the 
rights of Eddy passed to the assignées and thence to Clexton, 
or remained to bimself . AU thèse assignments covered the 
claims for past infringement, as well as the title to the shares 
of the patent. 

The infringement of the défendant had been ripening into 
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a cause or causes of action ail the while from the time when 
he began to infringe to the time of the asBignment in favor 
of Eddy. Eddy's right to recover upon thèse causes of action, 
so far as they had aocrued up to that time, was a chose in 
action. Choses in action are expressly named in the assign- 
ment to trustées, and by force of those words it would carry 
this daim. But his title to the patent remained, and thô 
further question is as to what became of that. The words of 
the assignment are probably broad enough to cover it. Sim- 
ilar -words were held to be suffieient for such a purpose in 
Railroad Co. v. Trimhle, 10 Wall. 367. Still there is excepted 
, out of the individual property of the assignors ail property 
exempt by law from levy and sale under exécution. If this 
means such property as is specially exempt by express pro- 
visions of the statutes, the right to the patent is not included 
among the classes of such property. 

But the exception is not of the property exempt from stat- 
ute, but of the property exempt by law. Property can be 
levied upon and sold under exécution at ail only by force of 
law. Such property as cannot by law be taken is by law 
exempt. This patent-right could not, by law, be so levied 
upon and sold, and was, therefore, by law exempt. This 
conveyance, too, is understood to be such a conveyance for 
the benefit of creditors as the law of New York sanctions 
and upbolds, for appropriating the property of debtors to the 
payment of their debts, in place of légal proceedings, to ]udg- 
ment, exécution and levy for that purpose. It is to be con- 
strued like other written instruments, in the light of the 
circumstances, and its professed object for the purpose of 
ascertaining the intention of the parties. 

In this view it may be well understood that the intention 
was to place in the hands of the assignées what the creditors 
could otherwise reach, and to except out of this clause what 
they could not reach. This considération aids the conclusion 
that this patent-right was excepted and not conveyed. 

Probably thèse distinctions were not actually thought of, 
and, very likely, the actual effect of the instrument upon 
other property was not ; but the instrument was properlj- made 
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in tHat way, because the assignors were -willing to stand by 
its effect upon their property of various kinds, situated under 
various circumstances, whatever the effect might turn out to 
be ; and an assignment of what by law could be taken was 
ail the creditors had any right to claim. So Caswell is enti- 
tled to one-ninth of the whole sum reported by the master, 
$7,000, and Clexton is entitled also to one-ninth, and so much 
of the profits of one-ninth as accrued before March 31, 1879, 
in addition; and Eddy is entitled to the profits of the same 
ninth -which accrued subsequently to that time. 

The profits allowed consist in money saved from salaries, 
at a uniform rate, so that the amount due to the ninth share 
of Eddy, for the time before March 31, 1879, and for the 
time subséquent, is readily computed. For the time before it 
is $6,125, and for the time subséquent $875. 
Therefore, of the profits reported by the mas- 
ter, the orator is entitled to - - - $42,000 
Samuel E. Clexton to - - - - 13,125 
Horace T. Caswell to - ■ - - 7,000 
Charles Eddy to .... 875 
The défendant James bas moved for a stay of proceedings 
in this cause, on aecount of a suit brought in this court 
against him for the same infringement, by the personal rep- 
résentatives of William W. Secombe, under whom the plain- 
tiff claims title, in which it is alleged that the title to this 
patent did not pass from Secombe because the deed from 
him did not in terms cover it ; and that, if it did, the contraot 
pursuant to which the deed was made was that this patent 
should not be conveyed, and that the deed should be reformed 
to that extent. This motion bas been heard at the same 
time with the exceptions to the master 's report. As the cases 
now stand this plaintiff cannot be affected by any paroi contract 
between the parties to that deed, as to what it should cover. 
He is a purchaser for valuable considération, without notice 
of any such outstanding équitable claim to the patent, if it 
exists. The laws relating to patents require the title to the 
patent to be shown by the records of the patent of&ee, and he 
had a right to rely upon the title there shown. That the 
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deed did not carry this patent bas already been determined 
in this case, upon full argument and considération. 

There is no apparent ground upon wbich tbis motion can 
justly be sustained, and it must be denied. On aceount of ibe 
number of tbose found to be entitled to sbare in the avails of 
tbe r^covery, and of the conflicting claims between them, it 
may be préférable to the défendant James, equally advanta- 
geous to tbose entitled, and perhaps more proper, as the case 
is made up, that be should bave opportunity to make pay- 
ment into tbe registry of the court for tbe beneût of those 
entitled, instead of being compelled to pay tbeir sbares to them 
eeverally. 

Tbe exceptions to the master's report are overruled, tbe 
report is accepted and confirmed, and a decree ordered to be 
entered that tbe défendant James pay to the clerk of this 
court the sum of $63,000, mentioned in the master's report, 
witliin 20 days from tbe entry of tbe decree, for the benefit of 
the parties to this suit— $42,000 for tbe plaintiff ; $13,125 for 
Samuel K. Clexton; $7,000 for Horace T. Caswell; and $875 
for Charles Eddy — and for exécution therefor in default of such 
payment, and for eosts to the plaintiff, to be taxed. 



Amebican Diamond Kook Boeing Co. v. Suthbrland Falls 

Mabble Co. 

Samb V. Sheldons and another. 
[OircuU Court, D. Vermont. May 8, 1880.) 

Patent — CoMBiNATioK — New Eléments — Mat bb Sphciallt Pro- 
TECTED. — A patent for a combination of new éléments with old may 
secure the new éléments by themselves, as well as the combination. 

Same — Boeing EtaADs — Use of Aftbr Expiuation dp Patent — Injonc- 
tion. — An injunction restraining the use of certain patented boring 
heads, manufactured during the term of the patent, is not violated by the 
use of such heads made after the expiration of the patent, in connection 
with propelling machinery, not patented, made during its term. -, 

In Equity. 
v.2,no.3— 23 



85é rSDEBAL BBPOBTIB. 

Charles F. Blake, for plaintiflf. 

Edwards. Phelps, Walter G. Dimton and Aldaee F. W'alker, 
for défendants. 

Wheeleb, D. J. Thèse causes haye been heard upon mo- 
tions of the plaintiff for attachments for contempt for viola- 
tion of the injunctions therein. The patent on whioh the 
Buits are brought has been sustained for a continuously 
revolving and progressive boring head, anned -with dia- 
monds for cutting rock, having a hollow central drill-rod, 
tbrough -which water is carried to the cutting diamonds, com- 
bined and forming a part of a machine to be suitably con- 
Btructed for imparting the motion. The injunction restrains 
the use of machines made in the infringement of the patent 
during its term, which has now expired. The défendants 
are using machines made during the term of the patent, ■which 
carry boring heads and drill-rods made since the patent 
expired, according to its spécifications. The patented de- 
vices are themselves a machine to be operated by other 
machinery, Connecting them with propelling power not de- 
Bcrihed in the patent. 

The claims of the patent do not cover, nor show any attempt 
to cover, any combination of thèse cutting devices with the 
propelling machinery. A patent for a combination of new 
éléments with old may secure the new éléments by them- 
selves as well as the combination. Sellera v. DicJànson, 6 
Eng. Law & Eq. 64é; Union Svbgar Refinery v. Matthieson, 
2 Fisher, 601. This is as mueh as any patentée of such a 
patent is entitled to hold. Prouty v. Buggles, 16 Pet. 336. 
Hère the other machinery is neither an élément of the com- 
bination patented, nor an élément patented by itself, and 
is not drawn into the monopoly at ail. It infringed upon 
no right secured by the patent to make and use that during 
the term. That is not machinery made in infringement of 
the patent, although it was made to infringe the patent with. 
As the déviées made according to the patent hâve been both 
made and combined since the expiration of the patent, the 
défendants are not shown to be using anything made in in- 
fringement of the patent. 
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It is argued that because the other parts were made to be 
used with tiiose that infringed, in violation of the plaintiff's 
right, the plaintiff has the same right to hâve their contin- 
uance in use restrained as the continuance in use of the 
jnfringing parts. But this ground does not appear tenable. 
There is no forfeiture of other property as a penalty for 
infringement of a patent. Had there been a decree for the 
destruction of the machines to prevent further infringement, 
it would bave extended only to the infringing parts, if they 
could be destroyed without destroying the other parts; and 
thèse could be. Needham v. Oxley, 11 Weekly Eep. 852. 
The object of the injunction is merely to secure to the plain- 
tiff its exclusive right during the term of preventing the de 
fendants from taking any part of it out of the term and enjoy- 
ing it, and not to punish the défendants for any wrong done 
by them, either during the term* or after. 

Motions denied. 



Amebican Diamond Eook Boeing Company v. The Eutland 
Marble Company. 

{Circuit Court, D. Vermont. March 8, 1880.) 

Patent— Bill to Enjoin Aftbb Expiration of Patbnt — What Must 
BB Alleoed. — A 13111 to enjoln the use of a patented devlce, after the 
expiration oi the patent, must allège that the défendant is using ma- 
chines manuf actured during the existence of the patent, or that the ora- 
tor fears such use. 

In Equity. 

Charles F. Blake, for orator. 

Prout é Walker, for défendant. 

Whbbleb, D. J. This cause has been heard upon a mo- 
tion for a preliminary injunction against infringement of a 
patent, the term of which has expired. The bill allèges that 
the défendants hâve, since the date of the patent, and since 
the title to it became vested in the orator, infi'inged by using 
machines embodying the patented invention, and that the 
orator fears the défendant will continue to use such machines ; 
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but does not allège that the défendant is using machines 
made during the term of the patent in infringement upon it, 
nor that the orator fears sueh use. Without thèse alléga- 
tions the case is not within the décision in Crossley v. Derby 
Gas-Light Co. 4 Law Jour. N. S. Pt. 1 Chan. 25, and shows 
no ground for relief by injunction. The other cases in favor 
of the orator, in which similar motions hâve been made, 
etand in the same way, and are to foUow thia. 
Motion denied. 



American Dumond Rook Bobing Co. v. Rutland Marble Co. 

and others. 

(Circuit Court, D. Vérmont. May 8, 1880.) 

Patent— Infrestgement bnjoinbd dubino Tbrm — Not Entitled to 
DiscHAEQB UPON ExpiBATioN. — A party who, during the terni of a pat- 
ent, has been enjoined from using a macliine infringiag thereon, is not, 
upon the expiration of such patent, entitled to be relieved from such 
injunction as to a machine manufactured during its existence. 

In Equity. 

Charles F. Blake, for plaintiff. 

Edward J. Phelps, Walter C. Dunton and Aldace F. Walker, 
for défendants. 

Wheelee, D. J. This is a motion to discharge the injunction 
on account of the expiration of the term of the patent. At the 
time of the expiration the défendants were using machines 
made during the term of the patent for use, in violation of the 
plaintiff's exclusive rights. It is argued for the défendants 
that to continue the restraint upon such machines after the 
expiration of the term of the patent is in effect to extend the 
term of the patent. The grant to the patentée was of the 
exclusive right to make, use, and vend to others to be used, the 
invention during the term. The right to exclude others from 
making, using and selling was the essential thing, and really 
ail that was granted. He had the right to do ail thèse himself , 
to any extent, without the grant. The exclusive right waa 
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his property. Any making for use during the term was taking 
from him what belonged to him. To permit any others to 
make or produce such machines during the term, and hold them 
till the expiration and then use them freely, as if made after, 
would be to permit them to make oiï with so much of his 
property that the lawhad guaranteed to him. To restrainthe 
use after the term, without his consent, gives nothing to him 
that he was not entitled to, and takes nothing from them that 
they had any right to. It gives him no right acquired beyond 
his term, and merely secures to him the full right he was 
entitled to during the term. The law would be open to reproach 
if it would not allow a court of equity, by its usual methods, 
in a case properly before it to accomplish a resuit so just. 
The argument upon this motion bas confirmed rather thaa 
shaken the views expressed before upon this'subject. 
Motion denied. 



Secombe, Administrator, v. Campbell and others. 
{CweuU Court, 8. D. New York. May 1, 1880.) 

Patent — Pdbchaber op mat belt on Record Title. — So long as ho 
acts in good faith, the purchaser of a patent has a right to rely upoa 
the apparent record title, the same as in the case of real estate. 

Same— BoNA FroB Pubchabeb— Inbufficient Flha.— A plea by a défend- 
ant who claims the rightsof a bonafide purchaser of a patent, which al- 
lèges that he purchased for a "good and valuable considération," is 
insufflcient, but the considération should be set forth in amount, and in 
traversable fonn, so that plaintifl may traverse it if he choose, and tha 
court sec that it was adequately valuable. 

In Equity. 

David A. Secombe, for complainant. 

Qeo. H. William and Marciis P. Norton, for défendants. 

Wheeler, D. J. This bill is brought upon re-issued letters 
patent, division A, No. 4,143, to Helen M. Ingalls, assignée of 
Marcus P. Norton, dated October 4, 1870, for an improve- 
ment in post-ofiBce postmarking and postage cancelling 
Btamps, and allèges that she assigned this, with other pat- 
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ents, to the plaintiff's intestate, and others to tlae Secombe 
Manufacturing Company, of which he was président; that 
the Secombe Manufacturing Company and he, président, 
joined in a re-assignment to her, which, by the contract, was 
not to, and by what the plaintiff claims to be its true con- 
struction does not, include thia one; bijt that, if by any con- 
struction this one is included, the assignment was drawn to 
include it by the fraud of her agent ; that she had assigned 
it to the défendant Campbell, who had obtained a decree 
against the défendant James for an account of profits and 
damages for infringement ; and prays that if the instrument 
of re-assignment is held to include this patent, it may be 
reformed so as not to include it, and that the profits and 
damages be decreed to the plaintiff. 

The défendant Campbell has pleaded to so much of the 
bill as allèges fraud in making the instrument of re-assign- 
ment; that he is a bonajide purchaserof thèse letters patent, 
from Helen M. Ingalls, for a "good and valuable considéra- 
tion, to-wit, a certain sum of money then advanced and paid 
by him to her," "without notice of the fraud. This plea was 
set down for argument by the plaintiff, and the argument has 
been heard. There is no fair question but that the fact that 
the défendant was such a purchaser for a valuable considéra- 
tion, without notice, would be a sufïicient reason for his not 
answering that part of the bill, and be a good plea to it. 
Story's Eq. PI. § 805. The titles to patents are required by 
law to be recorded, and a purchaser has the right torely upon 
the apparent record title, so long as he actsin goodfaith, the 
same as the purchaser of real estate has where the title is 
required to be so shown. In either case the purchaser must 
hâve parted with a considération large enough to make it in- 
équitable for him to be required to give up the property to one 
■who has not the apparent légal title. Boom v. Chiles, 10 
Pet. 177. 

In this plea there is no allégation of the considération paid 
other than the one recited. The words "good and valuable" 
may refer to what would be good and valuable between the 
parties, which might be very slight, and a certain sum of 
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money might be a very small sum, and wholly inadéquate to 
make his equity superior to Secombe's, if the fraud did in 
fact exist. The rules of pleading as to this are the same as 
at law, and the considération ought to be set forth in amount 
in traversable form, so that the plaintiff can traverse it if he 
chooses, or the court see that it is adequately yaluable if not 
traversed. 

Although this plea is apparently good in other respects, it 
is wanting in this and must be overruled. 

Plea overruled. 



CovELii V. Pbatt and others. 

{Circuit Court, -S. D. Nm York. May 7, 1880.) 
Patent—" Imphovbment in Machines fob Closino Sbams of Metamjo 

CANS ' '— EE-ISSOTI— IMFBINGBJIBIIT. 

Benjamin F. Thurston and Livingston Scott, for plaintifif. 

Edward N. Dickerson and Charles C. Beamand, for défend- 
ants. 

Blatchfobd, C. J. This suit is brought on re-issued letters 
patent No, 4,777, division A, granted March 6, 1872, to 
Edward T. Covell, for an "improvement in machines for clos- 
ing seams of metallic cans, " the original patent having been 
gi-anted to said Covell September 21, 1869, for 17 years, from 
September 10, 1869, and re-issued in two divisions. The 
spécification of the re-issue states that the invention is "an 
improvement in machinery for closing and clamping the end- 
joints of sheet métal cans ; " that the invention "relates to the 
construction of machinery for closing, clainping and pressing 
down the seams, forming projecting joints at the top and bot- 
tom of a sheet métal can or other vessel;" and that "it con- 
sista, thii'd, in the use and arrangement of opposite clamping 
jaws or compressing plates, formed and shaped to fit upon 
and clamp between them the entire joint at either end of the 
can at one opération, in combination with a movable or 
stationary head plate or anvil, made to fit within the projec- 
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tion formed by the joint to be closed; the object of this part 
of my invention being, in the case of angular eans, to perfect 
the corners or angles at the top or bottom of the can simul- 
taneously with the closing and clamping of the en tire seam at 
the top or bottom of the can, and to produce thereby a more 
perfect joint than can be obtained in machines in which the 
top and bottom seams are closed by clamping jaws which, 
bearing only against the sides of the head, do not embrace 
the corners or angles thereof." 

There are four claims in the re-issue, but claim 3 is the 
only one alleged to hâve been infringed in this case. It is in 
thèse words : "3. In combination with an intermediate fixed 
or movable supporting plate or anvil, angular clamping jaws, 
adapted to be moved against the angles or corners of the pro- 
jecting end seams or joints of a rectangular sheet métal can 
plaeed thereon, and formed to embrace said corners, and to 
close and clamp between them the entire end seams or joints 
of the can, ail substantially as herein set forth. " 

Figure 1 of the drawings annexed is stated to be a view in 
perspective of one form of machine embodying the inven- 
tion, the clamping jaws of which hâve a vertical movement, 
the machine being adapted to close and clamp simultane- 
ausly the joints of both ends of the can. Figure 2 is stated to 
be "a view in perspective oi a can, with its heads in ends plaeed 
loosely therein, ready to be closed and clamped." Figure 4 
shows the clamping jaws opened and figure 5 shows them closed 
upon the joint or seam of the can. The spécification states 
that the clamping jaws, of which there are two of each kind, 
are arrangea to meet in pairs, one of each kind making a 
pair, the two lower ones in a vertical machine being alike 
and the two upper ones in a vertical machine being alike; 
that each of the four is shaped or eut out to form a notch, a, 
"to embrace, and fit closely and accurately, upon a section or 
portion of the joint at the end of the can, " so thaï r/hen the 
two in a pair are brought together they will include and 
cover the whole joint, and bear evenly upon every point 
thereof. 

In the vertical machines shown in the drawings the lower 
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]'aw in each pair is secured to a bed-plate, and the upper jawa 
work between guides and close down on the lower jaws. The 
spécification states that the four jaws may be worked. hori- 
zontally on a bed-plate, and that, in such case, both of the 
jaws in a pair may be arranged to slide and meet upon and 
close over the end joint of the can. It also says : "W (figure 
2) représenta a can to be operated upon; L L are head-plates 
or anvils, adapted to fit accurately against either head or end, 
C, of the can, W, within the flange formed by its projecting 
end joint or seam, c, so as to afford an inner support to said 
joint to resist an outward pressure thereon.. * * * In 
operating this machine the movable jaws are lifted or opened, 
as illustrated in figure 4, and the head-plate, L, withdrawn or 
retracted to permit the ready insertion of the can, W, against 
and upon the opposite head-plate. The unônished can, hav- 
ing its heads or ends, C, placed loosely upon the body, with 
their projecting partially folded edges properly overlapped, as 
shown in figure 2, is then placed upon and against the head- 
plate, L, and the opposite head-plate, L, is suffered to close 
upon it, thus screwing it between said plates and affording an 
inner continuous solid support to the projecting joint at each 
end. The clamping jaws, D, are then closed by the power of 
the press. So soon as the jaws press upon the upper corner» 
and edges of the can the head-plates yield until the lower 
corners and edges strike the lower jaws, B, when the résist- 
ance of said jaws and of the head-plates to the movemeut of 
the upper jaws will operate to clamp and tightly compress 
and close the seams of the joints. The corners embraeed 
within the jaws are not only perfectly closed, but are very 
neatly finished. The other two corners are likewise closed 
and finished, but may be improved by turning the can and 
repeating the compressing movement. The head-plates, L L, 
and the jaws, B D, may ail be so secured as to admit of being 
detached and replaced by other forms and sizes thereof, to 
hook upon varions forms and sizes of cans. 

"The drawing shows the notch, a, in each of the clamping 
jaws, B and D, to be a right angle, without any provision in 
the notch, by any enlargement or recess, to accommodate any 
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accumulation or thickness of métal at the corner of the 
can caused by the overlapping there of two or more thick- 
nesses of tin upon each other. This notch, a, is the clamp- 
ing angle of the jaw, and the drawing shows that its construc- 
tion is Buch that it is intended, without any enlargement or 
recess in it, to fix tightly against the métal of the can whicb 
goes into the notch or angle, while the adjacent pièces of the 
jaw on each side fit closely against the two edges of the can. 
This can only be done so as to make a uniform pressure and 
bearing of the entire eitent of the two faces and angle of the 
jaw, by getting rid of having any accumulation or thickness 
of métal at the corner of the can. Accordingly, the drawing 
of the can, (figure 2,) showing the can with its head or end 
placed loosely on it, ready to be clamped, shows the métal at 
the adjacent ends of two parts of the head to be eut away, so 
as thuB to get rid of any overlapping at the corner of the 
métal of one part of the head over the métal of the adjacent 
part of the head, and to enable the angle of the clamping 
jaw to be strictly a ïight angle." 

This was the structure and arrangement as shown in the 
drawings of the original patent. The drawings of the re- 
issue are the same. But in the spécification of the re-issue 
thèse words, namely, "the object of this part of my invention 
being in the case of angular cans, to perfect the corners or 
angles at the top or bottom of the can simultaneously with 
the closing and clamping of the entire seam at the top or 
bottom of the can, and to produce thereby a more perfect 
joint than can be obtained in machines in which the top and 
bottom seams are closed by clamping jaws, which, bearing 
only against the sides of the head, do not embrace the corners 
or angles thereof," are found, which are not contaiued in the 
spécifications of the original patent. The défendants' expert 
states that he does not find in the original patent any war- 
rant for this language, because the head of the can shown 
in the drawing of the original patent "is a notched head, 
which bas no corners to be perfected, and which, when used, 
would prevent pressure from being applied to the corner of 
the body of the can." 
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ïhis is undoubtedly a correct view. The spécification of 
the re-issue is framed so as to cover the machines with re- 
cesses in the angles of the jaws to aet on corners that are not 
notched, while the spécification and drawinga of the original 
patent show that the inventer did not oontemplate angles 
with recesses, and intended to operate only in cans, the cor- 
ners of which were notched. The answer allèges that the 
re-issue is nof for the same invention described or shown in 
the original; that new matter has been introduced into the 
spécification of the re-issue not contained in the original 
spécification ; and that, theref ore, the re-issue is invalid. It 
dénies infringement. 

The défendants' machine opérâtes upon cans with solid 
corners, not notched, and although the jaws in their machine 
embrace the corners as well as the sides, and move to their 
work in a line diagonal to the square of the head, yet sueh 
jaws hâve recesses at the corners to accommodate the excess 
of métal there. In this respect the défendants' jaws hâve a 
pressure which existed in the broad side squeezers which 
existed before the plaintiffs' invention. 

The plaintiff remedied existing difficulties in one way, and 
the défendant in another way, essentially différent. The 
plaintiff discarded the recess at the corner, and notched the 
métal of the can. The défendants retained the recess, and 
did not notch the can, but made the jaws to embrace, at the 
same time, parts of two faces and a corner of the can, 

The plaintiff set forth, in his original patent, no structure 
or invention which would warrant him in claiming the right 
to cover jaws moving diagonally to the square, and embracing 
parts of the two faces and a corner, if the angles of the jaws 
are recesses and the corner of the can is not eut away or 
notched. In this view, if the third claim of the re-issue be 
construed to cover the défendants' machine, it is invalid, as a 
claim not warranted by anything in the original; and, if such 
claim be limited to the plaintiff's real invention, the défend- 
ants do not infringe. 

It seems, from thèse views, that the bill must be dismissed, 
with costs. 
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Beoeok and another v. The Baege John M. We[,ch. 

(Gireuit Court, E. D. New York. April 22, 1880.) 

Whabfage — Lien for— Ex Parte Easton, 5 Otto, 68, Discussed. — Con- 
struction to be given to the décision of tlie suprême court in Ex part^ 
Easton, 5 Otto, 68, in tlie case of a boat or vessel belonging to tlie state 
in wliich tlie wharf is situated, considered, and views jxpressed by dis- 
trict court in this case dissented from. 

8ame — Vesselb Coming from Without the State — Inteb-Statb Com- 
merce— Oh. 405, Laws N. t., 1875.— Ctiapter 405, p. 482, Laws of New 
York, 1876, and the acts of wliicli it is amendatory, in so far as tliey 
authorize a charge for wliarfage, in the case of certain boats coming 
from without the state, additional to that allowed to be made in the case 
of boats of the same character engaged exclusively in navigating waters 
within the state, is invalid, as an unlawful taxation of inter-state com- 
merce, and the lien attempted to be given for such wharfage charges 
cannot be enforced. 

Bame — Lien Under Statutb — Right Independbnt of Statuts not 
Dbcided. — Tlie libel in this case claiming for wharfage solely under the 
laws of New York, and the only évidence being as to the statutory 
right and lien therefor, and it being JielcL that there ia no valid statute 
flxing any rate that can be charged, the questions of a reasonable com- 
pensation, and the right of a wharf owner to a gênerai maritime lien 
therefor are not decided. 

JohnJ. Allen, for libellants. 

Edward D. McCarthy, for claimants. 

Blatchfobd, C. J. On the 20tli of October, 1876, the 
libellants filed a libel in admiralty, in the district court of the 
United States for the eastern district of New York, against 
the barge John M. Welch, in a cause of wharfage and dock- 
age. It alleged that the libellants, being the lessees, and 
in possession of a wharf or pier, at or near the foot of Bank 
etreet, in the city of New York, and the slip or basin appear- 
taining thereto, and, in accordance with the laws of the state 
of New York in such behalf made and provided, authorized 
to coUect wharfage and dockage from vessels lying at said 
wharf or pier, or within said slip or basin, furnished for said 
vessel a berth, which she occupied from including October 9, 
1876, to and including October 20, 1876; that thereby there 
became due and owing to the libellants, from said vessel, 
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$34.20, for wharfage and dockage as aforesaid; that pay- 
ment thereof was duly demanded of and from said vessel, 
that said amount is a maritime lien upon said vessel ; and 
is a lien thereupon by the laws of the state of New York; 
that neither the master nor the owners of said vessel 
hâve paid to the libellants the said sum; and that said 
sum, with interest, is still due to the libellants. On process 
issued on this libel the vessel was attached. On the return 
day, James T. Easton and James McMahon appeared and 
put in a claim to the vessel, and gave stipulation for her value, 
and then filed an answer containing exceptions. The answer 
alleged that process of condemnation ought not to issue 
against said vessel, because — (1) no maritime lien exists 
against the vessel, because of the matters set forth in the libel 
(2) no lien is given for wharfage, against vessels, by any law 
of the state of New York ; (3) the law of the state of New 
York referre d to in the libel as giving a lien for wharfage 
against boats and vessels, and which law was passed on the 
sixth day of May, 1870, is void and unconstitutional, for the 
following reasons: First, it imposes a restriction on com- 
merce ; Second, it imposes a duty of tonnage on ail vessels of 
the character and description of the barge John M. Welch ; 
Third, it draws a distinction, which is practical and effectuai, 
between ail such barges as the John M. Welch, owned by 
persons who are not citizens of the state of New York, and 
the same class of boats owned by citizens of the state of 
New York, which is done under cover of a nominal dis- 
tinction between boats or barges plying on the canals, or 
between ports of the state of New York, and the same 
class of boats plying between any port of the state of 
New York and the ports of another state. The answer 
furtber set up that, while it was admitted that from the 
ninth to the twentieth days of October, 1876, the John 
M. "Welch was given inside wharfage at the wharf aforesaid 
iox which wharfage the claimants should pay a reasonable 
compensation to whomsoever said compensation is legall;^ 
due, the claimants denied that for the use of said wharf 
for the period aforesaid, of eleven days, the sum of $3é.20, 
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claimed in the libel, is a reasonable and just compensation. 
It further alleged that seventy-five cents a day, for the use 
of said wharf by said boat, is a reasonable and just com- 
pensation, and the only sum that can be reasonably and 
lawfully claimed for the wharfage of a barge of the char- 
acter of the John M. Welch, because it had been the price 
invariably charged for the wharfage of such boats for many 
years previous to the year 1870, and still is, and ever since 
bas been, the rate of wharfage per day of the same class of 
boats as is the John M. Welch, which were engaged in navi- 
gating the canals of the state of New York, and were em- 
ployed upon its rivers. 

The foregoing pleadings having been put in, the claimants 
made an application to the suprême court of the United States 
for a writ of prohibition, to restrain the district court from ex- 
ercising jurisdiction of the suit. The application was founded 
on a pétition, which set forth the following matters : The John 
M. Welch is a vessel of about 209 tons carrying capacity. She 
is without sails or self-motive power of any kind. She can- 
not be used independently of extra motive agency. On the 
twentieth of October, 1876, the day when the process was 
issued against her, she had completed a trip from the city of 
Baltimore, bringing a cargo of coal, and forming one of a tow 
of barges, ail under the lead of a steam-tug, which made the 
trip from Baltimore to New York by way of the Chesapeake 
and Delaware canal, the Delaware river, and the Delaware 
and Earitan canal. She reached the port of New York on 
the tenth of October, 1876. She took wharfage at the pier or 
wharf at the foot of Bank street, North river, and remained 
there till the twentieth of the same month. A bill of wharf- 
age was rendered by the libellants, charging for nine days 
inside wharfage, at $3.60 a day, and for one day outside 
wharfage, at $1.80 a day, amounting in ail to $34.20. The 
petitioners are, and for many years hâve been, the owners of 
a large number of such barges as the John M. Welch, ail of 
them of the same description and oharacter, a&d of the same 
tonnage. The petitioners hâve been engaged in the said busi- 
aess of transportation for nearly 20 years. Some of their 
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boats, during this time, hâve plied between the ports of Buf- 
falo and New York, by way of the Erie canal and the Hudson 
river. Others hâve plied on the Hudson river exclusively, 
whilé others, and much the largest number, hâve plied between 
Baltimore, Philadelphia and New York, by way of the Dela- 
ware and Earitan canal. But ail of thèse boats hâve been 
and are of the same class, and the same boats bave never 
exclusively been employed on the same waters. It bas been, 
and still is, a matter of convenience simply whether the same 
boat should be sent to Baltimore or to Buffalo. From 1870 to 
1874 the number of boats or barges thus owned and employed 
by the petitioners was about 300 each year. From 1874 to the 
présent time the number bas been about one-half as large each 
year. Previous to the year 1870, and, indeed, previous to the 
year 1875, (for until the year 1875 the distinction of rates of 
wharfage now complained of was not enforced practically, or, 
rather, generally,) the wharfage on ail thèse boats or barges, at 
the port of New York, for the use of New York or Brooklyn 
wharves, was 50 or 75 cents per day for each boat, according as 
the boat had inside or outside wharfage. No question was made 
as to where the boat or barge came from. Her owners were 
required to pay only 50 or 75 cents per day, for use of the 
wharf, to the wharf owners. At the présent time, and always 
heretofore, no greater sum is or bas been demanded for wharf- 
age of canal boats or barges plying on the canals and rivers 
of the state of New York than 50 cents or 75 cents per day 
for each boat. At this rate, the wharfage of the John M. 
Welch, for the period of 10 days, would hâve been not more 
than $5 or $7.50, which is about one-sixth of the amount 
claimed in the libel. No greater wharfage than $5 or $7.50, 
for ten days' wharfage, would bave been demanded of the 
owners of the John M. Welch, as. the petitioners, from their 
own expérience, know, if the said barge had, on the tenth of 
October, 1876, completed a voyage from Buffalo to New York, 
instead of from Baltimore to New York. In respect of the 
petitioners' own business this distinction of wharfage rates, 
80 far as any accurate calculation can be made, and speak- 
ing from the data given by the business transactions of tha 
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years from 1870 to 1874, wonld not be less than $5,000 per 
year. In the years 1875 and 1876 the distinction would 
amount to less, because the petitioners' business was lighter 
then tban in the preceding years. For the coming season 
this distinction may be greater or less than $5,000. As 
regards the subject of any single lien sought to be enforced 
in a court pî admiralty, the excess of wharfage on any one 
canal-boat or barge would seldom, if ever, be $50. 

The statute of the state of New York as to wharfage and 
dockage, referred to in the libei, is the statute enacted on the 
sixth of May, 1870. This law was subsequently amended in 
the years 1872, 1875 and 1876, but its essential feature as to 
distinction of wharfage between canal-boats plying on the 
waters of New York state exclusiTely, and ail other canal- 
boats and barges, bas not been changed. "The same rates 
as heretofore," which are required by said statute to be paid 
by "ail canal-boats navigating the canals in this state," are 
the rates of 60 cents and 75 cents per day for each boat. The 
district court of the United States for the eastern district of 
New York, sitting as a court of admiralty, enforces a lien 
against canal-boats or barges, in causes of wharfage, and in 
favor of wharf owners, under the proTisions of the said law 
of the state of New York, on one or both of the two following 
grounds : (1) That the law of the state of New York gives a 
lien, enforceable in admiralty, for wharfage, at the rate of two 
cents for every ton up to 200 tons burden, for each day's 
wharfage, against ail canal-boats except those which navi- 
gate the canals of the state of New York; (2) that there is a 
gênerai maritime lien for wharfage against canal-boats, 
enforceable in admiralty, the amount of which lien is to be 
determined by the law of the state of New York; that, as to 
canal-boats navigating the Erie canal, the amount of lien, as 
so determined, is 50 cents per day ; and that, as to the same 
kind of craft navigating the Delaware and Earitan canal, it 
is from $3.50 to $4 per day. A lien has been enforced by 
the said district court, for wharfage, against the canal-boat 
Ann Eyan, on a state of faots identical with the faets above 
set forth. The proceedings therein were under, and to enforce 
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the provisions of, the same statute, and the same rate of 
wharfage, as in the case now pending. Eeference is made to 
The Ann Ryan, 7 Benediot, 20. If the petitioners hâve any 
grievance that can or ought to be redressed, no other remedy 
than by writ of prohibition is available or possible to them. 
Being citizens of the same state as the libellants, they cannôt 
ask équitable relief by original action in any fédéral court. 
The t...iount involved in the pending cause being less than 
$50, there is no appeal open to the petitioners, if their boat 
should be condemned by the district court ; and that it would 
be condemned, on final hearing, they can hâve no doubt, in 
view of the décision of the same court in the case of the Ann 
Ryan, But the amount actually involved to the petitioners, 
if presented in one cause of appeal, would be large enough 
to give the suprême court of the United States jurisdiction. 
They are advised that they ought not to apply to the courts 
of the state of New York for relief against proceedings which 
wharf owners contemplate taking in a fédéral court, much 
lesB against proceedings already begun in a fédéral court. 
Should the suprême court grant the petitioners' motion for 
an alternative writ of prohibition to the said district court, 
sitting as a court of admiralty in said cause, the petitioners, 
on the return to the same, will submit in their behalf the 
following propositions, the contrary of which they believe to 
be error: (1) That, in a cause of wharfage, there is no lien 
given by the gênerai maritime law ; that the laws of the state 
of New York give no such lien ; and that, therefore, the said 
district court, as a court of admiralty, cannot proceed in rem 
to enforce a wharfage claim ; (2) that, if there is a gênerai 
maritime lien, the law of the state of New York cannot be 
invoked to détermine the amount of such lien; that the law 
of the state of New York, enacted May 6, 1870, and its 
amendments, is répugnant to the constitution of the United 
States, in so far forth as it makes a distinction in wharfage 
rates between canal-boats plying on its own waters and ail 
other canal-boats. A law which makes such a distinction 
does not impose on vessels, for the use of wharves, a mère 
compensatory payment. A compensatory payment merely 
v.2,no.8— 2é 
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must be gênerai and uniform. The excesa of wharfage de- 
manded of ail other canal-^oats than those navigating New 
York waters is a duty of tonnage. The law is, moreover, 
8uch a restriction of commerce as a state has no right to 
make, even in the absence of fédéral législation. It is also 
répugnant to the fédéral constitution, because its practical 
effect, as was its undoubted intention, is to draw a distinc- 
tion between small craft owned by citizens of the state of 
New York, and the same kind of vessels owned by citizens of 
other states, in favor of the former. 

The statute above referred to, enacted May 6, 1870, (Laws 
of New York, 1870, c. 707, § 1,) was in thèse words : "It shall 
be lawful to charge and receive, within the cities of New York 
and Brooklyn, wharfage and dockage at the foUowing rates, 
viz. : From every vessel that uses or makes fast to any pier, 
wharf or bulk-head, within said cities, or makes fast to any 
vessel lying at such pier, wharf or bulk-head, or to any other 
vessel lying outside of such vessel, for every day, or part of a 
day, as follows : From every vessel of 200 tons burden and 
under, two cents per ton; and from every vessel over 200 tons 
burden, two cents per ton for each of the first 200 tons, and 
one-half of one cent per ton for every additional ton, except 
that ail canal-boats navigating the canals in this state, and 
vessels known as North river barges, shall pay the same rates 
as heretofore ; and the olass of sailing vessels now known as 
lighters shall be at one-half the first above rates; but every 
other vessel making fast to a vessel lying at any pier, wharf 
or bulk-head within said cities, or to another vessel outside of 
such vessel, or at anchor within any slip or basin, when not 
receiving or discharging cargo or ballast, one-half the first 
above rates, and no boat or vessel shall pay less than 50 cents 
for a day, or part of a day; and from every vessel or floating 
structure other than those used for transportation of freight or 
passengers, double the first above rates. And every vessel 
that shall leave a pier, wharf, bulk-head, slip or basin, with- 
out first pajdng the wharfage or dockage due thereon, after 
being demanded of the owner, consignée, or person in oharg« 
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of the vessel, shall be liable to pay double the rates estab- 
iished by tbis act. " 

The suprême court denied the pétition for the writ of pro- 
hibition. Ex parte Easion, 5 Otto, 68. The opinion of the 
court was delivered by Mr. Justice Clifford. It holds that the 
admiralty jurisdiction extends to wharfage, as an essentially 
maritime contract, claim or service; that where a wharf is 
used without an agreement as to the measure of compensa- 
tion, there is an implied contract, under which the proprietor 
is entitled to recover what is just and reasonable for the use 
of bis property ; that the nature of the service and the char- 
acter of the contract are not changed by the circumstance 
that the water craft which dérives the benefit is, as in this 
case, without sails or masts, or other motive power of her 
own ; and "that the contract for wliarf âge is a maritime con- 
tract, for which, if the vessel or water craft is a foreign one, 
or belongs to the port of a state other than that where the 
wharf is situated, a maritime lien arises against the ship or 
vessel in favor of the proprietor of the wharf." The opinion 
further states that the question whether the district court bas 
or bas not transcended its jurisdiction, in ôntertaining the 
suit in question, must dépend not on facts stated dehors the 
record, but on those stated in the record on which the district 
court is called to act, and by which alone it can regulate its 
judgment ; and that mère matters of defence, whether going to 
oust the jurisdiction of the court, or to establish the want of 
mérita in the libellants' case, cannot be admitted, under a péti- 
tion, for a writ of prohibition, to displace the right of the district 
court to entertain suits, the rule being that every such matter 
should be propounded by suitable pleadings, as a defence, for 
the considération of the court, and be supported by compétent 
proof6,provided the case is one within the jurisdiction of the dis- 
trict court. Thèse remarks mean that the suprême court could 
only look at the allégations of the libel. The libel was the 
only record on which the district court was called to act when 
it entertained jurisdiction of the suit, by issuing process of 
attachment against the vessel. The libel alleged that there 
was a maritime lien on the vessel for the wharfage, and that 



873 FEDERAL BEPOETBB. 

there was also a lien therefor on the vessel by the lawa of tho 
state of New York. The libel alleged facts which showed that 
there was a maritime lien on the vessel, if she was a foreign 
vessel or was a vessel belonging to a port of a state other than 
the state of New York, The libel did not show where the ves- 
sel belonged, nor did the answer. The suprême court said, in 
effect, that it could not prohibit the district court from exer- 
cising jurisdiction in rem over the vessel, because if the vessel 
was a foreign one, or belonged to a port of a state other than 
the state of New York, the district court would hâve such 
jurisdiction in rem in the case; and, as the libel did not show 
that the vessel was not a foreign one, or did not belong to a 
port of a state other than the state of New York, it was not 
ehown that the district court was proceeding without jurisdic- 
tion; and that a matter of defence, going to oust the jurisdic- 
tion of that court, such as the fact that the ownership of the 
vessel was such as to oust the jurisdiction, not being shown 
by the libel when the process was issued, could not be shown 
on the motion for the writ of prohibition by the pétition, or by 
a référence to the answer, but must be left to be shown by 
proofs under an answer alleging such fact. Therefore, the 
opinion goes on to say : "Viewed in the light of thèse consid- 
érations, it is clear that a contract for the use of a wharf by 
the master or owner of a ship or vessel is a maritime contract, 
and, as such, that it is cognizable in the admiralty; that such 
a contract, being one niade exclu sively for the benefit of the 
ehip or vessel, a maritime lien, in the case supposed, arises in 
favor of ilote proprietor of the wharf against the vessel for the 
payment of reasonable and customary charges in that behalf 
for the use of the wharf, and that the same may be enforced 
by a proceeding in rem against the vessel, or by a suit in per- 
sonam against the owner." The language is that the lien 
arises "in the case supposed." The case supposed, in the 
prior part of the opinion, is stated to be, "if the vessel or water 
craft is a foreign one, or belongs to a port of a state other than 
that where the wharf is situated. " Judge McKennan, in the 
récent case of The Bob Connell, 26 Int. Eev. Eec. 101, says 
that in the case of Ex parte Easton the suprême court affirmed 
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that "a lien for wharfage fumished to a domestic véssel does 
not exist." Certainly, that court did not décide, in that case, 
that a lien by virtue of the gênerai maritime law, for wharf- 
age furnished to a domestic vessel, does exist. Nor did it 
décide that a libel in rem in admiralty could not he brought 
against a vessel for wharfage, on the basis of a lien against 
tlie vessel, where such lien was created by a valid statuts of 
the state. 

After the writ of prohibition was refused, the libel in the 
district court was amended, by inserting in it allégations that 
the vessel left the pier, wharf and slip without first paying the 
wharfage ordockage due thereon ; that the libellants, therefore, 
became entitled to demand from the vessel, for wharfage, double 
the amount before named, to-wit, $60 ; that the vessel came to 
said wharf having on board a cargo of coal, from the city of 
Baltimore, Maryland, and made said trip by way of the 
Chesapeake and Delaware canal, Delaware river, and Dela- 
ware and Earitan canal ; and that the owners of said barge 
réside in the state of New York. The amended libel claims 
to recover the $60, with interest, and retains the averments 
as to the maritime lien, and as to the lien by the laws of the 
State of New York. It was stipulated that the answer before 
filed should stand as the answer to the amended libel. 

The parties then agreed, in writing, upon the foUowing as 
the statement of the facts in the action : "First, that, at the 
times stated in the libel, the libellants were lessees of, and in 
possession of, the wharf named in the libel, and authorized to 
demand and coUect wharfage fromvessels lying thereat ; second, 
that the barge John M. Welch lay at said wharf during the 
period named in the libel, and left without payment of wharf- 
age, and that the amount of wharfage due the libellants on such 
aeeount, as fixed by the wharfage law of New York, a copy 
of which is annexed, is $60, and the same has not been paid 
to the libellants; tldrd, that said barge is owned by persons 
residing in the state of New York; fourth, that said barge 
came to said wharf, as aforesaid, with a load of coal, from 
Baltimore, Md., as set forth in the libel." 

On such pleadings and statement of facts the case was 
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tried by the district court. It gave a decree for the libellants 
for $60, and $5.79 interest, and $65.37 costs. The claim- 
ants hâve appealed to thia court. 

The district judge, in his décision in this case, states, that 
the questions, first, whether a contract for wharfage is a 
maritime contract, and so within the jurisdiction of the 
admiralty, and, second, whether, by the maritime law of the 
United States, a lien upon the vessel arises out of such a con- 
tract, were set at rest by the détermination of the suprême 
court in Ex parte Eastoii; that the case before that court was 
that of a domestic vessel ; that the libel elaimed a lien by the 
maritime law alone, without any référence to the statute of 
New York, or to any olaim or right based thereon ; that, from 
the pleadings, the pétition, and the petitioner's brief before 
the suprême court, there was no room to doubt that the case 
was understood by that court to présent the question, whether 
the contract of wharfage, by the maritime law of the United 
States, gives rise to a lien on the vessel ; that the question of 
a lien for wharfage by the maritime law upon a f oreign vessel 
was not the question presented by the case before that court ; 
that the question of a lien for wharfage by the maritime law; 
upon a domestic vessel was the question presented to that 
court for its décision ; that the opinion of that court déclares 
the law to be, without exception, not only that the contract 
for wharfage is a maritime contract, but, also, that a mari- 
time lien arises in favor of the wharfinger against the vessel, 
for the payment of reasonable and customary charges for the 
use of his wharf; and that, therefore, the question is no 
longer open whether the rule applied to the demands of 
material-men against a domestic vessel is to be applied to 
demands for wharfage. 

The review before given of the décision of the suprême 
iourt in Ex parte Easton shows that this court does not con- 
cur with the district court in its interprétation of that décis- 
ion. Having decided that there was, in this case, a mari- 
time lien, the district court did not consider the question as 
to whether there was a lien by the law of New York, as 
alleged in the libel, which the coiirt could and would enforce 
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in admiralty, by a suit in rem against the vessel. £t pro- 
ceeded to examine the question as to the constitutionality 
of the wharfage statute of New York, applicable to wharfage 
at wharves in New York and Brooklyn, and held it to be 
valid, and a statute to be resorted to in order to détermine 
the rate of wharfage for the wharfage service rendered by the 
libellants. 

The statute of New York, of 1870, before set forth, was 
followed by the act of 1872, hereafter referred to, and that 
a.gain by the act of May 21, 1875, (Laws of New York, 
1875, c. 405, p. 482.) The présent case arose after the lat- 
ier date. The act of 1875 amends section 1 of the act of 
1872, so as to read as foUows : "Section 1. It shall be lawful to 
charge and receive, within the cities of New York, Brooklyn 
and Long Island City, wharfage and dockage at the following 
rates, namely: Prom every vessel that uses or makes fast 
to any pier, wharf or bulk-head within said cities, or makes 
fast to any vessel lying at each pier, wharf or bulk-head, or to 
any other vessel lying outside of such vessel, for every day 
or part of a day, as f oUows : Prom every vessel of two hun- 
dred tons burden and under, two cents per ton, and for every 
vessel over two hundred tons burden, two cents per ton for 
each of the first two hundred tons, and one-half of one cent 
per ton for every additional ton, except that ail canal-boats 
navigating the canals of this state, vessels known as North 
river barges, market boats, and sloops employed upon the 
rivers of this state, and schooners exclusively employed upon 
the rivers of this state, shall pay the same rates as such 
boats or barges were liable to pay under the provisions of the 
act passed April tenth, eighteen hundred and sixty; but no 
boat or vessel shall pay less than fifty ceuos for a day, or 
part of a day, and the class of sailing vessels now known as 
lighters shall be at one-half the first above rates ; but every 
other vessel making fast to a vessel lying at any pier, wharf 
or bulkhead within said cities, or to another vessel outside 
of . such vessel, or at anchor within any sUp or basin, when 
not receiving or discharging cargo or ballast, one-half the first 
ibove rates ; and f rom every vessel or floating structure other 
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than those above named, or used for transportation of freight 
or passengers, double the first above rates, except that float- 
ing grain elevators shall pay one-half the ârst above rates; 
and every vessel that shall leave a pier, wharf, bulk-head, 
slip or basin, without first paying the wharfage or dock- 
age due thereon, after being demanded of the owner, consignée 
or person in charge of the vessel, shall be liable to pay double 
the rates established by this act." 

The act of April 10, 1860, (Laws of New York, 1860, c. 254, 
p. 416,) contained thèse provisions: "Section 1. It shall be 
lawful to charge and receive wharfage or dockage at the fol- 
lowing rates, from every vessel that uses or makes fast to any 
pier, wharf or bulk-head within the cities of New York or 
Brooklyn, for every day, or part of a day's use of the same, 
viz. : From every vessel of two hundred tons burden or under, 
one cent per ton; and for every vessel over two hundrçdtons, 
one cent per ton for each of the first two hundred tons, and 
for every additional ton burden, one-fourth of one cent per 
ton; and from every vessel making fast to another vessel 
lying at any pier, wharf or bulkhead, and for every vessel 
lying at anchor within any slip or basin, one-half of the above 
rates. Sec. 2. The captain or owner of any vessel that shall 
leave a wharf without paying for the wharfage due thereon, 
and shall neglect to pay the same for twenty-four hours after 
demanded of the captain, owner or consignée, shall forfeit and 
pay to the owners of the wharf double the rates of wharfage 
liereby established, and the wharfage shall be a lien on the 
vessel. » * * Sec. 6. Nothing contained in this act shall 
be construed as altering the rates of wharfage chargeable on 
lighters, canal-boats or barges, by existing laws. Sec. 7. The 
collection of the rates of wharfage established by this act 
shall be enforced in the manner prescribed in the two hundred. 
and seventh section of the act of ninth of April, eighteen 
hundred and thirteen." 

Thé act of 1860 is entitled "An act in relation to the rates 
of wharfage, and to regulate piers, wharves, bulk-heads and 
slips in the cities of New York and Brooklyn. " It was foUowed 
by the act of 1870, before recited, wliich is entitled "An act to 
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amend an act in relation to the rates of wharfage, and to 
regulate piers, wharves, bulk-heads and slips in the cities of 
New York and Brooklyn, passed April 10, 1860." Section 8 
of the act of 1870 repeals ail acts and parts of acts inconsist- 
ant with its provisions. It does not repeal, in so many words, 
any part of the act of 1860. In respect to the single and 
double rates of wharfage imposed by the first and second sec- 
tions of the act of 1860, and to the rates of wharfage on 
lighters, canal-boats and barges, the act of 1870, by its first 
section, alters such rates, and imposes, in certain cases, 
double rates. But the act of 1870 does not take away any 
lien given by the act of 1860. The act of 1860, when amended, 
by inserting in it the rates prescribed by the act of 1870, con- 
tains a provision for a lien for those rates to the same estent 
it did for the rates of the act of 1860. There is nothing in 
the continued existence of such lien, under the new rates, 
inconsistent with the mère substitution of new rates. The act 
of 1870 was followed by the act of April 23, 1872, (Laws of New 
York, 1872, c. 320, p. 799,) which is entitled "An act to amend 
an act in relation to the rates of wharfage, and to regulate 
piers, wharves, bulk-heads and slips in the cities of New York 
and Brooklyn, passed May 6, 1870." Section 1 of the act of 
1872 does not vary at ail from the same section as amended 
by the act of 1875, as before recited, except that that section, 
as so amended, includes Long Island City as well as New 
York and Brooklyn. Section 3 of the act of 1872 repeals ail 
acts and parts of acts inconsistent with its provisions. It does 
not repeal, in so many words, any part of the act of 1860- 
Being an amendment, on its face, of the act of 1870, and that 
being an amendment, on its face, of the act of 1860, the ad; 
of 1872 must be regarded as an amendment of the act of 1860, 
in respect to single and double rates of wharfage, and as not 
taking away any lien given by the act of 1860. The act of 
1800 is to be regarded, after the passage of the act of 1872, as 
containing the rates prescribed by the act of 1872, with the 
provision for a lien. The lien is not inconsistent with the 
mère substitution of new rates. The act of 1872 was followed 
by the act of 1875, before recited. It is entitled "An act to 



878 FEDEBAIi BEPORTEB. 

amend chapter 320 of the lawB of 1872, entitled 'An act to 
amend an act in relation to the rates of wharfage, and to 
regulate piers, wharves, bulk-heads and slips in the cities of 
New York and Brooklyn.* " Its first section amends section 1 
of the act of 1872, so as to read as before recited. The act of 
1875 repeals nothing. For the reasons before stated, it must 
he regarded as an amendment to the act of 1860, in respect 
to rates, and as not taking away any lien given by the act of 
1860. The act of 1860 is to be read as containing the rates 
prescribed by the act of 1875, with the provision for a lien. 

Before reaching the question as to whether there was a lien on 
the John M. Welch, enforceable in admiralty, by a suit in rem, 
either by the maritime law or by the state statute, it is nec- 
essary to examine the provisions of the act of 1875 to see 
■whether that act is a valid and constitntional enactment, in 
its application to that boat. The district court held that it is. 

Objection is made to that clause of the act of 1875 which 
Bubjects canal -boats navigating the canals of the state of New 
York to a less charge for wharfage than canal-boats not 
navigating the canals of that state. It is urged that that 
clause makes a discrimination between the property of citi- 
zens of différent states; that it discriminâtes against the 
claimants' barge in this case, because it did not come through 
a canal of this state, but came from Baltimore, with a load 
of coal, through other canals ; and that the reasonable com- 
pensation for the wharfage of two canal-boats of equal tonnage 
must be the same, although one cornes through the canals of 
this state and the other comes through other canals. It is 
contended that the statute is in conflict with section 8 of 
article 1 of the constitution of the United States, which pro- 
vides that the congress shail hâve power "to regulate com- 
merce with foreign nations, and among the several states ; " 
and with section 9 of article 1, which provides that "no préf- 
érence shall be given, by any régulation of commerce or rev- 
enue, to the ports of one state over those of another;" and 
with section 10 of article 1, which provides that "no state 
shall, without the consent of congress, lay any duty of ton- 
nage;" and with section 2 of article 4, which provides that 
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"the citizens of each state Bhall be entitled to ail privilèges 
and immunities of citizens in the seyeral states." Although 
the statuts of New York does not provide, in tenus, that a 
canal-boat . of a given tonnage, owned by a citizen of New 
York, shall pay less wharfage than a canal-boat of the same 
tonnage owned by a citizen of another state, yet it is urged 
that the same resuit is accomplished indirectly, for the reason, 
that, when the canal-boat which does not navigate the canals 
of the state of New York, but cornes from another state, 
through another canal, is owned by a citizen of another state, 
and brings a cargo from another state, the extra wharfage 
she must pay must be added to the charge for carrying the 
cargo, effecting thus a discrimination against citizens of other 
states ; and that, in any event, such increased' charge would, 
in practice, be an extra burden on mercbandise coming from 
other states, or on canal-boats coming from other states. 

The John M. Welch, it is admitted, came to New York 
through the canals named in the libel. Consequently, she 
does not fall within the exception of a canal-boat navigating 
the canals of the state of New York. Her exact tonnage is 
not stated, but it is inferred to hâve been 180 tons. At two 
cents per ton per day, her single rate of wharfage would, 
under the act of 1875, be $3.60 per day. If she were a 
canal-boat of 180 tons, navigating the canals of the .state of 
New York, her rate of wharfage, under section 6 of the act of 
1860, would be the rate prescribed by section 212 of the act of 
April 9, 1813. 2 Eev. Laws of 1813, 429. That rate would 
be 87J cents per day, Under ail circumstances, whatever 
her tonnage, (if over 25 tons,) her wharfage rate would be 
higher under the act of 1875, if not navigating the canals of 
New York, than if navigating those canals. 

In the case of The Ann Ryan, 7 Benedict, 20, the district 
court for the eastern district of New York held that the act 
of 1870 was valid, even though a régulation of commerce, in 
the absence of any statuts of the United States on the subject 
of wharfage, and that, while the act made discrimination in 
favor of the canal navigation of the state of New York, it 
made none in favor of the citizens of that state. 
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In its décision in the présent case the district court consid- 
ered the proposition that the aet of 1875, under the name of 
wharfage, allowed a greater sum to be charged against the 
John M. Welch than was a reasonable compensation for the 
use of the wharf, as the reasonable compensation must be 
the same whatever canal the boat navigated, and that the 
extra charge was, in substance, a burden imposed by the 
state upon commerce and navigation among the states, and 
that the act was, therefore, an illégal régulation of com- 
merce in that respect, and répugnant to the constitution of 
the United States. The court held that it could not décide 
that the sum charged against the John M. Welch by the act 
of 1875 was more than a reasonable compensation for the 
service. It said: "If want of apparent reason — I do not 
say that reasons do not exist — for the distinction iu rate 
made by the statute between canal-boats engaged in navigat- 
ing the canals of this state, North river barges, market boats^ 
sloops employed upon the rivers of this state, schooners ex- 
elusively employed upon the rivers of this state, lighters and 
other vessels, permits the conclusion that some of the rates 
are unreasonable, how can it be declared to be the liigher 
rate rather than the lower rate that is the unreasonable rate ? 
Moreover, if the state of New York has the right to fix rates 
of wharfage, I am unable to see how any rate declared by 
this statute to be légal, can by the courts be declared unrea- 
sonable, and for that cause illégal. The power of the state 
over the subject-matter of wharfage rates includes the power 
to discriminate as to the rate between vessels belonging to 
différent classes and between vessels engaged in ditîerent 
occupations; and, when distinctions of that character are 
found in the statutes of the state, it must be presumed by the 
courts that those distinctions are founded upon some good 
reason. One reason may be found in the fact that vessels 
engaged in certain kinds of navigation are neeessarily com- 
peUed to spend a greater portion of their time at the wharf 
than is ever spent by vessels in différent employment, and so 
may justly be allowed to obtain their wharfage at a less rate 
per day." Again, the court said: "The statute in no way 
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favors the tonnage owned by citizens of New York, nor doea 

it directly or indirectly establish an inequality in commercial 

intercourse. "While its effect, taken in connection with the 

other statutes of the state, is to allow wharfingers to charge 

différent rates of wharfage, according to circumstances pre- 

scribed in the act, 8tni, neither in words nor in opération, 

does it create a distinction between the citizens of différent 

states, or between commerce among the state s and purely 

internai commerce. Those citizens of New York whose canal- 

boats navigate the harbor of New York and the East and 

the Iludson rivers, pay the same rate of wharfage as do those 

citizens of other states whose boats are engaged in the same 

business; and those citizens of other states whose boats are 

engaged in navigating the canals of this state, pay the same 

rate of wharfage as do the citizens of New York who are 

engaged in that business, 'vhe most that can be said is that 

the gtatute has an indirect effect to favor the navigation of 

the canals and rivers of this state, by reducing the amount 

of port charges incident to voyages upon those waters. But 

the act is, nevertheless, in substance and effect, a wharfage act, 

and I am unable to see how the indirect effect above indicated 

renders it répugnant to any provision in the constitution of 

the United States. For thèse reasons, I am of the opinion 

that the présent wharfage act of New York, above set forth, 

is a valid enactment, and, theref ore, to be resorted to by this 

court in order to détermine the rate of wharfage which the 

libellant is entitled to charge for the wharfage service shown 

to hâve been rendered." 

In the récent case of Guy v. The Mayor, etc., of Baltimore, (12 
Chicago Légal News, 262,) decided by the suprême court of the 
United States, it is said that it must be regarded as settled, 
in view of the décisions of that court in Woodruff v. Parham, 
(8 Wall. 123,) in Hinson v. Lott, (8 Wall. 148,) in Ward v. 
Maryland, (12 Wall. 418,) in Welton v. State of Missouri, (91 
U. S. 2Y5,) and in other cases, that no state can, consistently 
with the fédéral constitution, impose upon the products of 
other states brought therein for sale or use, or upon citizens 
because engaged in the sale therein, or the transportatiou 
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thereto, of the products of other states, more onerous public 
burdens or taxes than it imposes upon the like products of 
its own territory. In the case referred to, Guy, a citizen of 
Virginia, as master and part owner of a vessel, brouglit from 
Virginia to Baltimore, in Maryland, a cargo of potatoes, raised 
in Virginia, and landed his vessel at a public wharf in Balti- 
more, belonging to the city, and discharged therefrom pota- 
toes and was charged wharfage, which he refused to pay. 
He was sued by the city, and the judgment for the amount 
was recovered against him. The claim arose under an ordi- 
nance of the city, authorized by an act of the législature of 
Maryland. The ordinance made the master or owner of a 
vessel landing or depoaiting on the wharf articles other than 
the production of the state of Maryland, liable for the wharf- 
age fixed by the ordinance on such articles. The suprême 
court held that the ordinance and the act were, in the above 
respect, in conflict with the power of congress over the subject 
of commerce. In the décision it is said : "It is admitted that 
Buch wharfage dues a.re net and never hâve been assessed 
against parties or vessels bringing to that port potatoes or 
other articles grown in the state of Maryland. The argu- 
ment in support of the statute and ordinance upon which the 
judgment below rests is that the city, by virtue of its owner- 
ship of the wharves in question, has the right, in its discré- 
tion, to permit their use to ail vessels landing thereat with 
the products of Maryland ; and that tbose operating vesseia 
laden with the products of other states cannot justly corn- 
plain, so long as they are not required to pay wharfage fées 
in excess of reasonable compensation for the use of the city's 
property. This proposition, however ingenious or plausible, 
is unsound both upon principle and authority. The munici- 
pal corporation of Baltimore was created by the state of 
Maryland to promote the public interests and the public con- 
venience. The wharf at which the appellant landed his vessel 
was long ago dedicated to public use. The public, for whose 
benefit it was acquired, or who are entitled to participate in 
its use, are not alone those who may engage in the transpor- 
tation to the port of Baltimore of the products of Maryland. 
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It embraces, necessarily, ail engaged in trade and commerce 
upon the public navigable waters of the United States. 
Every ressel employed in Buch trade and commerce may 
traverse those waters without let or hindrance from local or 
Btate authority; and the national constitution secures to ail 
BO employed, without référence to the résidence or citizenship 
of the owners, the privilège of landing at the port of Balti- 
more -with any cargo -whatever not excluded therefrom by, 
nt under the authority of, some statute of Maryland enacted 
m the exercise of its police powers. The state, it will be 
ftdmitted, could not lawfully impose upon such cargo any 
«direct public burden or tax because it may consist, in whole 
or in part, of the products of other states. The concession 
of such a power to the states "vrould render wholly nuga- 
tory ail national control of commerce among the states, 
and place the trade and business of the country at th» 
mercy of local régulations, having for their object to secure 
exclusive benefits to the citizens and products of particular 
Btates. But it is claimed that a Btate may empower one of 
its political agencies, a mère municipal corporation, repre- 
•enting a portion of its civil power, to burden inter-state 
ïiommerce by exacting from those transporting to its wharves 
the products of other states wharfage fées which it does not 
exact from those bringing to the same wharves the products 
of Maryland. The city can no more do this than it or the 
state could discriminate against the citizens or products of 
other states in the use of the public streets or other public 
highways. The city of Baltimore, if it chooses, can permit 
the public wharves which it owns to be used without charge. 
Under the authority of the state it may also exact wharfage 
fées, equally, from ail who use its improved wharves, pro- • 
vided such charges do not exeeed what is a tsAr renumeration 
for the use of its property. Northwestern Pocket Co. v. City of 
St. Louis, 12 Chicago Légal News, 225, and City of Vicksburg v. 
Tobin, Id., decided at the présent term; Packet Oo. v. Keokuk, 
95 U. S. 80. But it cannot employ the property it thiis holds 
for public use so as to hinder, obstruct or burden inter-state 
commerce, in the interest of commerce wholly internai to that 
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state. The feea which it exacts to that end, although denom- 
inated wharfage dues, cannot be regarded, in the sensé of our 
former décisions, as compensation merely for the use of the 
city's property, but as an expédient or device to accomplish, 
by indirection, what the state could not accomplish by a direct 
tax, viz. : build up its domestic commerce by means of une- 
qual and oppressive burdens upon the industry and business 
of other states. Sueh exactions, in the name of wharfage, 
must be regarded as taxation upon inter-state commerce." 

Thèse views cover the question in the présent case. It is 
a burden upon inter-state commerce to exact from a canal- 
boat of a given tonnage, bringing a cargo of eoal from Balti- 
more, through canals not in the state of New York, and dis- 
charging it on a given wharf in the port of New York, larger 
fées per day for the use of such wharf than are chargèd to a 
canal-boat of the same tonnage bringing a like cargo from 
Buffalo through the Erie canal. The same thing is true in 
respect to the two canal-boats, if coming to the same wharf 
empty, to load with like cargoes; the one to go to Buffalo 
through the Erie canal, and the other to go to Baltimore 
through canals not in the state of New York. Boats are 
presumed to bring or take cargoea, and to seek wharf accom- 
modations to discharge- or receive cargoes. The increased 
wharfage rates must, presumably, be added by the carrier to 
the charge of carriage, and then added by the owner of the 
cargo to the priée of the cargo, and thus become a tax to the 
préjudice of inter-state commerce, and the building up of the 
purely internai commerce of the state. The wharfage fées 
are not equal on two canal-boats of the same tonnage, but a 
discrimination is made against one of them because she does 
not ply from the city of New York to places situated on a 
canal in the state of New York, but plies to and from Balti- 
more through canals not in the state of New York. The 
state of New York authorizes the wharf owner to obstruct 
inter-state commerce, in the interest of commerce whoUy 
internai to the state of New York. This view of the act of 
1875 îurther appears by its plaeing in the same category 
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with "canal -boats navigating the canals of this state" thèse 
other Yessels, "sloops employed upon the rivers of this state, 
and schooners exclusive y employed upon the rivers of this 
state." The additional fées which the state authorizes to be 
exacted from other canal-boats, sloops and schooners, of equal 
tonnage, although called wharfage dues, cannot be regarded, 
in view of the décisions of the suprême court, as compensa- 
tion merely for the use of the wharf, but as an expédient to 
accomplish, by indirection, the building up of the domes- 
tic commerce of the state of New York by means of unequal 
burdens on vessels not navigating the waters of this state. 
The présent case is no différent from what it would hâve 
been if there had been no wharfage chargea against canal- 
boats navigating the canals of this state, and wharfage dues 
had been exacted from other canal-boats. 

The suggestion that it does not appear that what is charged 
the John M. Welch is more than a reasonable compensation, 
is met by what is said by the suprême court in the case of 
Guy. The power to discriminate as to the rate of wharfage, 
between vessels engagea in différent occupations, must be 
exercised without conflicting with the power of congress over 
the subjeôt of inter-state commerce. 

The question under considération was not passed upon in 
the case of The Virginia Rulon, 13 Blatchf. G. C. E. 519. 
The point there ruled^was only that, by the terms of the 
act of 1875, the double rate was wharfage, and that that act 
created a lien for such double rate, under the circumstancea 
there presented, which could be enforced by a suit in rem in 
admiralty. 

Under the foregoing views, the act of 1875, and the act of 
1860, as amended by the act of 1875, cannot be upheld as 
a valid law, in so far as it prescribes a charge for wharfage 
against the John M. Welch. 

Inasmuch as the libel claims to charge wharfage solely 
under the provisions of the statute of New York, and claim8 
a lien only in respect to the amount of wharfage claimed aa 
authorized to be charged by that statute, and does not olaim 

v.2,no.3— 25 
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any sum as beiiig a reasonable compensation, or any lien for 
a reasonable compensation, and the only évidence in the case, 
the agreed statement of facts, is as to the amount of wharfage 
due, as fixed by the statute of New York, and that statute is 
the aot of 1875, or the act of 1860, as amended by the act of 
1875, it follows, as the statute is invalid in regard to sueh 
amount, there is no valid statute fixing any rate or amount 
of wharfage for the John M. Welch, and the libellants hare 
no lien, maritime or statutory, for any amount of wharfage, 
which they can enforce in this suit, on the pleadings and the 
évidence. Although the new rate for the John M. Welch, 
acoording to the act of 1860, as amended by the act of 1876, 
is invalid, the old rate for her, found in the act of 1813, as 
preserved by section 6 of the act of 1860, was repealed by the 
opération of the enactments subséquent to the act of 1860, 
because the old rate was inconsistent with the new rate. The 
repealing clauses in the aots of 1870 and 1872 are not invalid, 
and they destroyed the opération of the old rates as to the 
John M. Welch, even though it be held that the new rates 
are invalid as to her. The holding of the new rates invalid 
cannot bave the effect to revive the old rates as to her. The 
old rates are repealed as to her, whether the new rates stand 
as to her or not. The législature bas abolished the old rates. 
The court cannot re-enact them. It can only déclare that 
the new rates cannot apply to the John M. Welch. 

Thèse considérations show that the libel must be dismissed, 
and that no décision need be made, in this case, as to the 
existence of a maritime lien for wharfage on a domestic vessel, 
or as to the circumstances under which any lien for wharfage 
may now exist against a vessel under the statutes of New 
York. 

The libel is dismissed, with costs to the claimants in thia 
court and in the district court. 
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Bbooks V. The Steamer Adieondaok, etc. 
{Distrièt Court, 8. J). New York. May 4, 1880.) 

SAiiVAGB — BxcBssivi! Aliowancb.— Double or excessive salvage is not 
allowable, except whera the circumstances are such as to warrant it. 

8amb — Aghbembnt to pat Excessivh Amount — Not bnforcbablb. — 
Wliere a steamer, with no paasengers and a cargo not perishable, was 
temporarily disabled, but in no présent péril, and a passing vessel refused 
to render any assistance towards towing her into port except upon an 
agreement for a sum, under the circumstances, unjust and unreasonable 
in amount, whicli was flnally assented to, hdd, that such agreement 
would not be enforced, and the aiding vessel would be allowed only an 
amount proper, considering the circumstances and the riaks attendant 
thereto. 

J. E. Parsons, for libellant. 

T. E. Stillvian, for claimants. 

Choate, D. j. This is a libel brought by the master of tbe 
steamer Plainmeller to recover against the steamer Adiron- 
dack the sum of £4,000 sterling, upon an express agreement 
in writing made by the master of the latter steamer to pay 
that sum' for a salvage service. The defence is that the 
amount agreed upon is exorbitant and unreasonable ; that the 
contraet was entered into iïnprovidently, and under circum- 
stances of distress whieh render it invalid as a contraet. And 
the claimants, admitting that the service rendered was a 
salvage service, offer to pay $7,500, of which they hâve made 
a tender, and which they insist is a full and just salvage com- 
pensation. 

The Plainmeller was a steamer of 1,196 tons register. She 
was bound from HuU, England, to Philadelphia, in ballast, 
under a charter to load there with grain for Europe. The 
Adirondack was a steamer of 1,302 tons register. She was 
bound from New York to Liverpool. Her cargo consisted of 
eotton, grain and sait beef. The value of the vessel and cargo 
was $300,000. The présent value of the Plainmeller is not 
proved, but she eost in 1877, when she was built, £31,000, 
and that may be taken as her value approximately for the 
purposes of this case. 

The Adirondack had compound nautical engines of 223 



388 FEDERAL EEPORTEB. 

horse-power. On the second day of Oetober, 1879, about 8 
o'cloek in the evening, the low-pressure piston broke, knock- 
ing out the cylinder bottom, knocking down the escape valve 
and the stuffing box, and bending the piston-rod. This ren- 
dered the low-pressure cylinder useless, and, for the time 
being, she was entirely disabled in her maehinery. The high- 
pressure cylinder was uninjured, but could only be brought 
into use by at least two days' work. It would, however, bave 
been practicable in two or three days, with the appliaiices on 
board, to hâve got the ship under steam with the use of the 
remaining engine. In fact, she afterwarda crossed the At- 
lantic with the use of that engine alone. After the accident 
they disconnected the propeller, and attempted to proceed 
under sail, but in this they do not seem to hâve succeeded. 
She had two masts, with square sails on the foremast, and 
fore and aft sails on the mainmast. 

I think the évidence will not warrant the conclusion that 
she could hâve made her port under sail alone. She burned 
blue lights as a signal of distress, which were seen by the 
Plainmeller about 2 o'cloek on the morning of the third of 
Oetober. When first seen she bore a little on the port bow of 
the Plainmeller. It was a clear moonlight night. The place 
where the vessels met was latitude 40 degrees, 24 minutes, 
north; longitude 69 degrees, 44 minutes, west, or very near 
that. The nearest port was Halifax, about 450 miles distant. 
The distance to New York was about 662 miles. The drift 
of the gulf stream at that point is a little to the southward of 
east, and the Adirondack was drifting to the southward of the 
usual track of westward bound vessels. The Plainmeller came 
up under the stem of the Adirondack and hailed her. The 
master of the Adirondack told the master of the Plainmeller 
that his maehinery was disabled, and asked what he would 
tow him into Halifax for. Ihe master of the Plainmeller at 
first named £5,000, and then £4,000, for either Halifax or 
New York. The master of the Adirondack offered £1,000, 
refused the offer of £4,000, and told the master of the Plain- 
meller to report him in New York. The Plainmeller, how- 
ever, stood by her, drifting away and coming up again three 



BROOKS V. STEAMER ADIRONDACK. 339 

times under her stern ; and the fourth time Bhe came up, upou 
the invitation of the master of the Plainmeller, the master of 
the Adirondack came off in his boat and came on board the 
Plainmeller. The captains had a brief conférence on deck. 

The captain of the Plainmeller asked the other captain if 
he was entirely disabled, and the captain of the Adirondack 
explained that his engineer said they could get up steam 
again in two days. They had some haggling about the 
price. The captain of the Plainmeller insisted that î'4,000 
was a fair and reasonable amount, and refused to tow her in 
for less. He testified that he offered to do it for that, or to 
leave the amount open. This is denied by Captain Eoberts, 
of the Adirondack, and I am not able, on the whole évidence, 
to find it proved. No inquiry was made as to the value of the 
cargo of the Adirondack. Captain Eoberts finally consented 
to the price of £4:,000, and they went into the cabin to 
reduce the agreement to writing, but, when they got there, 
Captain Brooks, of the Plainmeller, said it required considéra- 
tion to Word it properly, and suggested that he would hâve 
the paper drawn up and send it on board the Adirondack 
for signature. To thia Captain Eoberts assented, and this 
was done after daylight, on the third of October. The agree- 
ment bound the owners of the Adirondack to pay to the mas- 
ter and owners of the Plainmeller £4,000 sterling, "provided 
the aforesaid ship tows the Adirondack to within a safe dis- 
tance of the port of New Tork. " It recites that the Adiron- 
dack was "totally disabled in her maehinery." After making 
the agreement the Plainmeller got under way, with the Adi- 
rondack in tow, and arrived in New York on the eighth of 
October, about 3 o'clock in the afternoon, without any mis- 
hap, except the breaking of a wire hawser belonging to the 
Adirondack. After that broke the towing was done with a 
cove hawser fumished by the Plainmeller. 

There was some évidence offered for the purpose of show- 
ing that the maehinery of the Plainmeller was injured by the 
etrain upon her occasioned by the towage, but I am uuable 
to find that the slight repairs found necessary upon her arrivai 
at New York are properly attributable to this cause. From 
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New York the Plainmeller, after putting her machinery in 
order, proceeded to Philadelphia, where siae waited several 
days before her cargo was ready for her. The ordinary 
speed of the Plainmeller, as she was before taking the Adi- 
rondack in tow, was nine and a half knots. Her speed with 
the other vessel in tow was about seven knots. 

Upon thèse facts I think there can be no question that the 
sum demanded by the captain of the Plainmeller and finally 
assented to by the captain of the Adirondack — £4,000 — was 
very largely in excess of that libéral compensation which 
courts of admiralty award for similar services, and that the 
amoiint tendered, which is a little more than £1,500, is fully 
up to the measure of salvage award which any court of admi- 
ralty would give for the service rendered- 

The Adirondack was in no présent péril. She was teûipo- 
rarily disabled in her machinery, but unless overtaken by 
very tempestuous weather her machinery could hâve been soon 
repaired, so that she could proceed on her voyage. Her 
cargo was not perishable. There is no proof that the broken 
machinery endangered the safety of the ship. She was oth- 
erwise sound and able to keep the sea for an indeûnite time. 
The place where she was was the open océan, with no risk of 
going ashore. She had no passengers. The Plainmeller dô- 
viated very little from her voyage. She had neither cargo 
nor passengers. Although her compensation was contingent 
on her success there was little risk of failure to complète the 
service, as she was a powerful' steamer, well able to tow the 
Adirondack. She incurred very little appréciable danger in 
rendering the service beyond that incident to every sea voy- 
age. The necessary delay was not, under the circumstances 
in which she was placed, such as involved any spécial damage 
or inconvenienee to her. In no one of the several éléments 
which the courts of admiralty consider, in estimating the 
amount of salvage, was the case such as to require an extra- 
ordinary reward. See The City of Berlin, 37 L. T. 307; The 
Herman Ludwig, Vice Adm'y Ct. of Nova Scotia; Pacific M. 
S. S. Co. V. Ten Baies Gunny Bags, 3 Sawy. 187; The Cityof 
Eichmond, 25 Mitch. Mar. Eeg. 271; The Yorkshire, Id. 114; 
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The Cleopatra, L. E. 3 P. Div. 145 ; The Colon, S. D. N. Y., 
unreported. 

The cases cited by the libellant's counsel do not conflici 
with thèse cases. Every case of salvage has its own peculiar 
circumstances, and where the amount awarded for a salvaga 
towage service seems to be large, an examination of the 
spécial service will disclose a reason in some extraordinary 
feature of the case — either the great péril from which the 
property saved was rescued, or its great amount, or the 
unusual risk run, or inconvenience and expense incurred, in 
rendering the service. The Paris, Spinks' E. & 0. Eep. 289; 
The Nimrod, 14 Jur. 944; The Hotspur, 16 Mitch. Mar. B. 
1649; The Mo, 16 Mitch. Mar. E. 401; The Mary, Id. 142.5; 
The African, 5 Mitch. M. E. 911 ; The Araxes, 7 Mitch. M. 
R, 586. See, also, The SeaguU, 16 Mich. Mar. Eeg. 1426; 
The Emily B. Souder, 1 Ben. 550 ; S. C. in Cir. Ct. not reported. 
It is true, as argued by the learned counsel for the libellant, 
that the recovery of any reward is contingent on success, and 
that the merit of the service ought not to be measured with 
référence to the apparent ease with which it was, in fact, ren- 
dered; that the undertaking was attended by ail those pos- 
sibilities of delay, danger, and final disaster from which 
service on the océan is inséparable. But ail thèse possibilities 
are taken into considération by the courts in determining the 
amount of salvage compensation, and the rates of salvage are 
intended to be and must be assumed to be based upon a con- 
sidération of ail the circumstances in which the two vessels 
are placed at the time the service is undertaken, including ail 
thèse adverse possibilities. 

In respect to the spécial contraot for £4,000, in this case, 
it must be held that it was unjust and unreasonable in amount. 
While there is no charge of any fraudulent practice by which 
the agreement upon this sum was procured, there is évidence 
enough that the agreement was improvident, and entered into 
without mueh considération of the proper éléments of a salvage 
reward. The contract recites that the Adirondaok was totally 
disabled as to her machinery. This was true as to her tem- 
porary disability, but misleading as a statement of absolute 
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disability. The captain of the Plainmeller insisted on his 
own terms, and made the agreement to them a condition of 
rendering any assistance. I think he took advantage of the 
Eituatiou of Captain Koberts to exact from his circumstances of 
présent distress an exorbitant and grossly excessive amount. 
The master of the Adirondack was inexperienced. This was 
his first voyage as master. He knew little or nothing of 
machinery, and seems not entirely to hâve relipd on what his 
engineer told him as to their ability to repair and go on under 
steam. His judgment was overborne, by the pressure of the 
circumstances in which he was placed, to that degree which 
fully justifies a court of admiralty in relie ving owners of his 
Bhip from the inéquitable bargain into which he improvidently 
entered. 

It is not because the bargain proves to be a hard one that 
the courts of admiralty set aside such a stipulation. It is 
because it is obviously unjust, and the parties do not deal 
on equal terms. The appréhension expressed by the learned 
counsel for the libellant, that the setting aside of such con- 
tracts will tend to discourage the rendering of salvage serv- 
ices, is unf ounded so long as the courts award, as they endeavor 
to do in every case, such as a sum as will be not only a quan- 
tum meruit for the time and labor employed in the service, 
but a reliable reward for the assistance reudered and the pér- 
ils voluntarily incurred. If the amount agreed upon exceeds 
Eomewhat the accustomed measure of this libéral reward, it 
will not be disturbed, if deliberately and understandingly 
assented to, without the judgment of the promising party 
being overborne by the distress in which be is placed; but 
where the amount agreed upon is more than double, or, as in 
this case, nearly treble, that measure of libéral reward, the 
upholding of the contract.would invite rapacity, and tend to 
prevent the rendering, upon just andproper terms, of salvage 
service under circumstances in which it is for the interests of 
commerce that it should be oiïered and not refused. 

If it were understood that double salvage, if insisted on and 
agreed to, must be paid, except in case of actual fraud, some 
masters to whom assistance is offered would refuse to agrée, 
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although they thereby would take risks that are improvident ; 
and many by whom assistance is offered would sueceed, by the 
persistency of their demands, in extorting from the fears or 
the necessities of the other party a reward to which they are 
not entitled. The Emulous, 1 Sumn. 209 ; The A. D. Patchin, 
1 Blatch. 424; The Wexford, 6 Ben. 119; The Homely, 8 
Ben. 495; The Jacob E. Ridgway, là. 179; The Jeremiah, S. 
D. N. Y. March 3, 1879, unreporfced; The Helen and George, 
Swabey, 368. The claimants having tendered and paid 
into court the full amount to which the libellant is entitled, 
together with the costs of libellant up to the time of such 
payment, the libellant is entitled to a decree for that sum, 
and the claimants will recover their costs subséquent to that 
time, to be paid eut of the aame. 
Decree accordingly. 



Gilbert Huebard & Co. ». Eoach and another. 

{Circuit Court, Jf. D. Illinois. , 1880.) 

ADMXRAiiTT — JxTBiSDicnoN— Stobage OB' Sails. — The storage of sails, 
■when stripped from the vessel, is not a service pertaining to her navi- 
gation, and a claim for Buch storage is not a subject of admiraltj 
jurisdiction, either by proceedings in rem or in personam. 

Claim for Storage. 

Mr. Kremer, for libellants.. 

Mr. Condon, for respondents. 

Dyeb, d. J. An important question in this case is whether 
or not libellants hâve a remedy by maritime action for stor- 
age of the vessel's sails. This appears to be a new question. 
No adjudicated case directly bearing upon it has been pre- 
sented. In Benedict's Admiralty, § 283, it is said; "The 
master and owner of a ship, and the ship herself, may be 
proceeded against in admiralty to enforce payment of wharf- 
age, whether the vessel lie along-side the wharf or at a dis- 
tance, and only use the wharf temporarily for boats or car- 
goes. Of the same nature is the charge for storing a sail or 
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other furniture in a warehouse on shore, and that kind of 
rent or storage is also the subject of a maritime action." 

In support of the last proposition the author cites Gordon 
V. The New Jersey, 1 Peters' Admiralty Eeports, 223; Ex 
parte Levns, 2 Gai. 483; Jonson v. The McDonough, Gilpin, 
101; and The Phœbe, Ware, 354. 

I bave examined ail of thèse cases, and find that, with the 
exception of the case of The Phœbe, none of them décide that 
a charge for storing the outfit of a veseel is the subject of a 
maritime action, nor do they touch that précise question. In 
the case of The Phœbe, which was a case of distribution 
among différent claimants of proceeds which were in the reg- 
istry of the court, there is indirect allusion to storage as a 
privileged debt, constituting a lien on the property, but the 
question is not discussed or distinctly decided. It bas been 
decided in numerous cases that wharfage is the subject of 
admiralty jurisdiction, and this may well be because it di- 
rectly pertains to the navigation of the ship. Mr. Benedict 
inclines to the opinion that the service of stevedores at the 
port of delivery of the cargo is maritime, but the contrary 
has been directly held by authority entitled to weight. At- 
tempt has been made to support the right to maintain an 
action in the admiralty for storage, under the twelfth rule, 
■which provides that "in ail suits by material-men for sup- 
plies or repairs or other necessaries for a foreign port, the_ 
libellant may proceed against the ship and freight in rem, or 
against the master or owner alone in personam. And the 
like proceeding in personam, but not in rem, shall apply to 
cases of domestic ships for supplies, repairs, or other necessa- 
ries." 

And it has been argued, in the case at bar, that the stor- 
age of the sails of a vessel ought to be classed as one of the 
necessaries mentioned in this rule ; but I understand "neces- 
saries" for a vessel, as the term is used in this rule, to mean 
those things which pertain to the navigation of the vessel, 
and which are directly incidental to and connected with her 
navigation ; that is, those things which directly aid in keeping 
her in motion, for the purpose of receiving, carrying and deliver- 
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ing eargoes ; and this, in gênerai, will be found to be tlie nature 
of claims which eonstitute a lien in the admiralty upon the 
res, or which are made the foundation for maritime actions 
in personam. Now, it is true that when eails and outfit are 
stripped from a vesel they should be stored for safe préserva- 
tion ; and, in the course of business, what are known as sail 
lofts, in which the sails and outfit may be stored, are estab- 
lished at ports along the lakes, and the business of such stor- 
age, for which compensation in the nature of rent is charged, 
has grown up ; but is this a service which pertains to the 
navigation of a vessel, and which necessarily attaches to her, 
in the course of her employment, as does a claim for supplies, 
repairs, furnishings, wharfage, mariners' wage3, and other like 
demands, which are indispensable to enable the vessel to 
perform her voyages ? It is wholly shore service, performed 
in store-houses on land, and, as was said in Cox v. Murray, 1 
Abb. Adm'y Eep. 3é2, "the maritime quality of a service 
arises only when the matters performed or entered upon 
pertain to the fltment of the vessel for navigation, aid and 
relief supplied in preparing for and conducting a voyage, or 
the freighting or employment of her as the instrument of a 
voyage." 

The main argument in support of the claim that storage is 
or should be the subject of a maritime action is that the 
sails and outfit cannot be safely stored on board the vessel; 
tbat this would be attended with the hazards of fire, robbery, 
and détérioration from various causes; and that to avoid 
thèse hazards it is neeessary that they be stored in other places. 

But that is an argument addressed rather to the question 
of degree of safety than to that of absolute necessity. The 
storage of sails and outfit does not seem to be so imme 
diately and necessarily connected with the navigation of the 
vessel as to make it a maritime service or claim ; and, in the 
absence of any other authority than has been mentioned, I 
shall hold that it is not a subject-matter of admiralty juris- 
diction, either by action in rem or in personam, and the ex- 
ceptions to the commissioner's report upon the item for storage 
charged in libellant 's account will, therefore, be sustained. 
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Smith v. Sixtt Thouband Feet op Tellow Fine Luif> 
BEB, etc. 

(District Court, 8. D. New York. April 12, 1880.) 

Cha-rteh Party — " Customary Dispatch " ru DiscHABama Cakso— De- 
MURRAGE — A charter-party provided that the vessel to be loaded with 
lumber should hâve "customary dispatch" in disoharging her cargo at 
New York, and flxed the demurrage for each day's détention by the default 
of thecharterers. Hdd, that such "dispatch" meant in accordance with 
or consistently with ail known and well-establlshed usages of the port ; 
that charterers were bound to flnd her a berth where the cargo could be 
discharged with "customary dispatch," and without interruption durlng 
customary houra, and was liable for the détention, at the agreed rate of 
demurrage, caused by failure so to do. 

In Admiralty. 

F. A. Wileox, for libellant. 

C. d N. Weller, for claimant. 

Choate, d. J. This is a libel for demurrage against part of 
the cargo of the schooner Florence & Lilien, whieh waa 
chartered for a voyage from Port Eoyal, South Carolina, to 
New York, to carry yellow pine lumber. By this charter- 
party it was agreed that the rate of demurrage is fixed at 
$35 per day for each day's détention "by the default" of the 
charterers, and that the vessel was to hâve "customary dispatch" 
for the discharging at New York. The charter-party also pro- 
vided that the cargo was "to be received and delivered along- 
side within reach of the vesseUs tackles." The vessel arrived 
in New York on the thirtieth of June, 1878, and the master 
reported to the charterer and was given a berth at pier at foot 
of Twenty-second street, North river, on July Ist. They com- 
menced discharging the deck load upon the pier, over the side 
of the vessel, on Tuesday, the second of July. They remained 
at this place till about noon of Saturday, the sixth of July, 
when the vessel was moved, by direction of the charterers, to 
the slip on the south side of the pier at the foot of Chambers 
Btreet, at which place about 80,000 feet were discharged into 
the water. On Wednesday afternoon, July lOth, she waa 
taken back to pier at foot of Twenty-second «treet, and given 
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a berth at the bulk-head on the north side of that pier, and 
there diseharged the remainder of her cargo, through her 
bow ports, on to the bulk-head. This bulk-head was in the 
exclusive oceupancy of the charterers. 

The pier at which the first discharge of cargo was made 
■was a public wharf, which the charterers obtained permission 
to use for this purpose, their own bulk-head being then bo 
obstructed that it was not available for the purpose of dis- 
charging the vessel. The discharge was completed on Wednes- 
day, the seventeenth of July, at about 2 o'clock in the after- 
noon. The entire cargo was 210,000 feet of resawed lumber. 

The libellant claims that the discharge was delayed, by the 
f ault of the charterers, seven days ; that she would hâve dis- 
eharged her cargo by the tenth of July, if not prevented by 
the charterers. 

It appeared by the évidence that the custom of the port is 
to allow the charterer in this trade three days to find a berth 
for the vessel. The claimants insist that a spécial agree- 
ment was made between them and the master in this case, 
whereby it was agreed that the vessel should go to the pier, 
to which she went before there was any berth ready for her 
to discharge àt, the purpose being to accommodate the mas- 
ter and allow him to discharge his crew, which he could not 
do if she lay in the stream, waiting there three days before 
getting her berth. Such an arrangement is testified to by one 
of the claimants. It is denied by the master. Upon the 
whole testimony I am not satisfied that any such spécial agree- 
ment was made. The claimant who testifies to it is evi- 
dently on many points greatly at fault in his recollection, and 
I think he is mistaken on this point, and that the master did 
not, by any spécial agreement, waive his right to commence 
the diseharge and deliver the cargo immediately on coming to 
the pier. 

A great deal of testimony bas been taken upon the ques- 
tion, what is the amount of lumber of the description of that 
of which this cargo consisted, ordinarily diseharged per day 
from vessels like the Florence & Lilien. The évidence is 
very conflicting as to the average amount thus diseharged per 
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day during the period of the discharge, but the testimony 
satisfies me that, with an ordinarily good place to dischaige 
at, the ship can, with an ordinarily diligent and skilful steve- 
dore, discharge 30,000 feet in a day. It may be that the 
average amount actually discharged daily is less than this, as 
claimant's proofs tend to show, but that average would be 
reduced by ail those accidents of unreadiness to receive on 
the part of consignee's négligence, or delay of stevedores, bad 
weather, and other causes which in particular cases may haye 
interposed to protract the discharge ; but if 30,000 feet is 
ordinarily a fair day's work, as, on the évidence I think it is, 
then there is nothing in this charter-party which excuses the 
charterer from receiving and taking it away as delivered from 
the ship's tackles, if the master is ready and able so to deliver 
it ; and upon the proofs I also find that the master was ready 
and able so to discharge and deliver his cargo at the rate of 
30,000 feet per day. An attempt was made on the part of the 
claimants to show that whatever delay there was was owing to 
the fault of the stevedore. There is considérable conflict in the 
testimony on this point, but I think that the master, if a 
crédible witness, is the person having the best opportunity to 
observe the causes of the delay, and the most likely to remem- 
ber the faots with accuracy. He was interested to hâve the 
discharge go forward without interruption, and I think that 
his positive testimony as to the hindrances to the discharge 
is not overborne or discredited. 

There was some hindrance while they were discharging the 
deck load on the pier, on account of the passing of people up 
and down the pier, but the testimony is that notwithstanding 
this that berth was an ordinarily good one for discharging 
the cargo. The principal cause of delay was the fact that the 
consignées did not, at their own bulk-head, keep a sufficient 
space clear of lumber to enable the vessel to put out her cargo 
continuously, and did not receive and take away the lumb?- 
as it was discharged. 

What the vessel was entitled to under the charter-party 
was "customary dispatch." That does not mean the accept- 
ance of the cargo in that period of time which is f ound to be 
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the average time taken to discharge ail like cargoes in this 
port, as the claimants seem to hâve assumed. It means "dis- 
patch" in accordance with, or consistently with, aU known and 
well-established usages or customs of the port. Thus the 
customs proved as established in this port, in this particular 
trade, of allowing the consignée three days to procure a berth, 
and of allowing him to rempve the vessel to a second place of 
discharge, as to a part of the cargo, are, by the expression 
"customary dispatch," adopted and made part of the con- 
tract. 

But the first of thèse customs does not excuse the con- 
signée from receiving the cargo immediately when a berth is 
procured, nor can it be said that the average period of ail dis- 
charges is a "customary" period. There are no éléments of 
"custom" about such an average period of time. A "custom" 
is a practice which is universal, or almost universal, in the 
trade in question. It may limit the length of a day's work, 
détermine what days are holidays, and similar matters, but 
the right of the vessel to discharge and to bave the consignée 
to receive the cargo continuously, subject to such customs, 
is a right established by the law merchant, and one not to be 
abridged by custom unless the custom is clearly made out ; 
and the average time which masters, stevedores and con- 
signées take to discharge vessels laden with a certain de- 
scription of cargo cannot be said to establish any custom 
as to time of discharge. So far from being the "customary" 
time, it may well be that no one vessel ever did discharge in 
that particular period of time. 

The expression, "customary dispateh," as affecting the time 
of discharge, seems to me only to limit the master's right to 
discharge continuously in this, that he cannot claim the 
right to discharge dùring hours of a day, or during days, which 
by the established usage of the trade in the port are not work- 
ing hours or days ; nor can he claim the right to discharge so 
rapidly during any day that the amount to be delivered on 
any one day is more than the consignée can, according to the 
customs of the port, vi^ith the use of ordinary facilities, be 
required to receive and take away. No usage or custom is 
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shown limiting the amount of lumber which a consignée is to 
receive and take away in a day. Nor is it shown that 30,000 
feet is anextraordinary and unusual amount to be discharged 
and received in a day. On the contrary, the testimony is to 
the effect that the discharge and deliyery of that amount in a 
day is a common thing. 

The consignées were bound to find a berth where the vessel 
could hâve "customary dispatch." This they did not do, either 
at Twenty-second street or at Chambers street. At the pier 
and bulk-head they allowed the discharge to be obstructed by 
the accumulation of lumber, and at Chambers street they gave 
the vessel a place where she eould not discharge continuously, 
but had to be unmoored from time to time to allow other ves- 
sels to pass. The necessary delay in moving the vessel between 
Twenty-second street and Chambers street was authorized by 
custom and the vessel must bear that loss. The removal both 
ways took less than half a day. There was no proof of any 
delay by reason of bad weather beyond three hours, if so mucu 
as that. 

As a resuit of ail the évidence I find that the vessel was 
able to disoharge her cargo in eight working days, including 
the loss of time by bad weather, and by her removal, and 
that the delay in discharge beyond eight days was caused by 
tha fault of the consignées. The discharge eommenced on 
the morning of the second day of July, and should hâve been 
finished on the eleventh day of July, excluding Sunday and 
the fourth of July. The libellant is, therefore, entitled to six 
days' demurrage, which is fixed by the charter at $35 per 
day. 

Decree for libellant for $210, with iaterest from July 17, 
1878, and costa. 
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SooTT and others v. The Iea Chaffbb. 

{Diêtriet Court, E. D. Michigan. April 26, 1880.) 

Contbaot op Aïfbeightment— Breach of — LtEN FOR. — The ownerof a 
cargo lias no lien iipon tlie vessel for the breach of a contraot of alïreight- 
ment until the cargo, or some portion, has been laden on board, or de- 
livered to the master. 

In Admiralty. 

This was a libcl in rem to recover damages for a breach of 
contract made by the master of the propeller Ira Chaffee to 
carry a certain boiler from Détroit to Oscoda. The boiler was 
never actuaily put on board the propeller, nor delivered to her 
master, as master, although he received it on behalf of the 
schooner Louisa, on wbich it was laden and carried to Oscoda. 
It seems that the Louisa was caught in the ice and detained, 
whereby the arrivai of the boiler was delayed. The libellant 
claimed damages for détention. 

James J. Atkinson, for libellant. 

Moore, Canfield d Warner, for respondent. 

Bbown, D. J. Upon the argument of this case 1 was sat- 
isfied, from the correspondence of the parties, that a légal 
contract of affreightment had been made, but that nothing 
had ever been done by the propeller toward its exécution. 
The boiler was never laden upon the propeller, nor delivered 
to any one having authority to receive it on her behalf. The 
question of jurisdiction was reserved. 

There is an abundance of dicta to the effeot that the ob- 
ligation of the cargo to the ship, and of the ship to the 
cargo, does not arise until the cargo or some portion of it 
has been laden on board, or at least legally delivered to the 
vessel, but no case directly in point has yet been decided by 
the court of last resOrt. 

Whatever be the rule with regard to contracta of affreight- 
ment, which are purely executory, it must now be considered 
as settled that if the ship enters upon the performance of its 
work, or any step has been taken towards such performance, 
the ship becomes pledged to the complète exécution of the 

v.2,no.3--26 
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-contraot, and may be proceeded against in rem for a non- 
performance. Such was the view taken by Judge Emmons 
in the case of The Williams, 1 Brown's Adm. 208; and 
although the court went much further in that case, and held 
that every maritime contract, f rom the moment of its inception, 
pledged the vessel to its complète performance, the case cannot 
be considered as a controUing authority for this proposition. 
In that case a tug was hired to go to the assistance of a vessel 
whioh had been reported aground on the shore of Lake Huron. 
On arriving at the spot it was found that the vessel had been 
gotten ofif, and the tug returned home without rendering her 
*ny actual assistance. It was held that a proceeding in rem 
would lie to recover the stipulated compensation. I bave no 
doubt whatever of the correctness of this ruling. I bave had 
occasion myself to apply the same doctrine in several cases 
wbich bave arisen in this district since I bave been upon the 
bencb. Judge Baxter also adopted it in the récent unreported 
case of the Melissa. 

Prior to the décisions of the suprême court in the case of 
The Freeman, 18 How. 182, and The Yankee Blade, (in Van- 
derwater v. Milla,) 19 How. 82, the question of jurisdiotion 
in the cases of executory agreements was unsettled, and 
even those cases cannot be said to bave definitely fixed the 
measure of liability. They seem rather to bave announced 
in gênerai terms a doctrine from wbich the suprême court 
bas not as yet shown any disposition to recède. 

The question does not seem to bave been settled in Eng- 
land, although in the case of The City of London, 1 Wm. Rob- 
inson, 88, Dr. Lushington was disposed to concède that "if 
a seaman is engaged on board a vessel, and the owners 
think fit to abandon the voyage for wbich the seaman bas 
been engaged, he would not be entitled to sue in admiralty 
for bis redress, but must seek bis remedy at common law, 
by an action on the case." This is the only intimation I 
bave found upon the subject in the English admiralty, prob- 
ably owing to the fact that it had no jurisdiotion over con- 
iraots' of aflfreigbtment nntil recently. The case of The 
Sckooner Tribune, 3 Sumner, 144, decided by Mr. Justice Story, 
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favors the view taken by the libellant hère. This was a con- 
traot under which the Tribune engaged to be ready within 
three days to load for the libellant, and proceed -without delay 
to Lubeo tç) ta-ke in a cargo, and proceed to Havana. After 
this mémorandum was made a number of cedar posts were 
put on board of her by the libellant, as a part of her cargo, but 
before the schooner sailed the ownera of the vessel ordered 
the cargo so laden to be put on shore, and attached it under 
process for an asserted debt due them on a former voyage, 
for which they insisted libellant was liable. The charterer 
proceeded against the vessel, and Mr. Justice Story held her 
liable — First, upon the ground that the agreement consti- 
tuted a charter and not a preliminary con tract; and, second, 
because a portion of the cargo was actually taken on board, 
and the voyage was voluntarily broken up by the owners of 
the vessel. Hère, again, however, there was a part perform- 
ance, ■which was evidently considered a material f act, although 
the opinion is not expressly put upon that ground. Indoed, 
the court intimâtes (page 149) that the question of jurisdio- 
tion depended rather upon the maritime oharacter of the oon- 
traot. 

The case of The Flash, Abbott's Âdm. 67, waa very similar. 
The master of a New York vessel contracted at the port of 
New York to transport a cargo across the East river to Brook- 
lyn. He took a part of the cargo on board, but afterwards 
refused to take on the residue or to deliver that already laden. 
It was held that an action in rem would lie, both for the refusai 
to receive on board and the refusai to deliver. While a por- 
tion of the cargo was actually laden on board, the court appar- 
ently sustained the jurisdiction (page 70) upon the authority 
of the master to contract for the employment of the vessel, 
and upon the gênerai doctrine of the maritime law that the 
vessel is bodily answerable for such contracta of the master 
made for her benefit. In the case of The Pacific, 1 Blatoh. 
569, the libellant had contracted for a passage to California; 
had prepared for the voyage at considérable expansé, went to 
New York at the time appointed for sailing, and found that 
the accommodp.tionB were not such as he had bargained for. 
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and that the vessel was overcrowded and dangerous to lifa. 
He declined to embark and demanded baok his passage money, 
whieh was refused. He then filed a libel in rem for a retum 
of the passage money and for his damages. Objection was 
made to a recovery upon the ground that at the time of the 
filing of tiie libel no cause of admiralty cognizance had arisen ; 
that to give jurisdiction over a maritime contract the ship 
must hâve entered upon the performance, and the breach must 
bave occurred in the coursfe of the performance. Mr. Justice 
Nelson held this objection untenable, and said that the obli- 
gation resulted directly from the contract and not from the 
performance, which is simply in fulfilment and disoharge of 
it. "The owner is bound as soon as he or the master settles 
the terms upon which the ship is to enter upon the service, 
and it is difficult to pei'ceive why the liability of the latter 
should be postponed till the inception of the performance." 
Tho reasoning of this case is, undoubtedly, in favor of the 
libellant. But it would seem that the décision might also 
be supported upon the ground that the libellant himself had 
partly performed his contract by the payment of his passage 
money, and his préparations for settlement in California. 1 
do not deem the case inconsistent with the other authorities. 
which hold that in cases of purely executory contraots the 
libellant cannot proceed against the vessel. 

Ail of thèse cases were prior to those of the Freeman and 
Yankee Blade. In the case of The Freeman, 18 How. 182, 
the question arose as to the liability of the ship for contracta 
made upon the faith of fraudulent bills of lading given by the 
«aptain for property purporting to hâve been shipped on 
board. In delivering the opinion Mr. Justice Curtis observed : 
"Tho law créâtes no lien on a vessel as security for the per- 
formance of a contract to transport cargo until some law- 
ful contract of affreightment is made, and a cargo is shipped 
under it." The case did not call for this opinion, and it must 
be considered as a dictum. At the same time it bas been 
repeated so often in the same court, and bas been bo often 
acted upon as the doctrine of that court by courts of inferior 
jurisdiction, that it is diffioult to say that it must not now be 
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considered as settled law. In the case of The Yankee Blade, 
19 How. 82, there was a eontract between the owners of cer- 
tain steamboats, of which the Yankee Blade was. one, to conf- 
vey freight and passengers between New York and California. 
Among other things it was agreed that the America should 
proceed to Panama, and the Yankee Blade should leave New 
York at such time as to connect with the America. The 
owner of the Yankee Blade refused to employ his vessel 
according to this agreement, and sent ber to the Pacific under 
a eontract with other persons. For this breach of eontract 
the libellant sued, assuming the vessel subject to a lien, 
which might be enforced in rem. The court held this eon- 
tract to be nothing more than an agreement for a spécial and 
limited partnership in the business of transporting freight 
and passengers, and that the mère fact that the transporta- 
tion was by sea was not sufficient to give a court of admiralty 
jurisdiction. In delivering the opinion Mr. Justice Grier 
said, in commenting upon the reciprocal obligations of the 
ship and cargo : "If the cargo be not placed on board it ia 
not bound to the vessel, and the vessel cannot be in default 
for the non-delivery, in good order, of goods never received 
on board. Consequently, if the master or owner refuses to 
perform his eontract, or for any other reason the ship does 
not receive cargo and départ on her voyage according to eon- 
tract, the charterer has no privilège or maritime liens on the 
ship for such breach of eontract by the owners, but must 
resort to his personal action for damages, as in other cases. 
The case did not neoessarily call for the expression of thia 
opinion, as the eontract was not, properly speaking, maritime. 
Since thèse cases were decided I hâve found none in which 
the courts hâve sustained a libel upon a purely executory eon- 
tract except that of Oakes v. Richardson, 2 Lowell, 173, which 
was in personam. In Rich v. Parrott, 1 Clifif. 55, Mr. Justice 
Clifford, in alluding to thèse cases, intimated the opinion that 
if the master or owner refuses te perform his eontract, or for 
any other reason the ship does not receive the cargo, the 
charterer has no privilège or lien on the ship for such a breach 
of eontract by the owners, but must resort to his personal 
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action for damages. The case, however, went off upon an- 
other point. In The Hermitage, 4 Blateh. 474, the charterer 
put a cargo on board and then took it ont and refused to fulfil 
the charter-party, alleging that it had been violated by the 
owner of the vessel. It was held that the lien attached as soon 
as the cargo was put on board, and that the owner could libel 
the cargo for the breach : but Mr. Justice Nelson put his opin- 
ion upon the express ground that the case did not fall within 
that class of cases where nothing bas been done under the 
charter — that is, where no goods hâve been placed on board — 
in which case he says there can be no lien upon the vessel 
or cargo under the charter-party. In The Pauline, 1 Biss. 
390, the vessel had been chartered to the libellant, but noth- 
ing was done under the charter when the owners refused to 
comply with its covenants. The libel was dismissed, the court 
drawing a distinction between that and the case of TJie Bark 
Winslow, 4 Biss. 13, where the master had contraeted to 
receive on board a quantity of wheat from a warehouse. 
Through the négligence of the vessel a portion of the wheat 
was lost in the process of delivery from an elevator, and it 
was held that the wheat was delivered to the vessel when it 
passed from the elevator to the pipe, and that she was liable 
for the wheat lost. The décision was put upon the express 
ground of such delivery. The case of The Bark Edwin {Buck- 
ley V. The Naumkeag Steam Cotton Co. 24 How. 386) con- 
tains nothing inconsistent with the dicta in the former 
cases. The loss was occasioned by the explosion of the boiler 
upon a lighter upon which the cargo was heing carried from 
the shore to the vessel. It was held that a delivery to the 
lighter was a delivery to the vessel, and that the vessel became 
liable from that moment. The court cited and distinguished 
the former cases, and held that there was no necessary phys- 
ical connection between the cargo and the ship as a founda- 
tion upon which to raise a liability. 

In the case of The General Sheridan, 2 Benedict, 294, 
Judge Blatchford refused to sustain an action in rem to 
recover damages occasioned to the charterer by the refusai 
of the vessel to proceed under her charter, basing his de- 
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cieion expressly upon the dicta in the cases of The Freeman 
and The Yankee Blade, "any duty that may be violated by the 
owner or master, before the cargo is put on board, is not a 
duty of the vessel, or one for the breach of which a lien on 
the veseel is created or can be enforced." In The Keokuk, 9 
Wall. 517, the dicta in the former cases are repeated, but 
otherwise the case is not of value hère, as there was no con- 
tract to carry the wheat in question, and no delivery of the 
barge into the custody of the steamer. In Oakes v. Richard- 
son, 2 Low. 173, the learned judge for the district of Massa- 
chusetts held that a court of admiralty had jurisdiction of a 
Personal action by the charterer against the owner of the ves- 
sel for damages, in not proceeding to the port of loading, and 
that such jurisdiction did not dépend upon the fact of the 
cargo or some part of it having been put on board the vessel, 
but intimated the opinion that until some service had been 
begun there would be no privilège against the vessel under 
such circumstances, So in Cox v. Murrey, Abbott's Adm. 340, 
it was said that the court was incompétent to sustain an 
action for a mère breach of contract when no services had 
been rendered nor any material fumished, nor any other acts 
done under it upon the vessel. See, also, Hannah v. The 
Schooner Carrington, 2 Law Monthly, 456. 

From this review of the cases it will be seen that, with the 
exception of the dictum in the case of the Williams, there is 
no authority for saying that a court of admiralty has juris- 
diction in rem for the breach of a purely executory contract. 
There is reason as well as authority for the proposition. If 
the owner of a cargo has a privilège upon the vessel for a 
breach of his contract, the vessel would be entitled equaUy to 
a lien on the cargo for a refusai of the owner to put it on 
board, and it might be seized upon the dock or anywhere else 
for the satisfaction of such lien. If the jurisdiction is sus- 
tained in this class of cases it ought also to include cases of 
contract to repair the vessel or supply her with stores, in 
which the material-man would be entitled to a lien, though 
nothing had been done under the contract. I find it impos- 
sible to say with Judge Emmons, in the case of The Williams, 
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that the dicta în The Freeman and The Yankee Blade are "now 
expressïy overruled." While the point has not been directly 
adjudicated in the court of last resort, I findno intimation in 
any of the later cases of a disposition on the part of that 
tribunal to recède from the doctrine there announced. 

The continental authorities are explicit to the effect that 
there is no privilège upon the ship until the goods are laden 
on board. Indeed, they seem to go further, and hold that 
even after they are shipped they may be withdrawn by the 
freighter at any time hefore the vessel breaks ground. By 
section 191 of the French commercial code, among the debts 
which are termed privileged are damages due to shippers for 
a failure to deliver merohandise which they hâve put on 
board, or for reimbursement of injuries suffered by the cargo 
through the fault of the captain or crew. By section 280 the 
ship, her tackle and apparel, the freight and the cargo, are 
respectively bound to the covenanta of the parties. Thèse 
Bections are substantially repeated in the codes of Belgium, 
§§ 191, 280; Italy, §§ 285, 288; and Spain, §§ 596, 797. 

In commenting upon thèse provisions Dufour observes, (1 
Maritime Law, 325 :) "With regard to cases which give birth to 
a privilège in f avor of the shippers it will be seen that by the 
Code they are limited to two, viz. : damages — First, forfaiture 
to deliver the merchandise shipped; second, for reimburse- 
ment of the damages suffered through the négligence of the 
captain or crew." Thèse are the same théories that obtain 
in the Consolato del Mare, as the foundation of the privilèges 
of merchants, and expérience has not indicated that it is 
necessary to extend them to other cases. I believe, then, that 
I ought to add, with Valin, that this disposition is limited. 
Thus, although article 280 déclares that the ship is bound to 
the performance of the charter-party, this obligation does 
not confer a lien in favor of the merchant, if the non-per- 
formance of which he complains does not fall within one of 
the cases provided by our article, (191.) Valin cites as ex- 
ample, in this regard, the damages obtained by a shipper who, 
upon the occasion of the seizure of the ship or otherwise, has 
been obliged to withdraw the marchandise which he has put 
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on board, or bas been hindered from completing bis ladiii^. 
It is évident that in this regard, adds Yalin, bis dobt is simpl« 
and ordinary, without any sort of privilège. 

Caumont, in bis Dictionary of Maritime Law, title, "Arma- 
teur," p. 234, § 54, says: "Article 280 of tbe Code of com- 
merce is limited to cases specially provided for by article 191, 
either to damages due tbe shipper for failure to deliver tbo 
mercbandise taken on board, or for injury done it by tbe négli- 
gence of tbe eaptain. Aside from tbese cases, and especially 
wben no mercbandise is laden on board, tbere is no room for 
a lien upon tbe vessel, altbougb tbe sbipper migbt obtain, by 
judgment, an allowance for damages for tbe non-performance 
«f tbe contract of affreigbtment." 

See, also, 2 Boulay Paty Droit, Com. et Mar. 299, cited in 
The Yankee Blade, 90 ; 1 Hoecbster et Sacre Droit Mar, 74. 
In 2 Malloy, c. 2, § 2, tbe law is stated as foUows : "And, 
therefore, so soon as mercbandise and otber commodities 
are put aboard tbe sbip, wbetber sbe be riding in port, baven, 
or any other part of tbe seas, he tbat is exercitor navis ia 
cbargeable therewitb. ■ ' 

I tbink tbe law is too well settled to be disturbed. Tbe 
libel must be digmissed. 



Btandaed Sugak Eefineby V. Thb Schooner Centennial. 

{District Court, D. Massachusetts. May 8, 1880.) 

Vessel — Unsbaworthiness of — Dbfbctivb Liubebs. — A vessel sent 
upon a voyage with lier limbers in such def ective condition as to pre- 
vent the water coming in at a leak, opened during tlie voyage, from 
passing to the piimps, until a large quantity of water had collected in 
the hold, is unseaworthy, and liable for the damage caused to the cargo 
by the présence of such water. 

8AMB — PaYMENT of LiOSS by UNDBRWRITBRS — NOT AN ADMIBSION THAT 

Loss WAS NOT Caused bt Vessel' s Unsbaworthiness.— Payment ot a 
loss by the underwriters in euch case is no admission by them th«* 
snch loss was not caused by the unseaworthiuesa of the vessel. 

Henry M. Rogert, for libellants. 

C„ T. and T. H. Uussell, for claimants. 
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Nblsoh, D. J. ThiB iB a libel in rem against ressel and 
freight for f ailure to deliver goods according to the tenus of a bill 
of lading. It appears by the bill of lading and indorsementa 
thereon that in May, 1879, the schooner Centennial, then 
lying in the port of Cardenas, in the island of Cuba, bound 
for Bostbn, received on board, in good order and well condi- 
tioned, 500 hogsheads of sugar, to be delivered in like good 
order and condition (the dangers of the seas only excepted) 
to the libellants, at Boston, they paying freight for the same. 
On her voyage to Boston she sprung a leak, and a considér- 
able portion of the sugar was destroyed by the action of sea 
water. The question in the case is whether the loss arose 
from dangers of the seas, within the exception in the bill of 
lading, or from the unseaworthiness of the vessel. 

The Centennial is a three-masted, two-decked, center-board 
schooner, of 654 tons register. Her length is 135 feet on her 
keel, her breadth of beam 35 feet, and her draft of water when 
loaded is 13J feet. She sailed from Cardenas May 27th. In 
her passage through the straits of Florida she encountered 
the cross seas usually met with in that région, which caused 
her to labor heavily, owing to her great length and breadth 
of beam as compared with her light draft, a peculiarity com- 
mon to center-board vessels of her class. Her after-pumps 
were regularly tried or sounded once in four hours, from the 
time she left Cardenas until she arrived off Cape Hatteras, 
Jnne 3d, without diselosing the présence of water, when ail at 
once it was discovered that she had seven and a half feet of 
water in her hold. As soon as this was known her course 
was immediately changea, and she proceeded to Philadelphia, 
her home port, where she was pumped out and her cargo dis- 
charged. She was then placed in a dry-dock and examined, 
and it was ascertained that she had suffered no strain in her 
timbers and planking, but that her seams were generally slack, 
and a space seven inches long was found in the seam next 
the garboard streak, at about the center of the huU, whero 
the oakum was entirely gone. She was then newly caulked 
througbout, her cargo reloaded, and she proceeded to Boston 
with what was left of her sugar. 
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1 have no doubt the schooner waa light when she left Car- 
•denas, and that the leak was caused by her heavy laboring in 
the straits of Florida. The quantity of water in the hold 
would indicate that the leak had existed for several days 
before it was discovered. It was proved, from what occurred 
afterwards, that had its existence been known in season the 
vessel could easily have been kept clear by pumping; for 
after the leak became Liown the crew were able, by pump- 
ing ail hands at both forward and after pumps for 11 hours, 
to lower the water in the hold two feet, and afterwards the 
■water was kept at that level by the use of the forward pumps 
alone until the vessel reached Philadelphia. So it appears 
that the damage to the sugar was caused not merely by the 
leak, but by the failure to discover it until the injury was 
done. 

It seems to me if this vessel sailed from Cardenas in a con- 
dition by which water could enter and accumulate in her hold 
by leaking to a depth of seven and a half feet, without show- 
ing itself in the pump well, she was not fit to undertake the 
voyage ; and it is certain she did leave Cardenas in that con- 
dition, unless the theory put forward by the claimants to 
account for what took place can be established. They have 
attempted to aecount for it upon the theory that the drainage 
of the sugar leaking through the hogsheads and the ceiling of 
the vessel and settling about the bottom of the timbers 
stopped up the limber-holes, and thus prevented the water 
from passing to the pumps. 

Very little évidence was offered to sustain this theory. It 
does not seem to me probable, in the short space of time 
which elapsed between the loading of the vessel and the 
springing of the leak, the drainage could have aecumulated 
in such quantities, or could have become suf&ciently solid, to 
produce the resuit claimed. That the limber-holes were 
stopped there can be no doubt, but that it was by the molas- 
ses draining from the sugar casks seems to me impossible. 
But it does appear that the Centennial's voyage to Car- 
denas was from an English port, with a cargo of coal, and 
that the limber-holes were not examined or cleared out at 
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Cardenas, after the discharge of the coal, and before the load- 
ing of the sugar. It is much more probable that the lim- 
bers were stopped by coal than by sugar or molasses. At ail 
events, I do not think they are shown to hâve been stopped by 
the latter. 

I must, therefore, hold that the schooner was not fit for 
the voyage, and was unseaworthy, on account of the defect- 
ive condition of her limbers, and that this caused or contrib- 
uted to the damage to the sugar. 

It appears that the loss on this sugar has been paid by the 
underwriters, and this suit is prosecuted for their benefit; 
and it is argued on the part of the claimants that the pay- 
ment is an admission that the loss was not caused by the 
unseaworthiness of the vessel. But ail the authorities are 
opposed to this claim, and it cannot be sustained. Monti- 
cello V. MoUison, 17 How. 152; Insurance Co.v. The C. D.Jr. 
1 Wood, 72; The Amazon Ins. Co. y. The Steamboat Iron 
Mountain, 4 Cent. L. J. 103. 

The entry is to be : Interlocutory decree for libellants. 



WiLLis and others v. The Stbamship Citt op Adstin, etc. 

(District Court, S. D. New York. April 16, 1880.) 

BnjL OP Laddig — Delivery on Wharf— LiABiLiTr of Vessel.— A. bill 
of lading provided that the goods should be at the risk of owner, con- 
signée or shipper as soon as delivered from the tackles of the steamer 
at her port of destination. The évidence showing a discharge of the 
goods upon tlie wharf at such port, and that they were afterwards takea 
away by the drayman of the party to whom tliey were directed, tliough 
not the one for whom they were intended, hdd, that the liability of 
the vessel had ceased. 

Creevy, Bush é Clark, for libellants. 

Butler, Stillman é Hubbard, for claimants. 

Choate, D. J. This is a libel in rem to recover damages for 
the failure of the steamship to deliver a case of merchandise 
conformably to the bill of lading issued for the same. The 
answer is that the case was delivered aceording to the terma 
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of the bill of lading. The bill of lading contained the follow- 
ing clause : "It is expressly understood that the articles named 
in this bill of lading shall be at the risk of the owner, shipper 
or consignée thereof, as soon as delivered from the tackles of 
the steamer at her port of destination ; and if not taken away 
tbe same day by him they may, at the option of the steamer'a 
agents, be sent to store, permitted to lay where landed, or 
return to the port of shipment at the expense and risk of the 
aforesaid owner, shipper or consignée." The steamer carried 
upon the same voyage over 1,000 cases and packages for a 
firm called L. & H. Blum, and some 700 for the libellants. 
Both the libellants and L. & H. Blum were merchants. doing 
business at Galveston, Texas, and the voyage was from New 
York to Galveston. 

It is claimed on the part of the steamer that, under the bill 
of lading, the ship is not liable for the loss of the goods if it 
happened after they were landed on the wharf at Galveston ; 
that the consignées, thèse libellants, had notice of the time and 
place at which the ship was to discharge her cargo, and actu- 
ally attended at the wharf by their agents during the discharge 
before this partieular case was put out on the wharf; that 
they, therefore, had due notice of the landing. In the case of 
The Santee, 2 Ben. 595, 7 Bl. 186, a construction was given 
to a bill of lading similar to this, except that in that case the 
bill of lading also provided that the goods should be received 
by the consignée "package by package, as so delivered," i. e.^ 
"from the tackles of the steamer." It was held that under 
such a bill of lading the ship's liabliity ceased when the goods 
were put on the wharf from the the tackles of the ship, and 
that the fact that the mate afterwards attempted a séparation 
of the goods of the several consignées, and took receipts for 
them, did not affect the question. 

.1 do not think there is any material distinction between 
the two cases. The words held, in the case of the Santee 
most distinctly to show the purpose of the parties to limit 
the liability of the ship to the time when the goods were 
placed on the wharf from the tackles of the ship, was that 
clause which provides that if the goods, after being so deliv- 
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^rfld from ihe tackles, should not be taken away the same 
iay, they might, at the option of the agents of the vessel, be 
"sent to store" or "permitted to lay where landed," at the 
expense and risk of the consignée. As to that, Judge Blateh- 
ford says, (2 Ben. 525 :) "This provision is not ambiguous, 
and plainly shows that the parties intended that a landing 
of the cotton on the wharf, at the place of destination, should 
be regarded as a delivery of it from the tackles of the vessel." 
This remark applies with fuU force to the présent case. 

It is, however, insisted that there is no proof that the case 
in question was landed on the wharf before it was takon 
away.- There is évidence showing that the oartmen employed 
by L. & H. Blum, and cartmen employed by the libellants, 
went to the wharf and took and carried away cases and pack- 
ages of goods, and that Blum received one package more than 
his bills of lading called for, and the libellants one less than 
theirs called for. There is also évidence tending to show 
that this particular package was misdirected, having upon it 
the name of "L. & H. Blum," instead of "P. J. Willis & Ce," 
as stated in the bill of lading. It is shown that some time 
after the discharge of the cargo the goods contained in thia 
case were found in Blum's store, where, after they were so dis- 
covered, they were destroyed by fire. It also was shown that 
the delivery clerk of the steamer at Galveston was présent 
during the discharge of the cargo, and the carting away of 
the goods, and that he took note of the number of packages 
taken away by the cartmen of each consignée, as they wera 
"taken away. This witness testifies that "the freight was dis- 
charged from the vessel by stevedores; that the draymen 
selected the freight as it lay on the wharf." 

This, it seems to me, is sufficient proof that the case ia. 
question had been already delivered upon the wharf beforp 
it was taken, as, upon the proofs, it appears that it was 
taken by Blum's drayman, The subséquent acts of the de- 
livery clerk, which in his testimony he described as a deliv- 
ery of the goods to the drayman — that is, the checking off of 
the number of the cart, name of drayman, etc. — are in no way 
^iiïerent in character or effect from what was done by the 
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mate in ihe case of the Santee. It is observed, in that case, 
ihat an actual deliTery from the tackles of the ship upon the 
cart of the wrong person would make the ship liable. 2. 
Ben. 525 ; 7 Bl. 188. The évidence does not show any such 
direct delivery to Blum as that. On the oontrary, the proof 
is that the goods were landed on the wharf, and afterwards 
laken away by Blum's draymen. I thiak, therefore, the case 
is govemed by the case of . the Santee, and that the ship is 
not responsible, because the goods in question were delivered, 
within the meaning of the bill of lading, and the consignée» 
bad full notice to attend, and did, in fact, attend, upon thfr 
discharge of the vessel to receive their gooda. Libel dicK 
missed, with costg. 
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IDiatriet Court, D. Matsaehtaett». May, 1880.) 

Ohastbr-Partt— Gdarantt of Vesskl'b Capacitt.— A charter-party 
guaranteed the vessel to be able to stow and carry, on the draft of water 
allowed by the surveyorsof theboardof underwriters, at least 1,000 tons 
dead weight. A survey indicated that the capaclty to so stow and carry 
on such draft was but 925 tons. Hdd, that the charterers were not 
bound to accept and load such vessel. 

C. T. é T. H. Russell, for libellant. 

Â. é J. R. Churchill, for respondents. 

Nelson, D. J. This is a libel to recover damages for refus- 
ing to load a vessel. The libellant is the owner of the Italian 
bark, Caterina S., and by a charter-party executed between 
the parties, December 3, 1878, in which she is described 
as of "619 tons, or thereabouts, register measurement," let 
the bark to the respondents for a voyage from Boston to a 
port in the United Kingdom, or on the continent between 
Havre and Hamburg, both inclusive, for which the respond- 
ents agreed to pay a lump sum of i£l,050 British sterling. 
The charter-party recited that the bark was then "in a Med- 
iterranean port, ready to proceed to Trapani, and there to 
take a cargo of sait for Boston direct, after discharging which 
she is to load under this charter," and it contained this clause : 
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"The said party of the second part (tlie respondents) doth 
engage to provide and furnish to said vesael a full and com- 
plète cargo of wheat and (or Indian corn and) opother law- 
ful .merchandise, say as much as she can reasonably stow 
and carry, (whiçh is guaranteed hy vessel not to be less than 
1,000 tons dead weight,) on the draft of water aliowed by 
the Burveyors appointed by the marine underwriters, under 
■whose inspection the vessel is to- load." On the arrivai of 
the bark in Boston, in May, 1879, freights had fallen, and 
it having been ascertained by a survey that she could stow 
and carry, on the draft allowed by the underwriters' inspec- 
tion, only 925 tons dead weight of Indian corn, (corn being 
the cargo for which the charter was obtained,) the respond- 
ents refused to load her. The question in the case is whether, 
upon the breach of the libellant's guaranty that the vessel 
should stow and carry not less than 1,000 tons dead weight 
of Indian corn, under the circumstances stated, the respond- 
ents were justified in throwing up the contract. 

It seems to me too clear to admit of any doubt that they 
were. The guaranty is not a mère descriptive statement as 
to the capacity of the vessel, or a stipulation that something 
should be done or happen in the future, but it is an absolute 
warranty as to an existing state of things, expressed in clear 
and definite terms. It was intended as a substantive part of 
the contract, and is to be regarded as a condition upon fail- 
ure of which the respondents might repudiate the contract 
altogether, no part of it having been executed in their favor. 
No case has been cited where a stipulation of this nature haa 
been held to be independent, and not a condition précèdent. 
Kiis contract, like ail mercantile contracts, is to be construed 
according to its plain meaning to men of sensé and under- 
standing; and I think thoae parties never could hâve in- 
tended by this charter-party to require the respondents to 
load a vessel of less capacity than is called for by the libel- 
lant's guaranty. Lowker v. Bangs, 2 Wall. 728 ; Fearing v. 
Cheeseman, 3 Cliflf. 91; Graves v. Legg, 9 Exch. 709; Behnv. 
Burgess, 8 Law Times, 207; Me Andrew v. Chapple, L. E. 1 
C. P. 643. The entry is to be : Libel dismissed, with costs. 
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Campbell v. Ceampton. 
{Circuit Court, N. D. New York. May 17, 1880.) 

CoNTBACT — Capacitt to Contract — Law to Govbrk. — Where a conr 
tract is made in one state, to be perf ormed in another, the capacitj of 
the parties to make the contract is, as a gênerai rule, to be determined 
by the law of the plaee where it is entered into. 

Samb— Agreement to Marrt — Nephbw and Adnt. — Where a contract 
for marriage between nephew and aunt was entered into in Alabama, 
where such marriages were declared incestuous, upon the trial of 
an action for a breach of such contract in New York the court charged 
that, if the parties could lawfuUy marry in New York, and by the terms 
of their promises they were to be fulflUed by a marriage in New York, 
the agreement was valid, and damages for the breach of such contract 
recoverable. Hdd, erroneous. 

Marriage — ^Validity of — Generally, a marriage valid at the place of 
solemnization is valid every where. 

Bame — Place dp Performance. — It is not the mère place of solemniza- 
tion of a marriage ceremony, but the place where the parties are to be 
domiciled, that is to be deemed the place of performance of the mar- 
riage contract. 

Bame — Nephkw and Aunt — Contract to Marry. — While, under the 
laws of the state of New York, a marriage between nephew and aunt 
may not be voidable for consanguinity, it by no means foUows that an 
agreement to marry between parties so related will be tolerated, or dam- 
ages be permitted to be recovered for breach thereof. 

Ransom é Joyce, for complainant. 

Wm. Douglas and A. K. Potter, for défendant. 

Wallace, D. J. The plaintiff having recovered a verdict 
for $10,000 for breach of contract of marriage, the défendant 
now moves for a new trial, alleging error in the rulings upou 
the trial. 

The plaintiff is a half-sister of the defendant's mother. She 
was temporarily residing at Mobile, Alabama, which was the 
domicile of the défendant, when the marriage engagement 
took place. Subsequently the plaintiff returned to the state 
of New York. The évidence authorized the jury to fincj that 
at the time of the engagement to marry the parties did not 
contemplate an early marriage ; that it was not until after the 
plaintiff had removed to the state of New York that any defi- 
nite plan as to the time or place of the marriage was enter- 

v.2,no.4— 27 
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tained, and that then it was contemplated that the parties 
should be married at some convenient future time in the state 
of New York. No question was raised upon the trial of an 
intent to marry in New York for the purpoee of evading the 
laws of Alabanaa. 

By the statutes of Alabama marriage between the son and 
the sister of his mother is declared to be incestuous and 
void, and such persons who marry or who cohabit together 
are declared guilty of crime and punishable by imprisonment. 
By the statutes of New York marriages between parents and 
children, including grandparents and grandchildren of every 
degree, ascending and descending, and between brothers 
and sisters of the half as well as of the whole blood are 
declared to be incestuous and absolutely void. 

The jury were instructed that while the parties could not 
lawfully contraot marriage in the state of Alabama, and the 
promises for such a marriage would be void, they could law- 
fully marry in the state of New York ; and if, by the tenus of 
their promises of marriage, the promises were to be fulfiUed 
by a marriage in New York, the agreement was valid, and 
plaintiff, upon proving a breach, could recover damages. If 
this instruction was erroneous the motion for a new trial 
must prevail. 

This ruling involves several novel questions of law, which 
could not be satisfactorily considered upon the trial. Some 
of thèse questions arise under that difScult and perplexing 
branch of jurisprudence which relates to the conflict of laws 
of différent states, as to which it was well remarked by Porter, 
J., in Saul V. His Creditors, 17 Mart. (La.) 570 : "Our former 
expérience has taught us that questions of this kind are the 
most embarrassing and difficult of décision that can oceupy 
the attention of those who préside in courts of justice." 

The first question which the instructions présent is whether 
the agreement of the parties is controlled by the law of Ala- 
bama or by that of New York. As the statute of Alabama dé- 
clares a marriage between persons related, as are the parties, 
void and criminal, if the law of Alabama controls, no agree- 
ment having such a marriage as its considération can be 
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enforced. The ruling upon the trial proceecled upon the 
theory that the agreement was goyemed by the law of New 
York, because the promises were to be fulfiUed in Ne-;? YoiL 

It would seera that the question whether the validity of a 
contract, made in one place and to be performed in another, 
is to be determined by the law of the place where the contract 
is made, or by the law of the place of performance, could 
not, at this day, be a doubtful or open one. There is, cer- 
tainly, very high authority to sustain the ruling on the trial. 
In Story's Conflict of Laws, § 242, the rule is stated thus: 
"Generally speaking, the validity of the contract is to be 
decided by the law of the place where it is made, unless it is 
to be performed in another country ; for, as we shall presently 
see, in the latter case the law of the place of performance is 
to govern." Again the learned author says: "The rulfes 
already considered suppose that the performance of the con- 
tract is to be in the place where it is made, either expressly 
or by tacit implication. But when the contract is either 
expressly or tacitly to be performed in any other place, then 
the gênerai rule is in conformity with the presumed intention 
of the parties that the contract, as to its validity, nature, 
obligation and interprétation, is to be governed by the law of 
the place of performance." Conflict of Laws, § 280. 

In Andrews v. Pond, 13 Peters, 65, the doctrine is briefly 
stated thus: "The gênerai prineiple in relation to contracts, 
made in one place to be executed at another, is well settled. 
They are governed by the laws of the place of performance." 

On the other hand, the rule is laid down in a very récent 
case as follows: "Matters bearing upon the exécution, the 
interprétation, and the validity of a contract are determined 
by the law of the place where the contract is made. Mat- 
ters connected with the performance are regulated by the law 
prevailing at the place of performance. Matters respecting 
the remedy, such as the bringing of suits, admissibility of 
évidence, statutes of limitations, dépend upon the law of the 
place where suit is brought." Scudder v. Union National 
Bank, 1 Otto, 406. The question in that case was whether 
a paroi promise made in Illinois to accept a bill payable in 
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Missouri was a contract governed by the laws of Illinois or 
Missouri, and it was held to be an Illinois contract, and gov- 
erned by the law of that state. The court say: "The con- 
tract to pay the biU was a différent contract from that of 
aeceptance." 

The paroi promise, being valid by the law of Illinois, was 
valid everywhere. This was ail it was necessary to décide ; and 
while the statement of the gênerai principles of the law rela- 
tive to contracts made in one state to be perf ormed in another 
is entitled to great respect, from the high authority of the 
court from which it was enunciated, it is not controlling upon 
the présent question, and will be found quite inadéquate in 
its application to a great variety of cases which présent ques- 
tions of the conflict of laws. So far as the validity of a con- 
tract dépends upon the formalities requisite to its binding 
force, the gênerai rule expressed by the text writers is that 
the test dépends upon the law of the place where the contract 
is made. Westlake, art. 175. An illustration is the case of 
an unstamped contract, made in a country where a stamp is 
required. Even in this case the authorities conflict, and 
Judge Story says it might be différent if the contract were 
payable in another country, where no stamp is required. See 
Story Confl. of Laws, § 260, and notes. Wharton, (Conflict of 
Laws, §^401,) states the gênerai rule thus: "Obligations, in 
respect to their modes of solemnization, are subject to the 
locus régit actum." The validity of a contract may dépend 
upon the capacity of the parties, or the forms of authentica- 
tion, or the nature of the considération ; and it certainly cannot 
be accepted as an universal criterion that the validity or 
invalidity of a contract is to be determined by the law of the 
place where the contract is made. 

As respects the capacity of parties the law of domicile may 
dominate the law of the place of the contract when rights of 
person as distinct from rights of property are concerned, 
(see 2 Parsons on. Cont. 572, 574, and notes, 5th Ed. ;) and, 
as respects the considération matter, a contract may be invalid 
by the law of the place of the making, because prohibited by 
the local law, and jet be valid when to be performed in 
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another place or -where brought in question elsewlieie. In 
disposing of the many vexed questions that arise under the 
qualifications of the gênerai rules the courts are frequently 
obliged to fall back upon the principle that only such claims 
will be regarded as having a légal foundation as are main- 
tainable in the place where the suit is brought. Wharton, 
§ 401. [0] 

In the présent case the question arises whether the validity 
of the contract, as respects the capacity of the parties to it, 
dépends upon the law of Alabama, where the contract waa 
made, or of New York, where it was to be performed. Al- 
though the laws of Alabama do not, in terms, incapacitate 
persons related, as are thèse parties, from agreeing to marry 
each other, the statute does incapacitate them from contract- 
ing the marriage relation. Neither party could acquire any 
rights or be subjected to any liabilities by the agreement, 
because of the statutory disability. To ail intents and pur- 
poses the agreement was void, because of the disability of the 
parties by the laws of Alabama, unless it is saved because it 
was to be performed in New York. 

As to the capacity of parties to enter into a contract, it 
must be accepted as the gênerai rule that the law of the place 
where the contract is made must be the test. Story Conflict 
of Laws, § 103. The right of every state to prescribe the 
conditions which détermine the personal status of its own 
citizens is unquestioned. 1 Burge Col. & For. Laws, 196. 
But the most contradietory opinions prevail as to the extra- 
territorial opération of thèse conditions. By some of the 
authorities it is held that when a statute of domicile confers, 
abridges or destroys capacity, whether this capacity be gen- 
erally for the possession of rights or specially for the exercise 
of business, then such status attaches to the subject wherever 
he may stray, and is to be regarded as conclusive by ail for- 
eign courts. Wharton, § 91 ; 2 Parsons Cont. (5th Ed.) § 572 ; 
Story, § 65. But the resuit of the English and American 
authorities is to the contrary, and the incapacity of the domi- 
cile of the party is not permitted to shield him from obliga- 
tions which he could otherwise lawfully assume at the place 
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where they are incurrçd. Story Conflict of Laws, §§ 101-102; 
Wharton, § 115. 

That this contrariety of opinion still exista is shown by a 
very récent case in England, (Sattomeyer v. De Barros,) de- 
cided by the Ligh court of justice, in which Sir James Haunen 
takes occasion to eriticise the views expressed by the lord 
justices, in the court of appeals, in the same case. Upon an 
appeal from the décision of Sir E. Pillimore, Sir James 
Haunen says: "The lord justices appear to hâve laid down 
as a principle of law a proposition which was much wider in 
its terms than was necessary for the détermination of the 
case before them. It is there expressed : 'It is a well-recog- 
nized principle of law that the question of personal inca- 
pacity to enter into any contract is to be decided by the law 
of domicile.* And, again: 'As in other contraots, so in that 
of marriage, personal capacity must dépend on the law of 
domicile." It is, of course, compétent for the court of ap- 
peals to lay down a principle which, if it forma the basis of 
the judgment of that court, must, unless it be disclaimed by 
the house of lorda, be binding on ail future cases. But I 
trust I may be permitted, without disrespect, to say that the 
principle thus laid down bas not hitherto been 'well recog- 
nized.' On the contrary, it appears to me to be a novel 
principle, for which, up to the présent time, there bas been no 
English authority. What authority there is seems to be dis- 
tinctly the other way. 

"Thia is the case of Meade v. Roherîs, 3 Exch. 183. The 
contract on which défendant was sued was made in Scotland. 
The defence was that the défendant was an infant; but Lord 
Eldon held the defence bad, saying : ' If the law of Scotland 
is that such a contract as the présent could not be enforced 
against an infant, it should bave been given in évidence. 
The law of the country where the contract arose must gov- 
ern the contract.' Sir E. Simpson, in the case of Schrim- 
shire v. Schrimshire, 2 Cons. 395, when dealing with the sub- 
ject, says: 'Thèse authorities show that ail contracta are to 
be considered according to the laws of the country where they 
are made; and the practice of civilized countries has been 
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conformable to thîs doctrine, and, by the common consent of 
the nations, lias been so received.' This is the view of the sub- 
ject which is expressed by Burge, vol. 1, § 4132, and by 
Story Confl. Laws, § 103 ; and Sir C. Cresswell, in Simonen 
V. Mallac, 2 Sw. & Tr. 67, says : ' In contracta the personal 
competency of individuals to contract bas been held to dé- 
pend on the law of the place where'the contract was made.' 
If the English reports do net fumish more authority on the 
point, it may, as Mr. Westlake has said, in his work on pri- 
vate international law, he referred to its not having been 
questioned. In the American reports the authorities are 
numerous, and uniformly support Sir C. CressweU's state- 
ment of the law which I bave quoted. I cannot but think, 
therefore, that the leamed lord justices would not désire to 
base their judgment on so wide a proposition as that which 
they hâve laid down with référence to the personal capacity 
to enter into ail contracts." 20 Albany Law Jour. No. 23, 
450. 

Upon principle no reason can be alleged why a contract 
Toid for want of capacity of the party at the place where it is 
made should be held good because it provides that it shall be 
performed elsewhere, and nothing can be found in any adju- 
dication or .text-book to support such a conclusion. It is a 
Bolecism to speak of that transaction as a contract which 
cannot be a contract because of the inability of the persons 
to make it such. 

When the authorities which déclare that the obligation, 
interprétation, nature and validity of a contract made in one 
place, which is to be performed in another, are to be deter- 
mined by the law of the place of performance, are examined, 
it will be found that the term "validity" refers to the condi- 
tions of the contract, and the extent and nature of its obliga- 
tion, as to which the agreement will be upheld or defeated, 
according to the sanction or the prohibitions of the law of the 
place where the parties bave located the transaction. 

But if it should be conceded that the law of the place of 
performance of the contract is the law which détermines its 
validity, in ail respects, the question then arises whether the 
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place of performance of an agreement to marry is the place 
where the marriage is to be solemnized, or whether it is not 
that place where the parties are to réside, and discharge their 
marital relations. The instructions on the trial assumed that 
the place of solemnization was the place of performance. 

The word "marriage" is used in two différent sensés : the 
one denoting the act of entering into the marriage relation ; 
the other the relation itself. In the latter sensé it is defined 
as the civil status of one man and one woman, united in law 
for life, under the obligation to discharge to each other and 
to the eommunity those duties which the community, by its 
laws, imposes. 1 Bishop on Marriage and Divorce, § 3. 

The gênerai rule is, undoubtedly, that a marriage, good by 
the law of the place of solemnization, is good everywhere. 

It is unnecessary to refer to the exceptions, such as polyga- 
mous or incestuous marriages. The rule rests upon consid- 
érations of policy. "Infinité mischief must necessarily arise 
to the subjects of ail nations with respect to legitimacy, suc- 
cessions, and other rights, if the respective laws of différent 
countries were only to be observed as to marriages contracted 
by the subjects of those countries abroad, and therefore ail 
nations hâve consented, or are presumed to consent, for the 
common benefit and advantage, that such marriages shall be 
good or not, according to the laws of the country where they 
are celebrated. By observing this rule few, if any, inconve- 
niences can arise. By disregarding it infinité mischiefs may 
ensue." Scrimshire v. Scrimshire, 2 Hagg. Cens. 417, 418. 

The question hère is not whether the place of solemnization 
of a marriage controls the status of the parties, but whether 
the place of solemnization is the place of performance of an 
agreement to marry. The promise is to enter into a relation 
to which the state, where the parties are to be domiciled, can 
attach its own conditions, both as to the création and dura- 
tion of the relation. If the parties hère contemplated making 
Alabama their domicile, their promise to marry could not be 
eubstantially fulfilled without abandoning their intention; 
because, in Alabama, they would bave been not only social 
outlaws but criminals. 
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It cannot be said that the domicile whicli the parties to 
an agreement of marriage contemplate is not one of the 
material éléments of the transaction in view. On the con- 
trary, it is of the very essence of the contract ; and when it is 
found that the parties cannot enter into the marriage rela- 
tion without expatriating themselves, it woald seem that either 
party would be justified in receding from the arrangement. It 
is, therefore, the most reasonable conclusion that the place 
where the parties are to be domiciled is the place of perform- 
ance of the marriage contract ; both because the substantial 
conséquences of the act to be performed are fixed by the law 
of the domicile, and because the presumed intention of the 
parties to the agreement cannot otherwise be effectuated. 

It will thus be seen that whether the validity of the agree- 
ment dépends npon the law of the place where the contract 
was made, or that of the place where it was to be performed, 
the ruling at the trial cannot be upheld. 

If thèse conclusions are correct it is unnecessary to décide 
whether or not an agreement to marry between persons related 
as are the parties is one which will be enforeed by the law of 
this state. But as this point has been fully argued by coun- 
sel, and will, quite probably, require décision upon another 
trial, in Tiew of some of the évidence offered on the former 
trial, it is proper that it be considered now. 

It is insisted for the défendant that if the agreement be- 
tween the parties is a New York contract, yet it cannot be 
enforeed — First, because a marriage between the parties would 
hâve been a voidable marriage, which either party could pro- 
cure to be annuUed at any time during the lives of both ; and, 
second, if the marriage would not hâve been a voidable one, 
an agreement to marry between persons related as are the 
parties is contrary to public policy, because offensive to 
decency and the purity of domestic life, and, therefore, will 
not be enforeed. 

The case is to be considered as though the parties were 
nephew and aunt ; as relatives of the half-blood are, equally 
with those of the whole blood, included in those degrees of 
consanguinity within which marriages are deemed incestuous.. 
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Horner v. Horner, 1 Hagg. Cons. 353 ; Queen y. Brîghton, 1 
£11. Bl. & Son, 447; Regina v. Brighton, 1 Best & Smith, 447; 
People V. Jeuners, 5 Mich. 318; 1 Bishop's Mar. & Divorce, 
§ 317. Marriages between persons in the direct lineal line 
of consanguinity, and between brothers and sisters in the col- 
latéral line, are incestuous and void as against the law of 
nature. Sutten v. Warren, 10 Met. 451; Hiram v. Pierce, 45 
Maine, 367; Wightman v. Wightman, 4 John. Ch. 343. In 
the last-cited case Chancelier Kent expreased the opinion 
that, in the absence of législation, it could not be main- 
tained that marriages between persons of a remote degree of 
consanguinity can be declared void. 

A marriage between nephew and aunt was prohibited by 
the canon law of England, and the prohibition was incorpo- 
rated into various statutes of Henry VIII. , and the distinction 
between void and voidable marriages has become crystallized 
into the later law of England. Such marriages, while not 
void, were voidable by the sentence of the ecclesiastical courts 
pronounced during the life-time of both parties. 

Whether this distinction has ever obtained in our own coun- 
try is an open question, but that it has never obtained in this 
Btate is authoritatively settled. 

The commentators recognize it as a part of the body of law 
brought to the colonies by our ancestors and adopted by us; 
but in Burtis v, Burtis, 1 Hopk. 557, the question was exam- 
ined by the chancellor, in the light of the provincial history 
of New York, and he concluded that the law of England con- 
ceming divorces and matrimonial causes was never adopted 
in the colony of New York, in fact or practice, and was never 
the law of the colony; and that the statutes of the state were 
clearly original régulations, intended to authorize divorces in 
cases in which no divorce could before be obtained, and he 
says "to consider them as an adoption of the English law of 
divorces would be a violent perversion of the language and 
intention of the législature." This case is foUowed by Palmer 
V. Palmer, 1 Paige, 276, to the effect that the court of chan- 
cery had no power to decree a dissolution of the marriage 
«ontract except in the spécial cases provided for by statute, 
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and has never been questioned by the courts of tliis state. 
See, also, Perry v. Perry, 2 Paige, 501. 

It must be held, therefore, that the consanguinity of the 
parties would not render their marriage a voidable marriage 
in this state. But it by no means foUows that an agreement 
to marry between persons thus related will be tolerated. It 
is one thing to adjudge that after marriage the consanguinity 
of the parties cannot be invoked to annul the marriage, and 
quite another to décide whether an agreement for marriage 
between persons so nearly related should be sanctioned. In 
the one case the bastardizing of the issue, and the unsettling 
of successions, would furnish décisive reasons why the mar- 
riage should not be annuUed. When the parties hâve not con- 
summated their agreement thèse reasons cannot apply. 

Notwithstanding the extensive research of counsel no case 
has been found which détermines whether an agreement for 
a marriage between a nephew and aunt is obnoxious as con- 
travening morality or public policy. Such marriages are 
expressly prohibited by the civil law, by the laws of England, 
and by the statutes of many of our own states. Where such 
marriages are prohibited the question would not arise, be- 
cause it would not be attempted to recover damages for the 
breach of an unlawful contract; and it is not improbable 
that the question has not been presented to the courts of the 
states where there is no statutory prohibition, because such 
marriages are felt to be so unnatural and revolting that they 
hâve been very rare, and but few persons hâve been found 
willing to contemplate such a union. 

The peculiar circumstances of the présent case went far to 
justify the jury in an attempt to punish the défendant. He 
was a man of éducation, a physician of prominence, many 
years the senior of the plaintiff, and, having overcome lier 
scruples against the engagement, held her to her promises 
until she had lost her youth and health, and sacrificed her 
prospects in life; and the jury, doubtlesa, were satisfied that 
she brought this action rather to punish him for his selfish 
and dishonorable treatment than to obtain pecuniary recom- 
pense for her own injury. Thèse considérations, of course, 
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eau hâve no influence hère, and her case must stand or fall 
hy the inflexible rules whioh, while they may be harsh in the 
particular case, are, nevertheless, the universal test. 

The fact that marriages between persona so related are so 
commonly prohibited by législation in those communitiea 
wbich are among the most advanced in moral and intellect- 
ual progress, must be deemed high évidence of the generally 
prevailing sentiment on the subject. Whether this senti- 
ment finds its origin in the mandate of divine law or the 
belief that such unions are a violation of the physical laws of 
nature, or in the conviction that to tolerate such alliances 
■would impair the peace of families and lead to domestic 
licentiousness, its existence must be acknowledged, and traced 
to some or ail of thèse sources. 

The statutes of Henry VIII., prohibiting such marriages, 
are but a re-afSrmation of the Levitical law. Regina v. Chad- 
wick, 12 Eng. Jurist, 174. While the Levitical law is not 
binding as a rule of municipal obédience, it bas been judi- 
cially declared to be a moral prohibition, and as such bind- 
ing upon ail mankind, (Harrison v. Buswell, 2 Vent. 9,) and 
is now incorporated into the statutes of England by the acts 
of 5 and 6 William IV., c. 54. In Illinois it is held that such 
a marriage "is prohibited by the laws of God," within the 
meaning of a statute of that state, Bonham v. Badgley, 2 
Gilman, 622. In Parker' s Appeal, 44 Penn. St. 309-312, the 
court, while holding that such a marriage was not void under 
the laws of Pennsylvania, took occasion to say: "We cannot 
refrain from stating that such connections are destructive of 
good morala, and should be frowned upon by the eommu- 
nity." 

Between what degrees of consanguinity the line is to be 
found, which détermines what marriages are unobjectionable 
and what are not to be tolerated, it is not necessary to décide; 
but the better opinion would seem to be that marriages should 
not be sanctioned in any nearer degree than that of cousins- 
german, A marriage between uncle and nièce, or nephew and 
aunt, would certainly shoek the sentiment of any enlightened 
community, and this, in the absence of any other test of the 
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propriety or decency of things, sliould be aecepted as control- 
ling. , It can hardly be doubted that if the parties hère had 
become husband and wife they would bave been regarded as 
joined in an unnatural union, and as victims of a corrupted 
moral taste, to be pitied and avoided, if not as objects of detes- 
tation; and in this view the plaintifif may consider herself 
fortunate that she bas been saved from such a future by the 
selfish and perâdious conduct of the défendant. 
A new trial is granted. 



Eamsey V. The Phœnix Insubanoe Company. 
{Circuit Court, If. D. Mu York. March, 1880.) 

IirsDBANCB — Equitable Ownbr — Insurablb Intbrest. — A party in 
possession of iiisured premises, under a valid subsisting contract for 
purchase of the same, is the eçiuitable owner, and has an insurable 
interest therein 

Bamb — Same — Représentation as to Ownership. — It is not a breach of 
warranty of ownership for such party, upon an application for insurance 
of such property, to represent that it is his property, although he may 
not hâve paid the entire amount of the purchase money. 

Bame — CoSDiTioNs IN PoLiCY — REPRESENTATION. — A poliCy of insur- 
ance contained a provision that if there was any false représentation by 
the assured as to the condition, situation, or occupancy of thé premises, 
omission to make known every tact material to the risk, * * * or 
it the property should be sold or transferred, or any change take place 
in the title or possession, whetherby judicial decree, légal process, vol- 
untary transfer or conveyance, or if the assured was not the uncon- 
ditional and sole owner, or if his interest was not fuUy stated, the same 
should be void. The assured was the vendee in possession, under con- 
tract of sale ; the policy was also made payiible to vendor, to the extent 
of his interest. In an action npon the policy by such vendor, hdd, that 
it was not a misrepresentation for such vendee, in applying for such 
insurance, to represent himself as the owner of such premises. 

Same — Change in OccupANcr.— Nor was it a " change of title or pos- 
session" for him to hâve the same occupied by tenants, instead of him- 
seU ; but that the change thereby contemplated referred to the posses- 
sory right, and not mère occupation. 

Same — Proofs of Loss — Waivek dp Defects in. — Imperfections in pre- 
liminary proofs are deemed waived by a répudiation of any liability 
under the policy to the pergon entitled to demand payment. 
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Wallace, D. J. The policy upon which this action was 
brought insured the dwelling-house of one Zimmer, and the 
loss was, by the terms of the policy, payable to the plaintiff 
"as his interest may appear." 

The policy contains the foUowing conditions : "Any false 
représentation by the assured of the condition, situation or 
occupancy of the property, or any omission to make known 
every fact material to the risk, or an overvaluation, or any 
misrepresentation whatever, either in a written application 
or otherwise; or if the property be sold or transferred, or 
any change take place in title or possession, whether by légal 
process, judicial decree, voluntary transfer or eonveyance ; 
or if the assured is not the unconditional and sole owner 
of the property ; or if the interest of the assured in the prop- 
erty, whether as owner, trustée, consignée, factor, mortgagee, - 
lessee or otherwise, is not truly stated in this policy, then, 
and in every such case, this policy shall be void." 

After the policy was issued, and before the loss, Zimmer 
failed to make payments according to his contract with plain- 
tiff, and moved out of the dwelling. The dwelling was there- 
after occupied by tenants. The question of fact was sub- 
mitted to the jury whether Zimmer had surrendered or 
abandoned his contract to the plaintiff, with instructions that 
if there had been such surrender or abandonment the plain- 
tiff could not recover. The jury found there had been no 
surrender or abandonment, and, by implication, that the ten- 
ants who occupied the premises were Zimmer's tenants. 

A verdict having been found for the plaintiff, the défendant 
now moves for a new trial. 

It is insisted for the défendant that the policy is void be- 
oause Zimmer was simply a vendee in possession of the prem- 
ises under an executory contract to purchase of the plaintiff 
when the policy issued, and, therefore, "not the unconditional 
and sole owner of the property," within the condition of the 
policy. It is also insisted that because Zimmer stated to 
defendant's agent, at the time of applying for the insuranee, 
that he "wished his bouse on Porter street insured," without 
Btating specifically the nature of his interest, there was an 
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"omission to make known every fact material to the risk," 
within the conditions which render the policy void. The 
objections to plaintiff's right to recover may be considered 
together, and may be disposed of by the answer that Zimmer 
was the équitable owner of the property, and was the nincon- 
ditional owner, except as to the plaintiff, and plaintiff's inter- 
est was sufficiently indicated by notice that he had such an 
interest in the premises that the loss would be payable to 
him. 

A party in possession of insured premises under a valid 
subsisting contract of purchase is the équitable owner, and 
bas an insurable interest, although he has not paid the whole 
oonsideration money. He is not guilty of a misrepresentation 
if he represents the house as his when he applies for insuranee, 
and there is no breach of warranty if the house is described 
as "his dwelling-house" in the policy. The statement and, 
the state of facts are consistent with eaeh other, There is 
no misrepresentation, because an intent to deceive cannot be 
inferred. There is no breach of warranty, because the repré- 
sentation is true in substance. Strong v. Manufrs Ins. Co. 10 
Pick. 40; MtnaFire Ins. Co. v. Tyler, 16 Wend. 385; Davis 
T. Quincy Mutual Fire Ins. Co. 10 Allen, 113; Niblo v. North 
American Ins. Co. 1 Sandf. 551 ; Laidlow v. Liverpool, etc., Ins. 
Co. 13 Grant Ch. 377. 

It was not incumbent upon Zimmer to make a fuUer 
disclosure of his interest in the premises when he applied 
for insuranee. His failure to do so was not an "omission 
to naake known a fact material to the risk," within the mean- 
ing of the policy. This clause in the policy is to be read with 
the other clauses of which it forms part, and applying the 
maxim "noscitur a sociis" the word "omission" is équivalent to 
concealment in the contemplation of the policy. The cases 
cited are authorities to the efifect that in view of Zimmer's 
interest as équivalent owner of the premises, in the absence of 
spécifie inquiry, he communicated ail that was material to 
the risk, and was not bound to specify the précise extent or 
nature of his interest. The fact that Zimmer moved ont of 
the dwelling-house and let it to tenants is not a defence 
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within the condition that avoida the policy "if any change 
take place in title or possession." The change of possession 
contemplated is something more than a change of occupation. 
It is a change effected "by légal proceas, judicial decree, vol- 
untary transfer, or conveyance ; " one which refers to his pos- 
sessory right, and not to the occupanc-j of the insured. The 
possession of Zimmer's tenants was his possession, within the 
meaning of the policy. 

Finally, it is insisted for défendant that plaintiff should be 
defeated because the proofs of loss weremade and verifled by 
him and not by Zimmer ; and, inasmuch as the policy requires 
the proofs to be made by the insured, a condition précèdent 
to a cause of action on the policy has not been complied with. 
It is a aufficient answer to this position that the défendant 
received and retained the proofs of loss served by the plaintiff, 
at the same time repudiating ail liability upon the policy, 
upon the ground that Zimmer had no interest in the premises 
at the time of the fire. The plaintiff was the person to whom 
the whole loss was payable by the terms of the poHey, and 
the proper party to bring an action to recover it. By repudi- 
ating any liability under the policy to the person entitled 
to demand payment, the défendant waived any imperfections 
in the preliminary proofs. Angell on Insurance, § 244, 



POOB V. HUDSON iNSUEANCn CoiIPAKT. 
{Circuit Court, D. New Hampshire. May 1880.) 

Insitrance— Proposition por Cancellation of Risk— Conditiowai. 
AocEPTANCB. — An insurance agent proposed as to a certain risk to 
cancel the policy in whole or in part, place the risk in another company 
named, or return the premium. The agent of the insured returned the 
policy to him, directing that the risk be placed in the company named. 
The insurance agent wrote " caacelled" upon the policy, but before 
reinsuring, the building was destroyed. HM, that as thecondition upon 
which the cancellation was authorized had not been complied with, tho 
insurance company could not insist upon the attempted cancellation as 
, reli-eving.it frorn liability. 
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Pamilt — TivwmmoTS of. — A family is a number of persona living to- 
gether in one house and under one management or head. No spécifie 
number is requisite to constitute such family, nor is it necessary that 
Ihey eat in the same house. 

Insueancb — Condition ab to Ocoupanct. — A policy of insurance upon 
a building used as a sumraer hôtel provided that a family should live 
in it throughout the year, It was destroyed by flre in November, and 
at the time of its destruction two men servants and employés of the 
insured were staying therein, taliing their meals at an adjoining hôtel, 
and working around the premises. Eeld, sufflcient to support a verdict 
for plaintifE. 

Bame — Same — ^Instructions. — Instructions as to whether such. condition 
was complied with hM proper. 

Same — Statements madb to Agent at Time of Insurance. — Evidence 
of what was said to the insurance agent at the time of the insurance, as 
to how the house had been occupied the previous year, héld compétent, 
as aiding to arrive at the intention of the parties and true interprétation 
of the contract. 

John S. H. Frink and A. R. Hatch, for plaintiff. 

S. G. Eastman and Q. Marston, for défendant. 

Clark, D. J. This was an action on a policy of insurance 
issued by the défendants upon the Oceanic Hôtel, at Star 
island, one of the Isles of Shoals, against fire. The policy 
■was dated July 25, 1876, for $2,500, and the hôtel was burned 
November llth, foUowing, at 3 o'clock in the morning. The 
insurance was procured by Eeed Bros., of Boston, as agents 
for Mr. Poor, through Mr. Craig, of Portsmouth, as agent of 
the Company. At the trial of the cause before a jury two 
principal questions arose — First, whether the policy, which 
was for one year, had been cancelled by agreement of parties 
before the loss occurred ; and, second, whether the hôtel was 
cccupied, at the time of the fire, as stipulated in the policy. 

Some time before the loss happened the défendant Com- 
pany became dissatisfied with the risk, and instructed Mr. 
Craig, their agent, to procure a diminution of it in part, or in 
its entirety. Thereupon Mr. Craig wrote to Eeed Bros., at 
Boston, stating the wishes of the Hudson company, and pro- 
posing to reduce the risk one-half or in the whole; and stating 
further that he coald place the risk in the Lancashire com- 
pany, or he ^70uld return the premium. Eeed Bros, retnrned 
answer that they did not wish the risk divided, half in the 

7.3,no.4— 28 
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fîudson Company, and half in the Lancashire company; but 
that tlie policy might be cancelled, and the whole risk put in 
the Lancashire, and the unexpired or retum premium used 
for re-insurance, and they inclosed the policy to Craig for 
that purpose. 

Upon receiving the policy, November 9, 1875, Craig imme- 
diately wrote "cancelled" upon it. But he did not place the 
risk in the Lancashire company, or any other. He made up 
the retum premium and placed it with the policy, thus marked 
"cancelled," in the safe, intending to go to Boston the next 
morning, the tenth. But he did not go; and the next morn- 
ing, the eleventh, the fire occurred, with the policy and pre- 
mium still in Craig's eafe. He gave no notice to Eeed Bros., 
or Mr. Poor, that he had not re-insured the property. The 
next day, the eleventh, after the fire, Craig sent the return 
premium to Eeed Bros., at Boston, by express ; but they de- 
clined to receive it. Of this proceeding, or negotiation for 
cancellation of the policy, Poor had no knowledge, nor had 
he given any authority for it, other than that the Eeed Bros, 
were agents to procure the insuranee for him, 

Upon this évidence the court ruled that there was no con- 
tract for cancellation of the policy completed which could 
bind the parties; that, waiving the question of authority in 
Eeed Bros, to make a contract for cancellation, they had con- 
sented to it only with the understanding that Craig should 
procure a re-insurance in the Lancashire company ; and, fail- 
ing to do this, the Hudson company could not insist that the 
policy was cancelled and leave Poor to bear the loss, espe- 
cially as they had not given him notice that they had not 
re-insured or returned him the premium. To this ruling the 
défendant excepted. But it was, we still think, correct. 

The first proposition of the Hudson company was to cancel 
the policy in whole or in part; to place the risk in the Lan- 
cashire company or return the premium, as the plaintiff might 
elect. He assented that the policy might be cancelled for 
the whole, and the property re-insured by them in the Lan- 
cashire company. The two were coupled together, and there 
is no évidence that the plaintiff agreed that the policy should 
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be cancelled without a re-insurance, and as the Hudson Com- 
pany did not re-insure they cannot insist upon the cancella- 
tion. There was no agreement of parties. 1 Parsons on 
Contracte, 6. 

There was a stipulation in the policy that the défendant 
Company might terminate the insurance "at any txme, on 
giving notice to that efîect, and refunding a ratable propor- 
tion of the premiums;" and the defendant's counsel insist 
that Craig, in writing to Eeed Bros., had this provision in 
his mind, and aoted in référence to it. This may be so. But 
hefore he could hâve the beneût of that stipulation, even if 
acting upon it, he should hâve conformed to it, and given 
notice, and returned the required part of the premium. This 
he did not do. 

The counsel for the défendant requested the court to in- 
Btruct the jury that the letter of Craig contained a proposi- 
tion to cancel or reduee the Hudson policy, and that this was 
made by him as the agent of that company; but that the 
proposition to re-insure in the Lancashire company was made . 
by him (in the letter) as the agent of the Lancashire com- 
pany, and that the letter of Eeed Bros, was an acceptance of 
the proposition of the Hudson Insurance Company to cancel 
the policy, without including the other, to re-insure. Th» 
court declined so to instruct, and properly. 

It was a question of fact and not of law whether Craig 
acted as the agent of one company or the other, or both ; and 
if Craig was the agent of the Lancashire company in ofiEering 
to procure a re-insurance, it can make no différence, because 
Eeed Bros., in accepting the proposition to cancel the Hudson 
company's policy, coupled it with a re-insurance of the prop- 
erty in the Lancashire company, which was not done by 
Craig, whether as agent of one company or the other. 

In support of the second ground of defence, that the hôtel 
had not been occupied as agreed in the policy it should be, 
to-wit, that a family should live in it throughout the year, 
there was évidence tending to show that the house was occu- 
pied as a hôtel in the summer, but not at other seasons; that 
the defendant's agent, at the time of the insurance, knew the 
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manner of its occupation ; that the plaintiff, with his wife and 
sons, were at the hôtel in the summer, managing the hôtel, 
and had in their family a large number of employés and 
servants ; that part of the family ate at the Oceanic, and part 
at the Atlantic, a house used as a part of the hôtel arrange- 
ment ; that the plaintiff, with his wife and sona, left the hôtel 
at the close of the hôtel season, but left there a large number 
of their employés, at work about the premises and in charge 
of the property, under the direction and management of the 
plaintiff; that ail of thèse employés ate at the Atlantic House, 
and most of them slept there ; but that two of them roomed 
and slept in the Oceanic, having their clothing there, and 
working outside and about the house, going in and out several 
times a day; that they had been in the employ of the plain- 
tiff for months, and one of them was a porter in the hôtel — 
the Oceanic — and that both were in the building at the time 
of the fire, and esoaped through the window; that the plain- 
tiff was often at the island and "stopped" at the Oceanic ; 
that he was there the day before the fire; that Craig, the 
agent of the défendants, knew how the hôtel was occupied and 
was satisfied ; and that another agent of the défendant knew of 
it, and was satisfied that the employés should eat at the At- 
lantic House. 

Upon this évidence the defendant's counsel requested the 
court to instruct the jury : 

"First. That the occupation of the premises insured by 
two hired meû, in the plaintiff's employ, who slept in the 
house and took their meals elsewhere, being employed during 
the day elsewhere, was not such an occupation of the prem- 
ises as complied with the warranty that a family should live 
in the house. 

"Second. That if the jury should find Poor and wife and chil- 
dren had left the Oceanic and were living at his résidence at 
Somerville, and that the only occupation of the hôtel was by 
two laborers sleeping in it, taking their meals elsewhere, and 
spending their days elsewhere in labor or matters outside of 
the house, such occupation would not be a compliance with 
this warranty. 
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" Third. That under such circumstances two laborers would 
not be a part of Poor's family. 

"Fourth. That under such circumstances the two laborers 
would be a part of the family living at the Atlantic House ; 
the foreman in charge of the island living at the Atlantic 
House, and furnishing at that house the meals to ail persons 
in the employ of the plaintiff, including the two laborers who 
slept in the Oceanic House. 

"Fifth. That upon ail the évidence the jury would not be 
warranted in finding that the warranty had been complied 
with." 

The court declîned to instruct the jury specifically as re- 
quested, but did charge them that the warranty in the pol- 
icy "that a family should live in the house throughout the 
year" was a contract which must be substantially complied 
with in its terms to enable the plaintiff to recover ; that it 
was not sufficient that there were watchmen in the house, 
or that it was equally safe by some other means, but that the 
défendant had the right to insist that it should be occupied as 
agreed; that the words "family" and "live" were used in the 
policy in their ordinary signification, as a collection of per- 
sons dwelling together in a house under one head; that no 
definite, particular number of persons was necessary to con- 
stitute a family, but it should be a family as ordinarily con- 
stituted, and living in the ordinary way ; that a knowledge 
on the part of the défendants that the house was occupied in 
any other manner could not affect the contract, unless as- 
sented to by the défendants, or they acted in such a way as 
to leave the plaintiff to believe that they did assent to it. 

To thèse instructions the défendants take no exception; 
but they do except that the spécifie rulings desired by them 
were not made. 

But upon mature reflection we are satisfied that they hâve 
no légal cause for complaint; the jury were sufficiently in- 
structed in the law applicable to the case. 

Whether a house is or is not occupied by a family is a 
question of fact, and should be decided by the jury, and not 
by the court ; and whether a given number of persons consti- 
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tute a famîly is oftentimes, perhaps always, to be decided in 
the manner in which they live, which is, as before stated, a 
question of fact. 

The most comprehensive définition of a family is, a num- 
ber of persons who live in one bouse and under one manage- 
ment or head. There is no spécifie number required to 
constitute a family; but they must live togetber in one house 
and under one head. Nor is it necessary they should eat in 
the house where they live. There are many familles, it is 
well known, who live in one place and eat outside of it. Nor 
was it necessary that they should be employed in the house 
or about it ; nor was it material that they were hired. The 
précise question is, were they living there together, under one 
head or management ? This is one of fact and not of law. 

The évidence tended to show that thèse two men lived at 
thè Oceanic; that they were in the employ of the plaintifif, 
and under bis direction, control and management. He owned 
the house in which they abode — not as tenants, but as serv- 
ants or employés. It could not be décisive of the question, 
as matter of law, that the wife and sons of the plaintiff lived 
at Somerville, and that he passed most of bis time there. He 
was often at the Shoals, and stayed at the Oceanic when 
there. Many persons bave résidences in town, and at the 
seaside or mountains, or in the country, at the same time, 
and may bé said to live in both places ; they bave their serv- 
ants and employés at both places. 

The court could not instruct the jury, as requested, that the 
two laborers would not be a part of the plaintiff 's family, 
under thèse circumstances ; the évidence rather tended to 
show the eontrary — that they were a part of bis family ; he 
so testified. 

Nor could the court instruct the jury, upon ail the évidence, 
that they would not be warranted in finding that the war- 
ranty had been complied with, as there was évidence tending 
to show that the défendants' agent, who contracted the Insur- 
ance, knew how the house was occupied, and was satisfied 
with it, and this évidence might be weighed by the jury in 
determining whether the défendants knew how the houâe was 
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occupied and assented to it as a compliance with the contraot, 
or vaived a more strict compliance. 

The défendants are mistaken in supposing there was no 
évidence to go to the jury in regard to a waiver. There was 
évidence that Craig said that he knew how the house was 
occupied, was satisfied with that occupancy, and considered 
it safer than a family. 

The défendant says, in the brief of his counsel, "what was 
really left to the jury was the meaning of the terms used," 
and "the légal effect of the instruction of the court was to 
advise the jury as to the légal effect of the acts in the con- 
tract, leaving them to construe the laws." 

In this there is a mistake. The court did not leave to the 
jury "the meaning of the terms used." It instructed the jury 
as to the meaning of the words, and the counsel say, in their 
brief, the explanation given of the word "family" was correct 
and satisfactory. Nor did the court leave the laws to the 
jury. It instructed that the provision in the polioy that a 
family should live in the house was a contract binding on the 
plaintiff, and must be performed by him, or waived by the 
défendants, before he could recover. The court instructed 
the jury what a family was. With that instruction the de- 
fendant was saiiisfied. The court left it to the jury to find the 
fact whether such a family was living in the house at the 
time of the fire. That duty belonged to them. 

At the trial the court admitted évidence that, at the time 
the insurance was effected, the plaintiff's agent told the de- 
fendant's agent how the house had been occupied the previous 
winter. To this évidence the defendant's counsel objected, 
on the ground that whatever was said at the time of the 
contract was merged in the contract, and could not be 
received to control, enlarge, or restrict the contract. 

Such is undoubtedly the law; but the court did not admit 
the évidence for such purpose, but as tending to show the 
previous occupation and condition of the property, as aiding 
to arrive at the intention of the parties, and the true inter- 
prétation of the contract. For this purpose we think the 
évidence was compétent. 
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The défendant also objected that the plaintiff's witnesses 
were permitted to testify that Craig, since the fire, had said 
that he knew how the house was occupied, and was satisfied 
with that occupancy, and considered it safer thau a family. 
But, as he does not notice the objection in his brief, it may be 
that he does not, after reflection, rely much upon it, How- 
ever that may be, the évidence was compétent upon eith«r of 
of two grounds — First, as tending to show a substantial com- 
pliance with the contract by the plaintiff; and, second, a 
waiver by défendant of a more strict compliance. 

Judgment on the verdict. 



Bbown V. Leetb. 
[Circuit Court, D. Nevada. March 15, 1880.) 

Adtbbsb Possession — Division Linb. — Where one claiming title by vir- 
tue of a deed, describing the land according to the United States sur- 
vey, took possession, marked the dividing line, and occupied thereto 
exclusively, claiming title as to the true boundary, hdd, that, although 
Buch line was not the true one called for in the deed, the possession was 
adverse, and, when continued long enough, a bar. 

AoQUiESOENCB — Division Line. — Acquiescence in a dividing line for a 
period equal to that flxed by the statute of limitations for gaining title 
by adverse possession, binds the party acquiescing to that Une. 

William Wehster, for plaintiff. 

Lewis é Deal, for défendants. 

HiLLYER, D. J. This is an action of ejectment for the pos-' 
session of a narrow strip of land in the S. W. ^ of section 1, 
township 19. 

Both parties dérive title from the United States; and the 
controversy bas référence to the true Unes dividing the quar- 
ter section into quarters, in one of its aspects, and in another 
to the character of the defendant's occupation of the promi- 
ses in dispute. 

The défendant claims the disputed territory by virtue of 
his deed for the S. E. J of said 8. W. J, and the plaintiff, by 
virtue of his deeds, for the other three-quarters thereof. 



BROWN V, LEJITB. 



441 



The lines in dispute are the north and west lînes of the 
the defendant's S. E. J. 

The strip of land in question contains about three acres. 
The testimony does not establish the position of the original 
and true boundary line beyond doubt, but, for the purpose of 
this décision, we shall concède that that line is as claimed by 
plaintiff, for the reason that we are convinced the défendant 
bas a valid, légal title to the land in controversy by opération 
of the statute of limitations. 

Upon that point it appears in évidence that the défendant 
Leete went into possession of the aforesaid S. E. J and set up 
monuments to mark the west and north, line as he claimed it 
then to be, in the year 1871. In the year 1873 he set out 
along this line a hedge, intending and claiming and believing 
it to be on the true boundary line between bis own and the 
plaintiff's land. In January or February, 1872, the défend- 
ant built a fence outside of and five feet from his proposed 
hedge to protect it. This was a substantial board fence, and 
bas beed there ever since. The défendant also set out 640 
shade trees, and altogether had expended on the land in dis- 
pute about |1,700 at the time this suit was begun. In 1871 
one Osbiston, then superintendent of the Nevada Land & Min- 
ing Company, from which the plaintiff dérives title, pointed 
out the S. E. J, afterwards purchased by défendant, to him, 
and advised him to buy it. Défendant did so, and built his 
hedge and fence while Osbiston remained superintendent, and 
often passed by and saw the improvements being made by 
défendant without objection. AU the superinten dents who 
suoceeded Osbiston were cognizant of defendant's improve- 
ments. They lived near, at the mill of the company, were 
often seen by Leete, but never made any objection to his 
improvements. 

In Leete's deed the land was described according to the 
government subdivision, and he says that he claimed no 
other land; that he has never yet discovered his hedge isnot 
on the true line, and daims it to be so now. The land between 
the hedge and the fence he never did intend to claim, although 
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since it was built he bas exercised control of ail within hîs 
enclosure. 

The défendant has been, since February, 1872, in the open, 
peaceable, notorious, exclusive possession of ail within the 
fence, and elaiming title and exclusive ownership of ail within 
his hedge, 

This action was begun in November, 1877, so that the period 
of five years, during which defendant's occupation contmued, 
had fuUy passed when the complaint was filed and the sum- 
mons was issued. The plaintiff endeavors to take this case out 
of the statute, upon the ground that Leete took possession 
under his deed, describing this land as the south-east quar- 
ter of the southwest quarter, and, upon his own statement, 
did not intend to mark off or claim more land than his deed 
called for. 

A possession so taken, it is argued, can only be adverse up 
to the true boundary line, because, as to anything over that, 
the occupation is by mistake and not under claim of right. 
This position will not bear examination, for every act of 
the défendant in entering and occupying this land was an 
assertion of title in himself. His actual, substantial enclos- 
ure of it was, both by the statute of Nevada and the gênerai 
principles of law, décisive proof of his adverse possession. 
Comp. Laws Nev. §§ 1024, 1026; Angel on Lim. § 396; 
Ellicott Y. Pearl, 10 Pet. 412, 442. 

The fence, together with the planting of the hedge and the 
shade trees, are acts evincing "an intention of asserting owner- 
ship and possession," and it is "the intention which guides the 
entry and fixes its oharacter." Ewing v. Burnett, 11 Pet. 41- 
53 ; Bradstreet v. Huntington, 5 Pet. 410 ; Ellicott v. Pearl, 
supra. 

Had it appeared by any manifestations on defendant's part, 
at the time of his entry, that his claim of title was conditional 
upon the line marked by him being the true line, there would 
be some support for the plaintiff's position. But the évidence 
is clear that he marked out the boundary, not as a doubtful 
oné, but as the true one, and ail his actions agrée with this 
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view. He could not then hâve contemplated the discovery oî 
an error, and a future adjustment of the Une to correct it. 
His expenditure of $1,700 in improving this strip of land is 
very satisfactory évidence that the line he had marked was 
then helieved by him to he the true one, and that he claimed 
title up to it. That there was, in fact, an error made by the 
défendant when he ran out the line may be true, but having 
been loeated as the true boundary, and possession taken, and 
title claimed to it for five years, (the statutory period,) that 
is certainly sufficient to give the possession an adverse char- 
acter and bar the plaintiff. 

"It cannot be disputed," says the suprême court of Penn- 
sylvama, "that an occupation up to a fence for 21 years, each 
party claiming the land on his side as his, gives an incon- 
testable right up to the fence, and equally whether the fence 
is precisely on the line or not. It is time that it should be 
settled beyond dispute that where a person is in possession 
by a fence as his line, or by a house, or stable, for more than 
21 years, his possession establishes his right. A possession, 
claiming as his own, is in law and reason adverse to ail the 
•world, and as much so if he bas never heard of an adverse 
claim as if he had always known of it." Brown v.McKinney, 
9 Watt. 565. 

Occupation, up to a recognized line, for 15 years, would 
establish it as the division line. Clark v. Tabor, 28 Vt. 222 ; 
Angel on Lim. § 398. 

In many cases, where title is gained by adverse possession, 
the entry is founded upon some mistake of fact. Very rarely 
will it be found that one man has enfcered on the premises of 
another knowingly, wilfully intending to usurp the possession 
and acquire title by lapse of time. 

One who enters under a void deed and occupies the land, 
claiming title against the world, possesses adversely ; and if 
he continues in possession the required time will acquire title, 
yet his whole possession is founded in mistake as to the valid- 
ity of his deed. 

If, in such case, a mistake as to the whole title does not 
impair the quality of the possession, how can it be said to do 
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so in thîs case, in wliich the mistake haa been atout a small 
part of the title only? It is true, the défendant claimed that 
under bis deed he was entitled to hold up to the hedge, His 
possession, however, was continued for the required time 
under a claim of title in fee. Pie did not take possession 
admitting the possibility of some mistake, and saying, "I only 
claim to tbe true lihe, and if tbis liedge is not on the true 
Une I do not claim to it;" but he openly claimed the hedge 
to be the true boundary, and always claimed title up to it aa 
such, exclusive of plaintifï and ail others. 

The cases relied upon by plaintiff to sustain his position, 
that if the défendant intended to set his fence on the true 
line, and it is not so, his possession bas not been adverse, ail, 
upon examination, corne short of doing it. Expressions can 
be found in some of the opinions which. wben separatedfrom 
the context and the facts, give some countenance to the doc- 
trine contended for by plaintiff. But it will be found that 
the possession which bas been held not to be adverse bas 
been taken and kept without an unqualified claim of title. 
Thus, in Howard T. Reedy, 29 Ga. 152, it was proved that 
tbe défendant had agreed at one time, within the statutory 
period, to put bis fence upon tbe true line wheu he should 
reset it. The expressions of the court must be read witb 
tbis fact in view. 

So in Phelps v. Henry, 15 Ark. 297, the possession which 
■will not ripen into title is said to be one held without title or 
claim of right, and only in ignorance of the true boundary. 
Alsp in Broivn v. Cockerell, 33 Ala. 38, 45, a case as favor- 
able to plaintiff as any eited, the court says, in one place : "If 
a party occupies land up to a certain fence, because he be- 
lieves it to be the true line, but having no intention to claim 
up to the fence if it should be beyond the line, an indispen- 
sable élément of adverse possession is wanting," (i. e., claim 
of title.) 

The intent to claim does not exist, and the claim which is 
eet up is upon condition that the fence is on tbe true line. 
Tbis quotation, standing alone, is seemingly an authority for 
plaintiff; but furtber on the court use other language which 
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materially modifies it, for it is said that " possession up to 
an agreed line ia certainly adverse, and the law would be the 
same if one of the coterminous proprietors should build a 
fence as the dividing fence, and should occupy, with a claim 
manifested by words or acts, that such was the line up. to 
which his land extended." So in Lincoln v. Edgecombe, 31 
Me. 345, the charge held right was, "that if the tenant claimed 
title to the fence that would, in connection with the fence, 
amount to a disseizin ; but if it was built by mistake, and if 
the tenant had not claimed to own beyond the true Une, it was 
no disseizin." Again, in Major's Heirs v. Rice, 67 Mo. 384, 
the distinction ia clearly taken between a conditional and 
unconditional possession and claim of title. Thus, although 
a line may hâve been established under a mistake of the real 
field notes, the statute, says the court, runs : " It is no sort 
of odds how a line is made so that it be taken and consid- 
ered the true line by the adjoining proprietors, and the party 
possessing up to it claims the land, adversely to ail others, 
as his own. If he maintained hia possession and claim for 
ten consécutive years the land becomes his, under the stat- 
ute of limitations, by virtue of adverse possession. But wliere 
parties assume a line as the true line, but with the under- 
standing ail the time that they only claim to the estent of 
their paper titles, and are to relinquish the fenced'land if it 
should turn out to be a mistake, a claim thus conditionally 
made will not support a plea of the statute." 

The suprême court of the United States uses this language: 
"Whenever the proof is that one in possession holds for him- 
self to the exclusion of ail others, this possession must be 
adverse to ail others." • * * Bradstreet v. Huntington, 
5 Pet. 402, 440. And again, in Ewing v. Burnett, 11 Pet. 41, 
52 : "It is well settled that to constitute an adverse posses- 
sion there need not be a fence, building, or other improve- 
ment made." • * » "it suffices for this purpose that 
visible and notorious acts of ownership are exercised over the 
premises in controversy for 21 years after an entry under 
claim and color of title." * * * "Where acts of owner- 
ship hâve been done upon land, which, from their nature, in- 
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dicate a notorious claim of property in it, and are continuée! 
for 21 years, with the knowledge of an adverse claimant, with- 
out interruption, * * such acts are évidence of an ouster 
of a former owner and an actual adverse possession against 
bip." 

The foregoing citations show that the defendant's posses- 
sion must be regarded as adverse as to ail the land inside 
the hedge, and having been continued uninterruptedly under 
the eye of the plaintifî and bis grantees for more than five 
years, the rigbt of the plaintifif to maintain this action is 
barred. 

Upon another ground, also, the défendant bas a good de- 
fenee; that is, acquiescenoe in the location of the division 
Une on the part of plaintiff for more than five years. Thia 
defence is entirely distinct from, and independent of, the 
statute of limitations. The doctrine in regard to it is thus 
stated by the suprême court of California: "The authorities 
are abundant to the point that when the owners of adjoining 
lands bave acquiesced for a considérable time in the location 
of a division line between their lands, although it may not 
be the true line, according to the calls of their deeds, they 
are thereafter precluded from saying it is not the true line." 
Sneed v. Osborn, 25 Cal. 619. That court inclines to the 
opinion that the time mentioned must at least equal that 
fixed by the statute of limitations to bar a right of entry; 
citing Jackson v. Ogden, 7 John. 238, and numerous other cases. 
Acquiescenee in an agreed line for more than twenty years 
is conclusive against a right of recovery. Boyd v. Graves, 4 
Wheat. 513. And it is held that acquiescenee for a great 
number of years is conclusive évidence of an agreement to 
that line. No express agreement need be shown. Rockwell 
V. Adams, 1 Cow. 761. A line which parties bave agreed to, 
either expressly or by acquiescenee, will not be disturbed. 
McGormick v. Bamum, 10 Wend. 105. See Riley v. Griffin, 16 
Ga. 141. Standing by, wbile a party subjected himself to 
expenses in regard to the land which he would not hâve 
done had not the line been located as it was, may perhaps 
warrant the presumption of a grant within the statute 
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perioà. Aàams y. Rockwell, 16 Wend. 285, 302. Long ac- 
quiescence in the location of a fence, as a dividing line, estops 
the parties from controverting the correctness of the location. 
Columbet v. Pacheco, 48 Cal. 395. 

The acquiescence in this case haa been for more than the 
period prescribed by the statute of limitations of Nevada, and 
the plaintiff cannot now question the boundary so long 
agreed to. 

The défendant has never claimed title to the land lying 
between the hedge and the fence. He says that he claimed 
title to the hedge as upon the true line, but set the fence a 
little outside of it as a protection to his hedge. 

The judgment will hâve to be in favor of plaintiff for the 
possession of so much of the land described in the complaint 
as lies outside of the hedge, and no more. 



Sullivan v. Thb Union Paoifio Eailboad Company. 

{OircuH Court, D. Nébraiika. , 1880.) 

Damages — NiiGLioEncB.— In the absence of a statute damages cannot be 
recovered by a father from a railroad company for causing the death of 
a minor son. 

The pétition states the following facts, viz. : The plaintiff, 
a citizen of Omaha, was the father of James Sullivan, who, 
on the twelfth day of July, 1872, was killed by the négligence 
of défendant, the Union Pacific Eailroad Company ; that at 
the time of said killing said James Sullivan was hired by 
plaintiff to défendant at two dollars per day. Plaintiff sues 
to recover wages at that rate during the minority of the de- 
ceased, about four years. 

A. J. Poppleton, for défendant, on hearing on demurrer, 
claimed that there could be no recovery, there being no stat- 
ute providing for such a case. 

J. I. Redick, for plaintiff, argued that the action being 
grounded in contract no statute was necessary. 
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McCbart, 0. J., (orally.) This is an action for damages by 
a, father, who seeks to recover from the railroad company by 
reason of négligence in causing the death of a minor son, 
Ihere is a demurrer to the pétition. 

The supremo court hâve deeided in a récent case that thero 
«an be no such rocovery in the absence of a atatute. 

The demurier will be sustaiued. 



Bbnton, Assignée, etc., r. Allen and otiers, 

{Oircmt Courte D. New HampsMrt. May, 1880.) 

Bankruptct — Assignée — Action bt, to Vacatb Convbtancb.— In an 
action by an assignée in bankruptoy to vacate a conveyancemade by the 
banltrupt asbeing infraudof creditors, the burden of proof is upon him 
to prove such fraud clearly and deciaively. 

Bame — Same — Same — SuFPiciENCT OF EVIDENCE. — Evidence in this case 
held insufflcient, as against the sworn answers of défendants, to show a 
conveyance made by a bankmpt to hâve been in fraud of creditors. 

Action to Vacate Convbtancb — Relief Dknibd.— Prayer that one of 
défendants be required to pay amount of a certain note to complainant 
as assignée, and that the other défendant be required to surrender the 
game to complaiuant, denied ; it appearing that the holder of such nota 
was dead, and the malier thereof had a valid set-ofl to the same, and it 
had been adjusted between the parties. 

Bame — Parties. — In an action by an assignée in banlcruptcy to set aside 
a conveyance made by the bankrupt upon the ground the samo ia fraud- 
ulent as to creditors, the bankrupt is not a proper party. 

In Equity. 

H. Heywood and H. S. Clark, for complainanta. 

Ray, Dreio d; Heywood, for défendants. 

Clark, D. J. On the seventeenth day of October, 1873, 
Horatio N. Allen was seized of certain lots of land in the 
town of Stratford, in the county of Coos, in the state of New 
Hampshire. 

On that day, by deed of warranty, he conveyed thèse lots 
of land to Willis Wilder, of Bethlehem, in the state of New 
Hampshire, and Richard H. Wilder, of Guildhall, in tho state 
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of Vermont, for the sum of $3,000, and the taxes due and 
unpaid thereon. 

In payment of bis undivided half of said lands Willis 
Wilder "turned eut" to Allen two notes, one against the 
Waumbeck Lumber Company, and one against John Pierce, 
Jr., both amounting to about $1,200, and his own note for 
the balance of the $1,500, ail of which, within two or three 
months thereafter, were paid to said Allen. 

For payment of his half of said lands Richard H. Wilder 
gave his individual note of $1,500, which hasnever beenpaid. 
The taxes hâve been paid by the grantees, or- one of them. 

On the ninth day of January, 1875, Richard H. Wilder 
quitclaimed his interest in said lands to Willis Wilder, and in 
payment took his note of $1,500 and interest from the seven- 
teenth of October, 1873, the date of the original purchase of 
the lands from Allen. 

Ou the twelfth day of January, 1875, Allen filed his péti- 
tion in bankruptcy in the United States district court for the 
district of Vermont, and the complainant was appointed his 
assignée; and on the twenty-fifth day of May, 1875, he filed 
his bill of complaint against Allen, the bankrupt, and the two 
Wilders, alleging that said conveyance by Allen of the lots of 
land in Stratford, October 17, 1878, was made to hinder, 
delay and defraud the creditors of said Allen, and was void as 
against the complainant and said creditors, and praying that 
said conveyance may be decreed to be null and void, and the 
said Wilders enjoined from ever claiming any right, title, or 
interest in said real estate, by virtue of said deed of the seven- 
teenth of October, 1873. 

The bill also prays that, if said deed is not held null and 
void, the said Willis Wilder be ordered and decreed to pay 
the complainants the amount of the note given by him to 
Richard H. Wilder, and that said Richard be ordered to sur- 
render said note to the said complainant. 

To this bill the défendants hâve filed their several answers, 
each denying, under oath, distinctly and positively, that said 
conveyance was made to hinder, delay, or defraud creditors, 
and alleging that it was made in good faith. 

T.3,no.4— 29 
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Thèse allégations on the one side and déniais on tlie other 
présent the issue in the case, and it is one of fact, chieây, if 
not entirely. 

Was, then, this conveyance of October 17, 1873, of the lots 
in Stratford, made to hinder, delay, or defraud creditors, or 
was it not ? 

If it was, under the provisions of section 5046, page 981, of 
the United States Eevised Statutes, the complainant would be 
entitled to recover the land, as against thèse respondents, 
and to hâve the conveyance set aside and decreed null. 

But if the conveyance was not made for such a purpose on 
the part of either of said respondents, or was not made for 
Buch a purpose on the part of the Wilders, and they had no 
knowledge of such a purpose on the part of Allen, and there was 
nothing to put them on an inquiry as to such a purpose, and 
the trade by them was made in good faith, then the convey- 
ance must stand. 

On this issue the burden of proof is on the complainant. 
He must prove the fraud which he allèges, and maké his 
proof so strong as to overcome the answers which hâve been 
made, under oath, by the respondents. 

This, we think, he has failed to do. He bas produced many 
witnesses, but much of the testimony is very remote from 
the case, and some entirely immaterial. 

We hâve, however, considered the whole of it carefuUy, 
and hâve endeavored to give it its proper weight; but upon 
the whole évidence, on the one side and the other, we do not 
find that the conveyance was made to hinder, delay, or de- 
fraud creditors, by either Allen or the Wilders, or that thera 
was anything oonnected with tho transaction which ehould 
bave put the WUders on inquiry, 

Allen desired to sell the land because it had been unprofit- 
able to him, and the Wilders bought it for the younger to 
take off the lumber. As to the other prayer of the bill, that 
Willis Wilder be ordered and decreed to pay to the complain- 
ant the amount of the note given by him to Eichard H. 
Wilder for his half of the land, and that Richard be ordered 
to surrender said note to the complainant, it cannot be granted 



PERKINS V. NASHUA OARD & GLAZBD PAPHB CO. 451 

for two reasons, especially, without referring to any other — 
First, the évidence shows that at the time Willis Wilder gave 
this note to Richard H. he held notes against Richard, which 
he had a right to hâve set off against this note, so long as 
this note should remain in the hands of Richard, and which 
were so set off and adjusted by the parties ; second, because 
Richard is now dead, and no decree can be made against him, 
and no executor or administrator of his has come in and been 
made a party to this proceeding. 

The bill is dismissed with costs— one bill to the Wilders, 
and another and distinct bill to Allen, because it is difficult 
to see why he was made a party to this proceeding. 

The assignée has ail his property rights and crédits, and a 
right to recover ail property conveyed by him in f raud of his 
creditors. He might hâve been used as witness without making 
him a party. 

A decree of nullity against the two Wilders would, by opér- 
ation of law, vest the estate in thèse lands in the assignée 
without any decree of nullity of the deed as against the bank- 
rupt. 

He should not be brought into court without reason, and 
dismissed without pay. 



Perkins V. Nashua Card & Glazëd Papër Co. 
{Circuit Court, D. New Bampahire. May 15, 1880.) 

Patent — Two Yeaks' Public Use. — Use of machiBe by a patentée In 
his business for more than two years before applying for a patent, 
and by workmen under no pledge of secrecy, tliough the gênerai 
public were not permitted to vlsit the shop where it was being used, 
Is such public use as wlU vitiate the patent therefor. 

Same — Same. — ^To constitute public use actual knowledge of an In- 
vention need not hâve been derived by any one interested to prac- 
tice it. It is sufllcient if one or more persons, not under a pledge of 
secrecy, saw the invention practiced, or even might bave seen It had 
they used tbeir opportunities, provided it was, in fact, practiced 
in ttie ordinary way after being completed. 

In Equity. 
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Geo. D. Noyés, for complainant. 

Wadleigh é Fish and H. S. Clark, for défendant. 

LowELL, G. J. There is very little conflict of évidence in 
thia case. The patentée made a machine containing his 
invention in the year 1867, and in 1863 he substituted for it 
another varying in form and proportions, but not in principle. 
Thèse machines he used successively in the ordinary way of 
his business, as a maker of card and pasteboard, until he 
applied for his patent, in 1876. The spécification and mode! 
represent precisely the machine of 1863. During the time 
that the machines were used they stood in the room with 
several other machines necessary for the other processes of 
making, drying and coloring pasteboard, and were operated 
chiefly by one man, Moulton, who was sometimes assisted by 
one other. About 23 workmen were employed upon the 
other parts of the manufacture. The doors of the factory 
were usually kept locked, and each of the 25 workmen had a 
key. How many visitors came to the factory is one of the 
disputed points. There were occasional visitors, but not 
many persons came to the factory from mère curiosity. Dur- 
ing some months Mr. Denison, a friend of the patentée, was 
given the use of an upper room for making tags, and his 
workmen passed in sight of the pasting machine. It is not 
proved that any workmen, visitors, or other persons acquired 
or divulged a knowledge of the mode of opération of the 
machine, until the workman Moulton gave that information 
to the défendants, in 1876. 

Was the invention in public use for more than two years 
before Perkins applied for his patent ? The time was enough. 
Was the use a public use? The law "désires to encourage 
inventors to make their discoveries kuown for the improve- 
ment of the art, and to discourage an extension of the mo- 
nopoly beyond the statutory period. For thèse reasons, and 
because of the difiiculty of ascertaining the amount of knowl- 
edge which may hâve been derived from the exhibition, pub- 
lication or use of the invention, it bas always been held that 
when the public hâve had means of knowledge they bave had 
knowledge of the invention. Thus, if a book bas been pub- 
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lîshed describing the invention, it is not important that no 
one has read it. Stead v. Williams, 7 M. & G. 818. If a 
pier has been placed in the bed of a river, or a pipe under 
ground, it is conclusively presumed to be known to ail men. 

It has beeri intimated that a use in a workshop, where the 
workmen are pledged to secrecy, may not be a public use. 
Kendall v. Winsor, 21 How. 322; Charge of Curtis, J., — ; 
Bevin v. Easthampton Bell Co. 9 Blatch. 50 ; Heath v. Smith, 3 
EUis & B. 255. In the last of thèse cases it is held that if 
the invention has been worked in the ordinary way, without 
an injunction of secrecy, the use is public. In MeClurg v. 
Kingsland, 1 How. 203, it is said by Mr. Justice Baldwin, 
obiter, that use in a factory is a public use. 

A use very trifling in amount, or a publication purely tech- 
nical, or a single sale, hâve often been held to deprive an 
inventer of his patent, without évidence that any one inter- 
ested to acquire knowledge of tbe invention had acquired it. 
Henry v. Prov. Tool Co. 14 Off. Gaz. 855; Eghert v. Lippman, 
Id. 822; McMillan v. Barclay, 6 Fish. 189; Re Adamson'a 
Patent, 6 D. G. M. & G. 420 ; Patterson v. Gas-Light Co. 3 
App. Cas. 239; Lange v. Gisbome, 31 Beav. 133. 

The différence between this case and Manning v. Cape Ann 
Isinglass Co. is that in that case the inventor, after dissolving 
his partnership, permitted his partner to continue to use the 
invention. Neither of the partners used the invention except 
in their respective factories. The circumstanee makes that 
case a little stronger, but my opinion was that the use by the 
firm before they dissolved their partnership vras a public use. 
Taking thèse décisions together, I understand the law to be 
that actual knowledge of the invention need not bave been 
derived by.any one interested to practice it ; it is enough that 
any one or more persons, not under a pledge of secrecy, saw 
the invention practiced, or even might hâve seen it if thfty had 
used their opportunities, provided it was in fact practiced in 
the ordinary way after being completed. And it must be held 
either that the workmen and visitors we;re a part of the pub- 
lic, or that they were persons from whom the public might 
hâve acquired the art without a breach of trust. 
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There was no pledge of secrecy proved hère, and there was 
Bome évidence that none was exacted from anybody. There 
■was no évidence of concealment except that the factory was 
not open to chance visitors. It was understood, I suppose, 
as moat factories are condueted with no intention of divulg- 
ing any secrets, and none to hâve curious and prying persons 
admitted ; but without any spécial précautions beyond what 
prudent men, who do not care to be interrupted in their busi- 
ness, would usually adopt. For my own part I should hâve 
some doubt whether a pledge of secrecy, exacted of a number 
of workmen who had nothing to do with the machine in ques- 
tion, and had opportunity to examine it if they chose, would 
make the use a secret one. There is some évidence intended 
to prove that the use was expérimental ; but, upon the whole 
record, it is clear that the machines were used for about 
20 years in the ordinary business of the patentée, and 
worked so well that when Moulton first expressed an inten- 
tion of leaving the factory and building a machine for the 
défendants the plaintiff raised his wages one-third. He did 
not say it would involve a breach of trust. A short time 
before the patent was applied for some experiments wera 
made, which resulted in nothing of importance, and, I fear, 
were intended to benefit the patent rather than the machine. 
An improvement has now been made, but it is not described 
in the spécification or shown in the modal. At ail events, a 
machine which, whether entirely satisfactory or not, has been 
run in the ordinary course of business for 20 or for 30 
years, and which is patented precisely as it was used, cannot 
be properJy called an expérimental machine. 

The decree must therefore be : Bill dismissed, with costs. 
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Mattocks, Assignée, etc., v. Bakeb. 

{Distriei Gourt, D. Maine. February, 1880.) 

BAmcmiPTCT — Assignée — Rights AcQtrraED. — An assignée în bank- 
ruptcy, except as to property attached within the prescribed time 
before the commencement of bankruptcy proceedings, and that trans- 
ferred by conveyances fraudaient and void, takes the property of the 
estate subject to a]l equities, liens and encnmbrances existing against it 
in the hands of the bankrupt, and takes no greater interest than the 
bankrupt himself had. 

JurasDicrroN— AsBiGNMBHT OF Claim to Confer— Pbadd— VàIiHUTy 
OF JuDGMENT. — ^The formai assignment of a cause of action to another 
person, citizen of another state, for the purpose of bringing suit in his 
name and thereby conferring jurisdiction upon the circuit court that 
it would not otherwise possess, is a f raud upon the court ; but if the 
défendant in such action, knowing the fact, fails to raise the objection, 
and the court assumes jurisdiction in the premises, the judgment ren* 
dered therein will be valid. 

Samb — Sahe— Assignez in Bahkbcptot. — Where, in such case, the de- 
fendant is subsequently declared a bankrupt, the fraud in obtaining the 
judgment is not one that the assignée or creditors can complain of. 

Assignée — ^Feaiid of Bankhtift. — An assignée in bankruptcy is not 
estopped by the fraud of the bankrupt, but the fraud that he can act 
upon must be one detrimental to the rights of creditors. 

In Equity. 

Charles P. Mattocks, for complainant. 

Sewall G. Strout, for respondent. 

Fox, D. J. The established rule is that except în cases of 
attachment against the property of the bankrupt, within a 
prescribed time, preceding the commencement of proceedings 
in bankruptcy, and except in cases where the disposition of 
property by the bankrupt is declared by law to be fraudulent 
and void, the assignée takes the title subject to ail equities, 
liens or encumbrances, whether created by opération of law, 
or by act of the bankrupt, which existed against the property 
in the hands of the bankrupt. 95 U. S. S. G. E. 766 ; Yeatman 
T. Savings Institution, 93 Otto, 634. If there be no such liens, 
and the property has not been conveyed in fraud of creditors, 
the assignée has no greater interest in or better title to it 
than the bankrupt. Kenny t. IngaUs, 126 Mass. 488. 

It is alleged in the bill that the notes which were the 
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causes of action upon which tbe judgment of Sunderland v. 
Jacob G. Baker were had were witliout considération. Whether 
the assignée is now in a position to présent this objection to 
the judgment it is net necessary to détermine, as the eri- 
^dence establishes that the présent défendant was a hona fide 
holder of each of them, having paid full value therefor. 

It is also claimedthat William J. Sunderland, the plaintiiï, 
never existed; that he was a false and fictitious party; but 
thèse allégations are contradicted by the defendant's answer, 
which avers that she, through her counsel, transferred and 
delivered the notes to Sunderland, a citizen of New York, 
and as she is informed and believes, Sunderland afterwards 
brought said suit upon said notes in the circuit court of Maine. 
The record of the judgment establishes the existence of the 
plaintiff, prima facie, at least, and the testimony as to his 
name not being found on the New York directories for a num- 
ber of years is not sufficient to establish the contrary. That 
prior to the commencement of that suit a person claiming to 
be William J. Sunderland, of New York, did authorize the 
commencement of that suit, in his name, the court has no 
question, and it is equally clear that he had no interest in 
the claims thus to be coUected from thèse negotiable securi- 
ties, which were indorsed and transferred to him by Mrs. 
Baker, without any pecuniary or valuable considération. His 
name was used to give the circuit court jurisdiction, and the 
only party beneficially interested in the claim was the respond- 
ent, Mrs. Baker, who received nothing for the transfer of 
thèse securities, and who still continued the équitable owner 
of them. 

It is insisted that such proceedings were fraudulent, and 
that through this fraud the jurisdiction of the circuit court 
was obtained, which Mrs. Baker could not, in her own name, 
accomplish, and which was a fraud upon the law thus to pro- 
cure. As between the parties to that suit it is not apparent 
that the bankrupt was in any way injured by this proceeding. 
The demands would be subject to the same defence, whether 
the action was prosecuted by Mrs. Baker or by Sunderland, 
he having become the holder of them long after they had 
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become due; and, bo far as îs disclosed, the same principles 
of law would control the décision of the circuit court as would 
hâve been administered if the case had been tried in the state 
court. Baker's rights would hâve been equally assured to 
him in one court as the other, and the court cannot discover 
in what manner any fraud has been practiced upon him by 
the action being instituted in the circuit court. 

From the testimony it is quite certain that Jacob G. Baker 
■was fuUy advised about thèse proceedings, and that the suit 
against him was to be commenced for his wife's benefit before 
the circuit court in the name of Sunderland. No steps were 
taken by Baker to prevent this course. He might easily hâve 
defeated it if he had chosen so to do, but on the contrary he 
assented thereto, if he was not the originator and promoter 
of the purpose, and he cannot, therefore, in any sensé, claim 
to hâve been the victim of any fraud by jurisdiction thus 
obtained. Consensus tollet errorem. 

But.it is saidjif thèse proceedings did not in any way defraud 
Baker, they were a fraud upon the circuit court, and that juris- 
diction was thereby devolved upon that court, andit was made 
to assume jurisdiction, and pass upon the rights of parties 
when they were both citizens of Maine, and that, within the 

principles of Barney v. Baltimore, 6 Wall. , a fraud was 

practiced upon the court. It is sufficient to say that the 
course hère adopted does not meet with the approval of the 
court ; and, if the objection had been properly taken at the 
right moment, the circuit court would not hâve assumed juris- 
diction thus improperly thrust upon it. In that case it is 
said that when there is a fictitious transfer of property, the 
grantor retaining ail his real interest, and the deed being 
made merely to give jurisdiction, the court will not, under 
sueh circumstances, give effect to what is a fraud upon the 
court, and is nothing more. 

The fraud, therefore, in such a case, according to this 
opinion, is practiced upon the court, and not upon the bank- 
rupt. This objection was one which, so far as the rights of 
the bankropt are involved, he could waive or assert as he 
should think best, and, if he intended to rely upon it, should, by 



458 PEDEEAL EEPOBTBB. 

plea, hâve duly presented the same to the court, or otherwîse 
he would be debarred from asserting it. This was not done 
by him. The defence of want of jurisdiction under such cir- 
cumstances is purely technical, and the bankrupt bas chosen 
not to présent it and insist upon it. Creditors of the bank- 
rupt are in no respect damnified by the conduct of the bank- 
rupt. Whatever their rights may hâve been they are still in 
full force, and nothing has transpired which can in any way 
injure any one of the creditors. It is said very often in the 
books that an assignée in bankruptcy is not estopped by fraud 
of the bankrupt, but by this ia understood a fraud which in 
some way may prove detrimental to the rights of creditors. 

The circuit court has prescribed its rules as to the methods 
and times at which objections to its jurisdiction must be pre- 
sented for détermination, and if, upon the record as it stands, 
the court has jurisdiction, and the défendant does not, within 
the rules, make manifest his objection, he will be forever 
estopped from availing himself of it ; and so, likewise, will be 
ail other parties who are in privity with such défendant. 
If a party has in apt words duly averred his citizenship, in 
an action instituted by him in the circuit court, and the 
défendant at the proper time fails to controvert it, the ques- 
tion of citizenship is no longer open to inquiry, either on the 
part of the défendant or any one claiming under him, smi 
according to well-settled principles his assignée in bankruptcj 
cannot be heard to deny such citizenship of the plaintiff. 
The case is clearly within the rule hereinbefore stated, as 
taken from the opinion of the suprême court in Yeapman v. 
Savings Institution. 

If the court is willing to accept the allégations and assume 
jurisdiction, and hear and détermine the cause, ail the fraud 
which has been perpetrated has been practiced upon the court, 
and in the présent case, in the opinion of the court, each 
party has been alike involved in it. The court has thus been 
induced to act and assume a jurisdiction which it should not 
hâve been called upon to do, but the judgment itself is en- 
tirely valid, and the rights of the parties cannot be said to 
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bave been fraudulently affected by the mutual action of both 
parties. 

The act of 1S73 having authorized an assignée of commer- 
cial paper, who is a citizen of a state other than that of the 
défendant, to maintain a suit upon such paper in the circuit 
court, and the rule which was stated by Judge Story in 5 
Mason, (Thatcher v. Winslow,) having been repudiated, and it 
being now well settled that at common law an action may be 
sustained upon a negotiable promissory note, indorsed in 
blank in the name of any party authorizing it, although he 
may hâve no interest in the note, and the citizenship of the 
parties having been duly averred in the action of Sionderland v. 
Baker, in the circuit court, and upon the face of the writ, that 
court having jurisdiction which was not in any way contro- 
verted, the judgment rendered in such cause was valid and con- 
clusive upon the défendant thereon" and the complainant as 
his assignée, so far as the citizenship of Sunderland was in- 
volved. This view of the case renders unnecessary any inquiry 
whether Sunderland was or not a necessary party to this pro- 
ceeding, if otherwise it might be sustained. 

Bill dismissed, with costs. 



WiLSON, Assignée, etc., v. The Atlantio & St. Lawbbnob 
Eailroad Ce. 

{Diitriet Court, D. Maine. February, 1880.) 

Bankruptct— Cobporatb Stock— Failurb of Assignée to Beouiib 
Cbbtificatbb— Action Against Oorpoeation. — A person at the time 
of his being adjudged a bankrupt was the owner of a share of stock in 
a corporation. Subsequently he fled from the jurisdiction, taking the 
certificate with him, and the assignée in hankruptcy had good reason to 
believe that it was at ail times thereafter beyond the jurisdiction. He de- 
manded a transfer of the same on the books of the corporation, and the 
issuance of a new certificate, tendering a sufflcient bond of indemnity, 
They refused to comply. Hdd, that the refusai was without justifica- 
tion, and the assignée had an appropriate remedy by bill in equity 
against the corporation. 

In Bankruptcy. 
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Webb é Haskell, for complainant. 

John Rand, for respondent. 

Fox, D. J. Knight was adjudged a bankrupt February 
24, 1875. At that time he was the owner of one sliare in 
the défendant corporation, then, and ever since, standing in 
liis name on the bocks of the company. Soon after his adju- 
dication as a bankrupt Knight iled to Canada, taking with 
him the certificate of this stock, which he sometime after- 
wards transferred and delivered, in Canada, to one Melvin 
Stow, of Newry, in this district. The complainant was never 
informed of this transfer until a few days since, February 
6th, ■when, having summoned Stow to give évidence in this 
cause, he produced the original certificate, and thereupon 
assigned the same to the complainant, and the same is now 
filed in court. 

The complainant had been informed that Stow had been to 
Canada, and procured the certificate from Knight, but upon 
inquiry of Stow he was told that he had returned the certificate 
to Knight in Canada, and the assignée believed he had so done 
until he produced the certificate on the sixth of the présent 
month, 

The complainant, as assignée, before the commencement 
of the présent action demanded of the company a transfer of 
this share, and a new certificate to be issued to him as 
assignée, at the same tendering a sufficient bond of indem- 
nity, to which no objection was taken either as to its form or 
the surety; and, the company refusing to comply with the 
demand, the présent suit was instituted on the twenty-ninth 
of September last. In the answer the défendant admits that 
on the twenty-fourth of February one share of the stock stood 
and still remains in name of C. P. Knight ; that dividends to 
the amount of $30 hâve been declared on this share and are 
unpaid, but whether said C. P. Knight is the bankrupt it 
has no knowledge. It also allèges that it is informed and 
believes that C. P. Knight, in August, 1874, transferred this 
share to one Clara P. Knight, and that the same is still her 
property; that no assignment of the share has ever been pre- 
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sented by said Clara, but that she bas demanded the dividends 
and a new certificate. 

A letter purporting to be written at Guelph, Canada, Jan- 
uary 9, 1877, by Clara P. Knight, said to be the wife of the 
bankrupt, and addressed to the treasurer of the company, is 
prodneed, in which she says "the share was transferred to her 
in August, 1874r," and calls for the dividends and a transfer 
to herself. The original certificate does not show any trans- 
fer to Clara P. Knight. Stow received the same in Canada 
from the bankrupt, the only transfer thereon being from the 
bankrupt to Stow, without date, and it is not pretended that 
the bankrupt was not the owner of the share, holding the cer- 
tificate when proceedings in bankruptcy were commenced. 
The assignment by the register vested in the assignée ail the 
rights and property of the bankrupt on the twenty-fourth day 
of February, 1875, and the bankrupt act confers upon the 
district court the fuUest equity powers in administering the 
estate. 

When the demand for a new certificate was made by the 
complainant he believed that the old certificate was beyond 
the jurisdiction of the court, as Stow had informed him he 
had returned it to Knight, in Canada ; and there can be no 
question that the treasurer of the défendant was of a like 
opinion, as he was advised by the letter of Mrs. Knight, from 
Canada, in January, 1877, that she then held this certificate. 
The rights of the parties, therefore, should be determined as 
they existed at the filing of the bill, and the production and 
surrender of the certificate by Stow at the last moment, under 
the eircumstances detailed, cannot change the resuit. The 
property in this share having vested in the assignée, and it 
being his duty to administer the bankrupt's estate in a man- 
ner most bénéficiai to ail parties interested, what course 
should be adopted by him, with respect to this share, to 
accomplish this resuit ? 

It is said he might hâve sold his interest in the share, leav- 
ing it to the purchaser to enforce his rights. It is true, he 
might hâve so done if the court in bankruptcy would hâve 
conferred upon him the authority, and it is equally true that, 
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if this plan had been adopted, the estate would hâve derived 
no benefit. A public sale of a share of stock in a corporation, 
by an assignée, who admits he bas not the certificate and can 
not procure it, and that, on application to the company, it 
bas refused to recognize his ownership and issue to him a 
new certificate, would resuit in a complète sacrifice of the 
property, and a court of bankruptcy, therefore, would never 
authorize sucb a course to be adopted. 

That this complainant could bave sustained an action &i 
law to recover the dividends unpaid and damages sustained 
by the refusai of the company to issue a new certificate may, 
for the présent hearing, be conceded; althougb in 2 Bing. 391, 
the court restricted the damages to tho dividend, holding that 
ae the stock belonged to the plaintiff be could not recover ita 
value ; but if the value of the stock is to be taken as the rule 
in determining the damages, it would be of so uncertain a 
nature, changing from day to day with the market, that a 
party ought not to be compelled to pursue that remedy. 

In 1 Eedfield on Eailways, 157, it is said : "The more effect- 
uai, and at présent the more usual, remedy against corporations 
for refusing to allow the transfer of stock upon their books into 
the real name of the owner is by bill in equity." See, also, 123 
Mass. 110, and cases there cited. This remedy is more com- 
plète, perfect and certain than by an action at law, and enforc- 
ing it cannot possibly injure the parties. The complainant 
obtains by the decree just what he is entitled to ; the real owner 
acquires the évidence of title to that which is his property; and, 
to quote the words of Best, C. J., 2 Bing. 391 : "We cannot do 
justice to the party unless we hold thèse shares are still bis. 
Being his, if he elects a remedy which confers upon him the 
possession and control of them, and évidence of his interest, 
the court is bound to sanction his élection and afford him the 
necessary aid to obtain his property. A title to stock in the 
abstract, without a légal évidence of such title, without the 
power of sale, or of obtaining dividends," is not the ownership 
which the complainant should enjoy, and of which he bas been 
deprived by the corporation denying his right to the stock. 

Sewall V. Boston Water-Pcwer Company, 4 Allen, and vari- 
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0U8 other cases, are referred to, in which tbe transfer of a cer- 
tificate of stock had been forged or frauduiently altered, and, 
thereupon, surrendered to the coj'poration, and new certifi- 
cates issued. In thèse cases the original owners, by suits in 
equity, compelled the corporations to issue to them new cer- 
tiiicates in place of those the transfer of which had been 
forged or altered. It is said thèse cases are not analogous to 
the présent. ïhe only différence is, in those the original cer- 
tificates had been surrendered up to tha corporations, and, 
therefore^ could never bave been used against them; but a 
like resuit would hâve foUowed in the présent instance. If 
the Company had issued a certificate to the complainaut when 
demanded, Knight would no longer hâve appeared on the 
books of the company as owner of the share. The title would 
bave passed from him by the proceedings in bankruptey, and 
if the original certificate had subsequently been produçed, 
with a transfer by Knight, the company would hâve been 
under no obligation to recognize it. The false and fraudu- 
lent notice from Mrs. Knight that the share had been trans- 
ferred to her in August, 1874, did not justify the company in 
denying the rights of the complainaut, as it was, in fact, false, 
and was unsupported by any évidence, not even by the pro-- 
duction of the certificate ; and by the satisf actory indemnity 
tendered by the complainant to the défendant company it 
would hâve been fully protected, not only against the claim of 
Mrs. KJnight, but of ail other parties, who could hâve had 
their remedy against the assignée if their equity was superior. 
The case demonstrates that the assignée was the only 
party who had any right or interest in the share. Proper 
évidence of this was tendered to the défendant, and it became 
the duty of the company to acknowledge the claim of the 
assignée in bankruptey. It should bave issued to him a new 
certificate and accounted with him for the dividends. Tele- 
graph v. Davenport, 7 Otto, 372. The refusai so to do is 
without justification, and there must therefore be a decree in 
bis bebalf, with costs. 
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Pbeeï, Trustée, etc., v. Littlefield and the Littlbfield 
SïovE Manuf'g Co. 

{Circuit Court, Jf. D. New York. April 26, 1880.) 

lîTJTJNCTioN— Motion to Dissolve — Spécial Notice— Former Décision 
Afpirmbd. 

Hamilton Harrîs, for plaintiff. 

Edward F. Bullard, for défendants. 

Blatchfoed, C. J. This case bas again been presented to 
the court on a second motion to dissolve the injuuction 
granted against the use by the défendants of the invention 
claimed in the re-issued patent granted to Littleiield May 31, 
1870, the surrendered patent having been granted to him 
March 13, 1866. 

1. A large part of the défendants' papers on this motion 
are addressed to a point not involving anything pertinent to 
the motion, namely, an allégation that this court was mis- 
taken in saying, in its décision on the demurrer in'this case, 
that the patents of December 19, 1862, and August 18, 1863, 
<vere the subjects of controversy in the former suit. I see no 
yeason now to think that an error was made. 

2. The "spécial notice" of January 24, 1866, set out in the 
answer, caimot hâve, of itself, the effect to vary the rights of 
the parties under the formai agreement of that date. 

3. No ground is seen for doubting thai the resuit arrived 
at in the décision of this court on the demurrer was correct, 
nor is any satisfactory reason shown for dissolving the 
injunction. 
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DiKSMOKE, Président, etc., v. The Louisvillb, Cincinnati & 
Lexingtok Eailway Company. 

{Cîrcitit Court, D. Eentucky. May 26, 1880.) 

The Southebn Expeess Company v. Thb Nashville, Cdat- 
TANOOGA & St. Louis Eailway Company. 

{Circuit Court, M. D. Tennessee. May 26, 1880.) 

Katlroad— Cakribrs— Cannot do Express Business. — Railroad compa- 
nies, as common carriers, are not authorized to carry on an express bus- 
iness. 

8amk— Samb— KiGHTs op Express Companibs.— As sucli carriers they are 
bound to provide for tbose doiag an express business over their road rea- 
Bonable and necessary facilities for such business, and to ail upon equal 
terms. They cannot insist upon the exclusive right to do sucb business 
over their Unes of road, nor grant such right to one express company to 
the exclusion of others, but are bound to carry for every one ofEering to 
do the sanie sort of business upon the same terms. 

Express Company — Railroad refusino to Carry for. — Where an ex- 
press Company had, under spécial contract, been for many years engaged 
in that business over the System of roads controlled by défendants, and 
had built up a large and valuable business, and established valuabla 
connections, ail of which would be much depreciated if défendant should 
be allowed to refuse to further allow it to carry on such business over 
Its line of road, hdd, that for that reason an injunction restraining 
Buch actiqn might be granted. 

Stanley Mathews, Clarence A. Seward and F. E. Whitfield, 
for Adams' Express Companj' and Southern Express Com- 
pany. 

Russell Houston, Judge East, H. W. Bruce, Andrew Barnett 
and W. 0. Dodd, for railroad companies. 

Baxter, C. J. The case against the NashTille, Chattanooga 
à St. Louis Eailway will be the first disposed of. We hâve 
not the time to state fuUy, and in détail, ail the reasons for 
the decree we feel bound to enter in this case. The question 
is both novel and interesting, as well to the publie as to the 
parties, and may be thus stated : 

The express business, as it is understood and carried on in 
the United States, was initiated in 1839. About that time 
one Alvin Adams began the carriage of small packages of 

v.2.no.5— 30 
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value between the cities of Boston and New York over the 
line of the Boston & Worcester Eailroad, and the Une of 
Bteamers Connecting therewith, and plying between New York 
and Norwich. This enterprise proved remunerative. His 
Buccess induced others to establish and maintain similar 
express lines between New York and Philadelphia, and Phila- 
delphia and Baltimore, and other important commercial 
points. Thèse ail succeeded well, and grew into gênerai 
favor, and continued in actual opération until July, 1854. 
Ai this time, by the mutual consent of the parties interested, 
thèse several express companies were Consolidated and merged 
into the Adams Express Company, a voluntary association or 
partnership, which was formed and organized under the 
authority of the laws of New York. This company, upon its 
organization, entered actively upon business, and prosecuted 
the same with unusual energy and success; it extended its 
opérations over many of the most prominent railroads and 
water lines, and earned, as it justly merited, the confidence 
of its patrons and the gênerai public. At the commence- 
ment of the rébellion it was doing an extensive and profitable 
business within the southern states, but the exigencies of 
war forced a suspension of its business within the insurrec- 
tionary territory, of which exigencies the complainant, the 
Southern Express Company, was born. 

The complainant is a corporation organized under and 
pursuant to a charter granted by the state of Georgia, and 
by purchase succeeded to the property, business and good- 
will of the Adams Express Company, within the southern 
states ; but the two companies,'notwithstanding their separate 
existence, sustained close business relations, and agreed to 
the interchange of freights on terms bénéficiai to themselves 
and to their customers. By this friendly co-operation and 
judicious interchange of business tbey so far preserved their 
unity as to secure to their patrons ail the conveniences fchat 
could hâve been afforded by one company doing the business 
within the territory ocoupied by them both. Among other 
business of the Adams Express Company, to which complain- 
ant succeeded, was the business which the former company 
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■was then doing over the several railroads, bo far as they were 
then in existence, which now constitute the property of the 
Nashville, Chattanooga & St. Louis Kailway Company, which 
complainant has continued from its organization to the prés- 
ent time. But it did said business under spécial contracts. 
Thèse contracts contained stipulations reserving to the re- 
spective parties the right, upon giving the notice prescribed 
therein, to terminate the same. 

Eecently, many changes in the ownership and consequently 
in the management of railroads in Kentucky, Tennessee and 
contiguous states bave taken place, whereby the Louisville & 
Nashville Eailroad Company's power has been greatly aug- 
mented. The managers of this company, by leases and 
otherwise, hâve acquiredthe control, it is said, of about 4,000 
miles of railroad. The bill allèges that they bave recently 
organized the Union Express Company, to transact the express 
business over the several railroad Unes controlled by it ; and 
that, with the view of supplanting the complainant, and sub- 
stituting the Union Express Company as express carrier ou 
said roads, they caused notices to be given complainant ter- 
minating the contracts under and in virtue of which com- 
plainant has been carrying over said roads. This charge, 
however, is denied. But, if such was defendant's purpose, on 
being better advised the programme iias been abandoned, 
and défendant now concèdes that it cannot legally thus dis- 
criminate between express carriers ; that if it carries for any 
it is legally bound to carry for every one offering to do the 
same sort of business on the same terms. But défendant is, 
it seems, detennined to exclude complainant from the use of 
its roads, and now proposes, as the only alternative left for 
the efEectuation of its détermination, to exclude ail express 
carriers, and do the express business over its road itself. 
And hence the question is squarely presented, can défendant 
legally refuse to carry for complainant, and extend to its mes- 
sengers and agents ail the facilities hitherto extended to it, 
and undertake and do the express business over its road 
itself ? This is the question which the f acts présent. 

In order to a correct solution thereof let us contemplate 
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bïiefly the objecta for which railroada were created, and the 
obligations and duties imposed on them by law. 

Eailroads are quasi public institutions; they are authorized 
to facilitate, and not to control or force from legitimate and 
natural channels, or hinder or obstruot, the business of the 
country. Hence, the companies organized to construct them 
were invested with the right of eminent domain, with authority 
to condemn private property necessarytothefullenjoymentof 
their franchise, on paying just compensation therefor. The 
authority to do this could only be conferred upon the theory 
that the public interests which they are supposed to repre- 
Bent require such seizure and appropriation. Under our 
government private property cannot be taken for any other 
than public uses; vested rights can be made to yield only to 
the public necessities. Eailroads are held to be such necessi- 
ties, and it is solely on this ground that their constraction has 
been encouraged by libéral grants of power, and aided by 
private and public contributions. As quasi public instru- 
mentalities, organized to promote the public good, they are, 
unless plainly and constitutionally exempted from such lia- 
bility, amenable to such just régulations as the législative 
department may choose from time to time to prescribe. AU 
laws deemed necessary to insure good faithin the exercise of 
their franchises, or to enforce an honest, impartial and 
«fiScient discharge of their légal duties and obligations, may 
be enacted, and if the right has not been contracted away the 
législature may prescribe their schedule of charges, compel 
every necessary facility to the public and to individuals, to 
the estent of their means, enact police régulations, limit the 
speed of trains, command the use of signais, and order or 
iuhibit the doing of any and everything expédient to advance 
the gênerai interest of commerce and intercommunication, 
insure safety to travelers, and generaily to subserve the pur- 
poses of their création, restricted only by the constitutional 
limitation that vested rights are not impaired without just 
compensation ; and they are as amenable to the unwritten (as 
j't has been judicially expounded) as to the statute law. 

The first, and perhaps the most important, of thèse prinoi- 
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pies settled by judicial décisions is that railroad companies, 
as common carriers, are bound to the extent of their corporate 
means to supply ail the accommodations and facilities de- 
manded by the regular and ordinary business of the eountry 
through which they pass. Eailroad carriage has, in a large 
measure, suspended every other means of inland transporta- 
tion. Everybody, whether they wili or not, is forced to pat- 
ronize them. And as they were oreated to subserve the 
public good, and undertook to carry persons and property, 
they are, if able, bound to supply every facility needed for 
that purpose. They must keep pace with improvements in 
machinery, furnish easy access to and egress from their 
trains, stop at convenient points for the admission and exit 
of passengers, make adéquate provision and tender suitable 
cars to carry on the business ofîered, and generally to carry 
passengers and freight, and from time to time adapt their 
rolling stock and equipments to the varying necessities of 
advancing civilization and approved methods of doing busi- 
ness. Ând next in importance to this leading idea is the 
obligation to do exact and even-handed justice to everybody 
offering to do business with them. If derelict in the per- 
formance of any one of the obligations imposed by law, they 
may be quickened thereto by the mandatory power of the 
courts, or compelled to surrender their franchise, which they 
thus refuse or neglect to exercise in the spirit of their several 
charters. 

But défendants deny that any one or ail of the foregoing 
familiar principles reach and control the question in this case. 
Its position, as we understand it, is that, notwithstanding it 
is a qîMsi public instrumentality, it is also private property 
belonging to défendant, and that it is ready, able and willing, 
and now otfers, to render to the public every service which the 
public has a right to demand, including the carriage of express 
matter over its road, and protests that complainant has no 
légal right to use its road against its wishes and in the man- 
ner claimed, and by a forced use thereof enter into compéti- 
tion with it in the carriage and delivery of express freights. 
At first blush this position seems to be well taken, but on 
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further considération is found to be more plausible than sub- 
stantial. As a common carrier the défendant is as much 
bound to carry for another common carrier as it is to carry 
for other persona. Tiie proposition, as it is stated, will not 
be controverted. Défendant cannot, and does not, deny its 
obligation to carry for the complainant. Its claim is that it 
is only bound to carry for the complainant when complainant, 
like other forwarders, delivers its freight into its care and 
custody to be handled, transported and delivered by it through 
its own agents and servants, and that complainant bas no 
légal right to demand and enforce the use of défendant 'a 
passenger trains for the purpose of carrying freight in the 
spécial keeping of its own employés, to be by them handled 
in transit, and delivered at way stations and other places of 
consignment, and to hâve provided therefor spécial accom- 
modations, such as hâve been heretofore supplied to it under 
spécial contraets. It is upon this point the contest is to turn. 
The issue is not, therefore, -whether the défendant is bound 
to carry for the complainant, but can it be compelled to carry 
in the manner and with the divided responsibility proposed, 
Herein lies the novelty and importance of the question. 

No such question could hâve well arisen a half a century 
ago, because the methods of doing business and the facilities 
then provided for inland tra,nsportation were not such as to 
raise it. But we hâve made wonderful progress since that 
time in physical as well as mechanical development, and no 
instrumentality subject to man's service bas been more po- 
tential in bringing about the change than railroads. Trop- 
ical fruits, fish from the océans and lakes, and oysters from 
the bays, are now, through the co-operative énergies of rail- 
roads and express carriers, within the reach of almost every 
community. Thèse facilities, making possible and suggest- 
ing never-ending changes in the methods of business, and 
gradually, but certamly, making changes in the habits and 
tastes of the masses of our people, hâve opened up the way 
for and called express transportation into use. The dutiea 
aud offices of railroads and express carriers are widely dif- 
férent and totally distinct. The former was created to fur- 
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nish motive power, and to receive, carry and deliver such 
freights as are appropriate to such a mode of transportation; 
but the législatures granting them charters, with, perhaps, 
lew exceptions, never contemplated nor expected them to 
carry money, gold or silver bullion, bonds, bank notes, deeds 
and other valuable papers, jewels and other small articles of 
great value, fruits, fresh méats, fish or oysters, or other like 
■commodities liable to rapid decay, or live animais requiring 
spécial care and attention during their transportation. Nor 
are railroad companies authorized by their charters to receive 
notes, drafts, or other choses in action for collection and 
Tetum of proceeds, nor to receive and forward freight "with 
the bills and charges of forwarders attached, to be coUected 
f rom the consignée on delivery and returncd to the shipper, 
and in connection with such business to afford to the public, 
under a single carrier and an assured responsibility, safe, 
reliable and speedy transportation from and to ail points 
accessible by the use of two or more railroads. Nor are rail- 
roads, under their charters, required to render such services. 
Much of the services rendered by express carriers, and 
appropriate to their peculiar functions, is not such as is by 
law imposed on railroads. If express carriers were ejected 
from the railroads the latter could not be compelled to supply 
their places, and, consequently, the country would be without 
euch facUities, unless the railroad companies -would exceed 
their corporate obligations and voluntarily undertake to do 
what they are not legally required to do, and to do many 
things which, under their charters, they hâve no right to do. 
As they are under no légal obligation to render such accom- 
modations to the public, and could not be compelled to render 
them, they could, after ejecting the express carriers, monopo- 
lize the business, and dictate oppressive rates, while affording 
less safety, celerity and convenience to customers. As a sub- 
Btitute for the expéditions, reliable and necessary services of 
expressmen, the country would be dépendent upon an illégal 
asBumption of authority by railroads — an assumption, in 
some respects, in contravention of public policy, because it 
would enlarge their powers and influence for controUing the 



472 FEDERAL EEPOBTBB. 

business of the country, wliich, to say the least, is already 
sufficiently formidable. 

It is enough to say that railroads were not created to do an 
express business, and possess no légal rights to engage in it, 
cannot be required to undertake and perform it, and, I may 
add, ought not to be permitted to engage in those branches of 
the express business ultra vires their corporate powers. And 
as they are not legally bound to render express facilities to 
the country themselves, can they, by excluding the express- 
men, deprive the public altogether of thèse necessary facili- 
ties, or else exact such concessions as the petty resentments 
or the cupidity of their managers might prompt them to exact ? 
We think not. On the contrary, if the express business, as 
we hâve hereinbefore asserted, has become a convenience to 
the gênerai public, we think it the duty of ail railroad com- 
panies, through their managers, and in the exercise of the trusta 
coiifiàed to them for the public good, to make proper provision 
for everybody wishing to carry express matter over their re- 
spective roads, as, in doing so, they would be accommodating 
the public and fulfiUing to that extent the objecta and pur- 
poses of their création. 

The express business, -which had its inception as herein 
previously stated, now extends ail over the states, is carried 
on by numerous organizations which meet the requirements 
of the several localities in which they do business, and occu- 
pies every railroad lins in the country available for the pur- 
pose. They hâve an invested capital of over $30,000,000, 
and the Adams and Southern Express Companies are in daily 
use and occupation of 21,216 miles of railroad ; employ 4,297 
persons; make 911 daily trips over 64,560 miles, aggregating 
19,884,420 miles travel annually, and in the transportation 
of their freight they pay the railroad companies over $2,000,- 
000 per year. It is farther alleged, as showing the extent and 
magnitude of the express business, that thèse companies car- 
ried for the government $1,200,000,000 in 1878, and $601,- 
000,000 in 1879, and for private parties in the last-named 
year thè enormous sum of $1,080,000,000 ; and that the Adams 
Express Company alone receives and disburses an average in 
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New York city of 14,000 packages daily, employing therefor, in 
connection with its gênerai business, 918 horses, with the 
necessary number of -wagons. 

From this summary it will be seen that the express car- 
riage of the country is only second in importance to railroad 
transportation, and that the express business has so inter- 
woven itself into the présent methods that it cannot be dis- 
pensed with without producing an abrupt and disastrous révo- 
lution in the présent mode of carrying on trade. It has 
grown into immense proportions, and has become a necessity 
that cannot be dispensed with. It has obtained its présent 
enlarged usefulness under the fostering care of the railroads 
themselves, including the défendant company. It is profita- 
ble to the railroads, and useful and convenient to the public. 
The right of the public to hâve quick, reliable and safe car- 
nage of goods through expressmen has been reeognized for 
forty years. This gênerai récognition by the public and by 
railroad corporations, in connection with its admitted utility, 
Btamps it as a legitimate mode of railroad carriage. It is 
legitimately within the scope of their charters ; it is a lei-al 
duty imposed by law upon them. Endowed with extrac?r- 
dinary privilèges, to enable them to fulfil the purposes of tht^v'r 
being, they may be coerced to adapt their accommodatioas 
to the varying wants and necessities of gênerai trade. They 
must keep abreast of advancing thought as well as of me- 
chanical development. If they are under a légal obligation 
to attach a Westenhouse air brake, or a Miller platform, as 
insuring greater safety to employés and passengers, they are 
likewise bound to adapt their facilities for transportation to 
the growing demand and conveniences of trade. Such 
requirements can work no injustice to them, and is no inva- 
sion of their vested rights. For such improved service they 
are entitled to compensation to the estent of the maximum 
'jallowed by their respective ciiarters. No express carrier can 
ÎLawfully demand the carriage of his goods without paying 

Îeasonable rates therefor. The carriage of such freights ia 
n the strict line of railroad duty. It is a class of business 
bat pays well, and such as the railroads hâve horetofore 
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sought after. If the custody of the freights is retained hj 
the express carriers, the railroads will not be liable for any- 
thing more than the safe carriage of them. If they provide 
for the carrying and safely transport such freight, they will 
hâve done their full duty. And by doing this the railroads 
will reoeive their freight charges, the expressmen will be 
enabled to fulfil their engagements and continue their busi- 
ness, keep up the continuity of their connections, and the 
public will be supplied with an indispensable faeility, and no- 
injury or injustice will be done to any one, unless it may be 
that railroad companies and railroad managers may be 
deprived thereby of incidental profits and advantages to be 
obtained through unauthorized pursuit, and forced from the 
public by reason of the monopoly secured through the exclu- 
sion of lawful compétition. We conclude, therefore, that 
upon the naked obligation which the law imposes upon rail- 
road companies, and without référence to the considération 
to be hereafter adverted to, that the défendant is bound to 
render the services demanded by complainant, and that this 
court, in the exercise of its discrétion, ought to require 
défendant to discharge its légal duty in this regard. 

The second ground on which we think the relief prayed for 
may be granted is this : Complainant and the Adams Express 
Company hâve for more than twenty years done business 
over the System of roads now directly and indirectly under 
the control of the managers of the Louisville & Nashville 
Eailroad Company. By energy and fidelity, and the expend- 
iture of a large amount of money, complainant has suceeded 
in building up and establiahing a lucrative business over 
thèse lines, which constitute important links, securing continu- 
ity in its opérations. It has trained and reliable, servants, 
suitable chests, safes, wagons, horses, and trucks for collecting, 
transferring and delivering their freights; erected permanent 
shops and warerooms at varions stations; established rapid 
communication, and fixed and published a schedule of charges, 
and hâve a good and profitable, steady and reliable business, 
and an enviable and widely-advertised réputation; ail of 
which has been accomplished and the rights incident thereto 
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acquired under the friendly auspices of those wlio are now 
seeking to deprive complainant of the use of defendant's road. 

If défendant possessed the légal right, which he hère 
claimed, to refuse the accommodation which it has heretof ore 
«xtended to complainant, it ought not to be permitted to 
exercise it under the facts of this case. Defendant's long 
acquiescence in complainant's right to hâve transportation of 
its freight, the holding itself out for so long a time as a 
carrier of express matter, the encouragement it has always 
given to this class of business, considered in conection with. 
the investments made and the rights of the public to such 
service, musfc, in our judgment, estop it from exerting its 
authority to exclude complainant, if it had any at this time. 

A refusai to carry as heretofore for the complainant would 
inevitably do it great pecuniary injury, disse ver its connec- 
tions, cause it to lose the good-will of its customers, and 
depreciate its valuable property and equipments along defend- 
ant's road perhaps one-half. Complainant ought not j;o be 
held to be so dépendent on the mercy of its adversaries and 
interested competitors seeking to drive it from the field ia 
order to secure a monopoly to themselves. 

Défendant responds, saying that hitherto the complainant 
has occupied its road under and by virtue of spécial contracts, 
and it contends that complainant's enjoyment of the privi- 
lèges thus granted confers nothing more than was accorded 
by its contracts. The position, in a qualified sensé, is cor- 
rect. But it is equally correct that complainant lost nothing 
thereby. A farmer or other person wishing to ship one or 
more car loads of stock or grain, or other commodity, may, 
with a view to convenience, specially contract for a car or cara 
suitable for the particular purpose, to be furnished at a spec- 
ified time and place, and for such other facilities as he may 
néed. But his doing so is no surrender of his légal rights» 
existing independently of contracts or spécial agreements, to 
demand of a railroad company the shipments of ail suitable 
freights tendered for the purpose. The same principle is, ap- 
plicable hère. It was aitogether proper that the complainant 
and défendant, in view of the magnitude of their business, 
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fihould by spécial contract stipulate for tho facilities to be 
furnished by the one to the other, and fix the terms and con- 
ditions upon which the business should be done. But no right 
arising to the complainant from public considérations or the 
charter obligations of the défendant was thereby waived, 
Their contracta were in afifirmance of the pre-existing légal 
rights of the complainant, and an admission by défendant 
that the business proposed was within the scope of ita duties 
and reasonably remunerative. It was in reliance upon thèse 
rights conferred by law and public considération, and thus 
recognized by défendant, that the complainant made the in- 
vestments mentioned, and built up and established its bus- 
iness ; and it would be no less than a fraud upon it for the 
défendant to exclude it from ail further use of its road, rob 
it of its established, extensive and profitable business, and 
transfer it to another or appropriate the business to itself. It 
will not be permitted to perpetrate such injustice. 

We do not wish to be misunderstood. The fact that the 
complainant had preoccupied defendant's road conféra no 
priority of right. The défendant, to the extent of its cor- 
porate authority, the Union Express Company, and ail other 
persons or companies wishing to engage in the carrying of 
express matter over defendant's road, can enter upon that 
business on equal terms with the complainant. Neither the 
raUroad companies nor the courts can discriminate in favor 
of one or more parties as against others. Ail are entitled to 
the same measure of accommodation who may offer to do the 
like business, and it is the duty of the court to enforce, when- 
ever applied to, this légal rule of impartial justice, We 
hâve no disposition to discourage or liinder any one from 
entering into compétition with the complainant. The more 
of them the better it will be for the railroads, as well as for 
the public ; the railroada will thereby hâve more business, and 
the public be better protected against exorbitant priées and 
the exactions of aggregated wealth and business combina- 
tions. Eq[ual protection to ail will do this. It can never, 
however, be obtained by taking the fruit of one man's labor 
and giving it to another. 
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Antagonisms between railroads and the public exist more 
or less in every locality, and is too often manifested in the 
verdicts of juriea, unjust législation, and varions other ways. 
This is to be regretted. But the surest way of counteracting 
thèse popular resentments is to require the railroad com- 
panies and their managers to keep within their legitimate 
sphères, and compel them in good faith to administer the 
trusts confided to them for the public good. The court is as 
ready to protect railroad companies in the fuU enjoyment of 
their franchises, and against the injustice mentioned already, 
as it is to compel them to do their duty to the public. 

Judge Gresham, of Indiana, Judge Treat, of Missouri, and 
Judge Wood, of the fifth district, indieated the bent of their 
minds by granting restraining orders similar to the one issued 
in this case. I hâve consulted two of the district judges in 
this circuit who concurred in the conclusions herein an- 
nounced. Judge Harlan, as I understand his récent decree, 
decided the same question in the same way; and the asso- 
ciate justice assigned to this circuit, on being requested, a 
few days since, to sit with me on the hearing of this motion, 
said that he had confidence in the learning and accurate dis- 
crimination of Justice Harlan, and that he had no idea that 
he would, after investigation, etc., dissent from the décision 
made by the former. Thèse intimations and concurrent views, 
coming from so many and such high sources, hâve very ma- 
terially strengthened the convictions which I hâve myself 
entertained in relation to the questions involved. I shall fol- 
low the ruling of Justice Harlan, and continue the restrain- 
ing order until a final hearing can be had. 

The following order was then entered : 

"The motion of the complainant for a preliminary injunc- 
tion herein, according to the prayer of the original and supple- 
mental bill herein, having been brought on to be heard, and 
counsel for the respective parties having appeared and been 
heard, and the court having duly considered the questions 
involved, does hereby order that a preliminary injunction 
be issued herein restraining the said défendant, its agents, 
officers and servants, during the pendency of this suit, from 
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interfering with, or disturbing in any manner, the enjoyraent 
by the Adams Express Company of the facilities now ac- 
corded to it by the said défendant upon its lines of railway, 
for the transaction of the business of the said Adams Ex- 
press Company, and of the express business of the public 
confided to its care; and from interfering with any of the 
express matter or messengers of the Adams Express Com- 
pany; and from excluding or ejecting any of its express 
matter, or messengers, or employés, from the dépôts, cars 
and lines of said défendant, as the same bave been hereto- 
fore and are now enjoyed and occupied by the said Adams 
Express Company ; and from refusing to receive and trans- 
port in like manner, as the said défendant is now doing, 
over its lines of railway, express matter and messengers of 
the said Adams Express Company ; and from interfering with 
or disturbing the business of the said Adams Express Com- 
pany in any way or manner whatsoever, and from refusing 
to permit the Adams Express Company to continue the trans- 
action of its said business over the lines of the défendant 
on the same terms, conditions, privilèges, facilities and ac- 
comodations as are or may be permitted or accorded to any 
other express company, or to or by the défendant itself, in 
the conduct of an express business over its railway lines, 
npon the payment by the said Adams Express Company of 
ail lawful and reasonable charges which may be properly de- 
manded by the said défendant, or paid by such other express 
company or by the public to the défendant therefor, not in 
excess of the rates authorized by its charter, and not in 
excess of the rates charged to others for similar services, 
nor of those received by the défendant from shippers of ex- 
press matter to be carried by the défendant as such ; in the 
last case, less the reasonable cost of the accessorial service 
rendered by the railroad lines, and at the stations and on the 
trains of the said défendant, and with liberty to the parties 
to make such further application herein to the court as they 
may be advised is necessary to fix what is and shall be a 
lawful and reasonable compensation, or for any other matter 
growing out of the case. In event of a dispute betweea the 
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parties, pending tîie préparation of this cause, as to wliat ig 
reasonable compensation for the services performed by the 
défendant company, and what is a reasonable rebate to be 
allowed for sucb aecessorial service, such différence shall be 
referred to the court, after due notice, and pending such ref- 
ference the complainant shall not be disturbed by the défend- 
ant company in the transaction of express business over its 
Une." 



Albion Lead Woeks v. Williamsburg City Firb Inbubakob 

Company. 

{Circuit Court, D. MoMoehutetts. May 7, 1880.) 

iNsnHAiîcE — Ohai, Application— PoECE-PuMP — CoNTiNuiNaWARKANTT. 
True construction of the ingurance policy in this case hdd to be an agree- 
ment to insure, according to th« policy, and not the plan, the building 
shown upon a written plan used and referred to in making an oral appli- 
cation for insurance ; and the fact that a force- pump was marked on 
such plan did not create a continuing warranty that any particular 
kind of pump should always be maintained ready for use. 

BÀMB — CoNTramirQ Warkakty.— To make words used in an application 
for insurance in the présent tense a continuing warranty for the future, 
it would seem f rom the weight of authority that the fact referred to should 
be an important one, as the employment of a watchman, and if it is not 
important it will not be deemed such warranty. 

Samb— Same— Oral Btatement of Fact.— Where the con tract of insur- 
ance is in writing it would seem that an oral statement of fact in regard 
to the risk in the application could not be construed into a continuing 
warranty. 

Ihsuranoe— Incbbabe op Bise. — If there is a single change in a build- 
ing the jury are to say whether there is an increase of risk; but where 
there are two or more changea, one of which increases the risk, it is no 
answer to the f orfeiture provided in case of increase of risk, to saj that 
Bomething else diminishes it. 

Same — Samb. — An insurance policy provided that the policy should be 
void if there was any increase of risk from means within the control of 
the insured. Held, that such condition referred to some permanent 
change purposely undertaken, and not to something the resuit of mère 
négligence on the part of the assured, suchi as neglecting to hâve a 
pump repaired, etc. 
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Same— MiLL — Building becoming Unoccupied. — A condition in an 
Insurance policy upon a mill providing that tlie insurance shall be void 
if the premises become unoccupied, refers to sometliing more than a 
mère temporary suspension of work in the mill; and Tvhere, insuchi case, 
work had been stopped for flve days, the mill, in the meantime, heing 
used for the storage and delivery of goods requiring daily visita by one 
or t>To persons, held, that the policy waa not void. 

Action at law to recover for a loss by fire of the lead works 
and other property of the plaintiff corporation. The policy 
was dated May 26, 1875, and was renewed from year to year; 
the fire occurred May 2, 1878. The jury havingfound a ver- 
dict for the plaintiÊfs for $3,838.81, a new trial was moved 
for on the law and the facts. The facts material to the mo- 
tion were as follows : 

Mr. Eobbins, an insurance broker in New York, was applied 
to in 1873 by one of the directors of the company to procure 
insurance upon their property, and went to Dighton, in Mas- 
Baehusetts, where the works were situated, examined the 
premises, and made such inquiries as he thought fit of one of 
the persons employed there. On his return to New York he 
drew out in ink a sketch of the building which he had made 
on the spot, and wrote at the bottom a statement of certain 
facts connected with the risk in thèse words : "Building two 
stories high; first story brick, second story f rame ; roof, shin- 
gles laid in mortar. No fire in the building except under the 
boiler and lead fumace. Lighted with minerai sperm oil. 
Watchman day and night. Water runs ail the time. Tanka 
filled with water, with hose covering the floor below ; 50 fire 
buckets. On second floor, ores, di-ying pans ; ail the settling 
tanks, filled with water; 13 tanks — hold 1,000 gallons each. 
Second floor, storage. The nearest building to the works is a 
email store-house, 40 feet distant ; no other building within 85 
feet. Lead ground in oil and water. Nothing used in the 
works of an explosive nature." 

He procured insurance in 1873, but not with the défend- 
ants. When he applied to the défendants for insurance, in 
1875, he carried this paper in his hand, and answered ques- 
tions about the risk in part from the paper and in part from 
memory. The piesident of the défendant company said he 
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•would take the risk, if Mr. Eobbins would send him a copy 
of the plan and of what he had told him. He sent a copy 
of the plan and of what was written upon it, as above quoted, 
and nothing more. The policy sued on was then issued. The 
parts of it relied on by either party were as follows ; the words 
in italics being written, and the others engraved or printed: 

"The Wmiamsburgh City Fire Insurance Company, in con- 
sidération of sixty-two 50-100 dollars, to them paid by the 
assured hereinafter named, the receipt whereof is hereby 
acknowledged, do insure Albion Lead Works against loss or 
damage byfire to the amount oî five thousand dollars: $1,920 
on the two-story brick and frame building situate on the south 
side of the mainroad leadingfrom the dépôt to the village i/n the 
town of Dighton, Bristol Ce, Mass., as per plan in the office of 
M. P. Robhins é Ce, New York city, a copy of which is filed, 
No. 168,782, in this office; $2,300 on engine, boilers, steam and 
water pipes, machinery, shafting, belting,pulleys, hangers, appa- 
ratus, tools, implements and fixtures; $770 on stock, manufac- 
tured, unmanufactured, or in process of manufacture, — ail con- 
tained in above building." 

Below were many stipulations, of which a part of the first 
is as follows : 

"1. The application, survey, plan or description of the 
property herein insured, referred to in this policy, shall be 
considered a part of this contract, and a warranty by the 
assured during the time this policy is kept in force. Any 
false représentation by the assured of the condition, situation 
or occupancy of the property, or any omission to make known 
every fact material to the risk, or an overvaluation, or any 
misrepresentation whatever, either in a written application 
or otherwise ; or if the assured shall hâve or shall hereafter 
make any other insurance on the property hereby insured, or 
any part thereof, whether valid or not, without the consent 
of this Company written hereon; or if the above-mentioned 
premises shall, at any time, be occupied or used so as to 
increase the risk, or the risk be increased by the érection or 
occupation of neighboring buildings, or by any means what- 
ever within the control of the assured; or if the premises 

v.2,no.5— 31 
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became nnoccupied without the assent of the Company in- 
dorsed thereon; or if it be a manufacturing establishment, 
running in whole or in part over or extra time, or running at 
night without spécial agreement indorsed on this policy; or 
if the property be sold or transferred, or upon the passing 
or entry of a decree of foreclosure, or Upon a sale under a 
deed of trust ; or if the property insured be assigned under 
any bankrupt or insolvent law, or any change takes place in 
title or possession, except in case of succession in consé- 
quence of the death of the assared, whether by légal process 
or judicial decree, or voluntary transfer or conveyance; or if 
this policy be assigned before a losa without the consent 
of this Company indorsed hereon; or if the interest of 
assured in the property, whether as owner, trustée, consignée, 
factor, agent, mortgagee, lessee or otherwise, be not truly 
stated in this policy ; or if the assured keep gunpowder, fire- 
works, nitro-glycerine, phosphorus, saltpetre, nitrate of soda, 
petroleum, naphtha, gasoline, benzine, benzole or benzine 
vamish, or keep or use campheue, spirit gas, or any burning 
fluid composed in whole or in part of petroleum, or any of its 
products, or any çhemical oUs, without written permission in 
the policy, then, and in every such case, this policy shall be 
void." 

There was évidence that the processes of manufacture, 
when the works were in opération, consisted of corroding pig 
load in vats by means of acids, and afterwards grinding the 
corroded lead with oil and water by steam power. The 
pump was fitted to run by the power, but had been broken 
some three months or more before the second of May, 1878, 
the day of the fire. The manufacture of the red and white 
lead had been stopped April 27, 1878, and ail the persons 
employed in it, except the superintendent and one hand, had 
been discharged, and the watchman had been discontinued. 
TherQ were from 150 to 200 tons of lead in the corroding 
vats, and a good deal of manufactured lead stored for sale. 
The corroding vats were not in the insured buildings. The 
superintendent and man had occasion to visit the premisea 
daily, and had delivered several tons of lead to a purchaser 
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on the first of May, The fire waa at night, and was sup- 
pcsed to hâve been purposely set. 

There was no évidence that any of the repre&entations or 
statements made to the défendants when the Insurance was 
effected were untrue, but they insisted that there was a war- 
ranty that a watchman and an effective pump should be kept ; 
that the risk had been increased, and that the premises had 
"become unoccupied." 

The judge ruled, for the purpose of the trial, that the words 
written upon the paper, called a plan, were not a part of the 
contract ; that no continuing warranty or stipulation, in re- 
spect to the pump or the watchman, was made by the assured ; 
that the jury must décide whether the risk had been in- 
creased, and, in so doing, might take into considération the 
whole state of things at the time of the fire, setting diminu- 
tion against increase, if there were both; that the provision 
avoiding the policy, if the premises became unoccupied, did 
not necessarily mean if the manufacturing was stopped, but 
if the premises considered as lead works were unoccupied. 

G. W. Par sons and B. D. Smith, for défendant. 

G. Allen and J. Fox, for plaintiff. 

LowBLL, C. J. This case has been very oarefuUy argued, 
and I hâve examined ail the cases cited by counsel. One of 
the principal questions is whether there ia a continuing war- 
ranty or stipulation on the part of the plaintiff to keep a 
watchman and an effective pump. The first printed condition, 
or set of conditions, makes the "application, plan, survey or 
description" of the property a part of the contract, and a 
warranty by the assured, so long as the policy is kept in 
force. No language could more fitly describe a continuing 
warranty, or at least one renewed every year; but being in 
print, and intended for ail cases, it must be fitted to eaeh 
risk according to its particular circumstances. 

A careful study of the cases will show, what was likewise 
tostiûed by experts on the stand, that "plan," "application," 
iuxd "snrvey" are often used in the contracta as meaning the 
same thing. "Survey" is the word employed most commonly, 
and it is not diflScult to discover how it came to be used 
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instead of "application." When a person wrote to a company 
for insurance upon his house or mill, his letter was an appli- 
cation, but not often a full and satisfactory one, and the cum- 
pany would send back a form for a more full application. 
This paper usually had a caption, stating that it was to bô 
the basis for the insurance, and contained printed questions, 
with directions how they should be answered. This paper 
was filled out and signed by the assured, or by his agent, or 
by the agent of the company, and was the final application ; 
but to avoid misunderstanding it came to be called a survey, 
as, in many cases, the original letter might be called an 
application. 

The printed condition or stipulation, making the survey or 
plan or application a warranty, is found in a great many of 
the reported cases, and is often in substantially this form : 
"If the insurance is made upon a written plan, survey, or 
application, the same shall form a part of the policy, and be 
a warranty," etc. See, upon both thèse points, Glendale 
Mfg. Co. V. Protection Ins. Co. 21 Conn. 19; Slteldon v. Hart- 
ford Pire Ins. Co. 22 Conn. 235 ; May v. Backeye Mut. Ins. 
Co. 25 Wis. 291; First Nat. B.mk v. Ins. Co. N. A. 50 N. 
Y. 46; Garcelon v. Hampden Fire Ins. Co. 50 Me. 580. Thèse 
are samples of the cases, and the meaning is substantially 
the same in ail, that the written application, by whatever 
name it may be called, shall be a warranty. In this case the 
application was oral. There is no confliot of évidence upon 
this point. Mr. Robbina went to the defendant's with a 
paper in his hand and described the risk and answered 
questions. I suppose he answered them as they stand upon 
the mémorandum, so far as that goes; but it contains noth- 
ing about a pump, or about some other matters coucerning 
which there were oral représentations. Whethex he read 
from his mémorandum or not, or whether he read correctly 
or not, is immaterial, because it was what he said that was 
the foundation of the contract. Nor do I understand that 
the président asked for a written application. Ile said : 
"Send me a copy of the plan and your statements, and I will 
insure." He did not ask for a written statemeut, as aq 
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application, but, an oral aj)pIication having been made, he 
asked for a copy of it. At any rate, if he asked for a written 
application he did not receive one. The plan, with its mém- 
orandum, does not purport to be, and has none of the indicia 
of, such a document. The mémorandum is a mémorandum, 
and nothing more. There is in this case, therefore, no such 
plan, survey or application as this printed condition mentions. 

The référence to the plan in the written part of the policy 
is, in its form, like the ordinary référence in a deed, for the 
purpose of identifying the subject-matter, and has a similar 
meaning. The true construction of the policy is not thai the 
Company agrée to insure "as per plan," but they agrée to' 
insure according to the pclicy, and what they insure is the 
building shown on the plan. A force-pump is shown on the 
plan, but this cannot be considered as a warranty that 
any particular kind of a pump shall always be maintained, 
ready for use. One would wish to know the character of 
the pump, and how it was worked, etc., as to ail which 
there is no information. If it depended upon the steam 
which carried the works, it would probably not be useful on 
Sundays and holidays, nor when the mill was stopped, and 
there ia surely no warranty that the mill shall never be 
stopped. It is impossible to reconeile the décisions upon this 
question of continuing warranty. When an underwriter asks 
about the particulars of a risk he probably takes for granted 
that things will remain as they are ; but when the courts are 
asked to convert this impression into a covenant, and make 
words in the présent tense operate as a stipulation for the 
future, there is difficulty, and the authorities are doubtful and 
divided. The resuit, as far as I can gather it, is that when 
the fact appears to the courts to be a very important one, 
such as employment of a watchman, a majority of them 
hâve said that this ought to be considered a part of a con- 
tinuing engagement. When the fact does not appear to be so 
important, as that a dwelling-house is occupied, or that a 
clerk sleeps in a store, it is not of that character. 

There is great objection to thèse continuing warranties 
when they are conventional, or made up from words which do 
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not purport a future warrant, because, if tlie attention of tha 
assured had been called to them as continuing oovenants, 
they might bave been qualifled. Thus, in the important 
ease of Eipley v. JStna Ins. Co. 30 N. Y. 136, which is in 
accordance with the wcight of authority, if the assured had 
been asked whether he agreed to hâve a watchman every 
night, he would probably hâve excepted Saturdays ; but, be- 
ing asked, generally, whether a watchman was employed at 
night, he said "Yes." Tbere are other objections to oonstru- 
ing similar words in the same paper as représentations of the 
présent or covenant for the future upon an arbitrary stand- 
. ard of the importance of the particular subject. In ail thèse 
cases, on either aide, there was no written statement upon 
the Bubject-matter of the supposed warranty. Hère, then, 
was an oral statement that a watchman was at the mill "day 
and night," and there was an oral description of the force- 
pump. Thèse statements were tfue at that time, and trua 
at each renewal of the policy, and therefore it is of no con- 
séquence whether they are called warranties or représenta- 
tions. 

I hâve seen no case which holds that an oral statement of 
a factcouldbe construed into a continuing warranty or prom- 
ise when the contract is in writing. Clark v. Manufacturers' 
Ins. Co. 2 Woodb. & M. 472; 5 How. 235, merely décide that 
paroi évidence might be introduced to identify the written 
application referred to in a policy. That covenants cannot 
be imported into or taken out of a written contract by paroi, 
is an elementary rule, applicable to contracta for insurance 
as to others. See Abbott v. Shatvmut Mut. Fire Ins. Co. 3 
Allen, 213 ; Schmidt \. Peoria Mut. Ins. Co. 41 111. 295; Hig- 
ginsony. Dali, 13 M&sB.QG; Kimbally.jEtna Ins. Co. 9 Allen, 
540. The judgment in the case last cited reviews the author- 
ities, and décides that an actual promise, if oral, cannot be 
given in évidence todefeat a policy which has once attached. 
Ilere there is no contention that an oral promise was made, 
but only that the court ought to infer one from the oral state- 
ment of a fact. 

In respect to increase of risk I understand the law to ba 
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that if there is a single change, stich as a new use of ib« 
building, or an altération in them, the jury are to say whether, 
npon the -whole, the risk is greater or less. If, however, there 
are two or more changes, unconnected with eaoh other, and 
one has increased the risk, it is no answer to the plea of for- 
feiture to say that something else has diminished it. Curry v. 
Com.Im.Co. 10 Pick. 586. 

In that case numerous witnesses testiûed that an enlarge- 
ment of the insured dvelling-house, and a contemporaneous 
removal of the uninsured barn to a greater distance from the 
house, did not inorease the risk, and the verdict for the plaintiflf 
•was sustained. See, also, Jone» Mfg. Co. t. Mfrs.' Ins. Co. 8 
Cush. 82, and Date v. Gcme Dist. Mut. Co. 15 U. C. (C. P.) 175, 
as to single and contemporaneous changes ; and, as to others, 
Heneker v. Brit. Am. Assn. 13 U. C. (C. P.) 99, and Loma» 
V. Brit. Am. Assn. 22 U. C. (213) 310. Within this rule it 
was proper for the jury to inquire whether stopping the mill 
was, upon the whole, considering the decrease of risk from 
accidentai fires, and the increase from the discharge of the 
watchman.and want of power for the pump, such a change 
in the use or occupation of the premises as to increase the 
risk. 

There is another question which has impressed me more 
forcibly during and since the argument of the motion than 
it did at the trial. The steam-chest of the pump was broken 
some weeks before the mill was stopped, and was not re- 
paired. It is a fair question whether any one in authority at 
the plaintiff's works was informed of this faot; but it is 
clearly a matter "within the control of the assured," and, 
therefore, if the neglect to repair the pump was an increase 
of the risk within this covenant, that part of the case should 
bave been left to the jury by itself, and not as part of the 
gênerai change of use and occupation which took place after- 
wards. 

I am of opinion, upon considération of this condition, and 
construing it with the context, that it does not refer to mare 
négligence of the assured, however gross, or however it may 
increase the risk ; but to some permanent change, purposely 
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undertaken, in the structure, use or occupation of tlie insured 
premises. For instance, if the assured neglected to lock hia 
doors at night, tho risk might be largely increased; but, 
though he had done this for a week together, it -n-ould not be 
Buch a change as is contemplated by this condition. The 
failure to repair this pump was a bit of négligence, great in 
degree, perliaps, and upon an important matter, but still a 
pièce of négligence by the servants of the assured, or by them- 
selves, in the conduct of their business, and the care of their 
property, against which they are insured. 

I hâve examined many décisions upon this subject, and 
bave not found one in which the point has been taken that a 
neglect of this sort was within the covenant. There are 
many in which a temporary use permitted things, from heed- 
lessness or good nature, increasing the risk and causing the 
loss, hâve been held not to be within it, but in none of them 
was the négligence so long continued as in this case. Dob- 
son V. Sothehij, M. & M. 86; Shaw v. Eobberds, 6 A. & E. 75 ; 
Gates V. Madison County Ins. Co. 5 N. Y. 469; Loud v. Citi- 
zens' Mut. Ins. Co. 2 Gray. 221. In one a house was vacant 
for several weeks, and the court held that, if there was no 
intentional abandonment of the occupation of the house, but 
the insured was using reasonable diligence to obtain a tenant, 
there was no forfaiture. Gamwell v. Mer chants' Ins. Co. 12 
Cush. 167. That case differs from this, because hère there 
was no évidence of reasonable diligence; but, upon gênerai 
principles of the law of insurance, the ruling muât hâve been 
the same, without that élément, so long as the assured had 
not purposely given up the use of his house. Diligence does 
not come into question in this connection; its présence >wili 
not save a forfeiture if the risk is changed, nor will it if it is 
not. 

The condition avoiding the policy, if the premises "become 
unoccupied" without the consent of the company, must like- 
wise refer to something more than a temporary suspension of 
work in a mill. The works had been stopped for five days, 
and how soon it would hâve been renewed is uncertain. But 
I think they were not unoccupied, within the meaning of this 
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clause, while used for the storage and delivery of goods re- 
quiring daily visita by one or two persons. I am confirmed 
in this by the fact that, since the policy was issued, the de- 
fendant Company bas added à clause in this connection aVoid- 
ing a policy if work in a factory is stopped. 

The resuit is that the rulings are sustained, and there must 
be judgment on the verdict; 



Ceampton V. Jekkowski. 

(Circuit Court, D. Vermont. May 19, 1880.) 

BANKnupTCT— Pabtnership— CoNDiTioNAL SiALp.— F. and défendant en- 
tered into partnership, F. furnisliing $1,500 in cash and défendant $4,500 
in goods. Snbsequently they dissolved, P. talcing the stock and giving 
défendant notes for his interest, then two-thirds; defendant's Bhareto 
remain as his property until the notes were paid, and ail goods pur- 
chased in the meantime, in place of those sold, to be substituted tô 
title of défendant. Subsequently, F. becoming embarrassétl, défend- 
ant, to protect himself, bought the stock, paying something more than 
his debt, and, within two months thereafter, F. was declared a bank- 
rupt. In an action against défendant, by F. 's assignée, held, that de- 
fendant was liable to such assignée for the value of one-third of the 
original stock on hand, one-third of ail that had beén purchased with 
proceeds of original stock, and ail of the stock purchased by F. from 
his own resources, including goods bought on crédit and not paid for. 

In Equity. 

W. L. Burnap and J. G. Baker, for orator. 

Prout é Walker, for défendant. 

Wheeleb, D. J. This cause was heard at last term on bill, 
answer, replieation and proofs. Martin P. Flack and the de- 
fendant entered into partnership on the first day of Aligust, 
1876, the termB of which were in writing, and were, among 
other things, that Flack should put in $1,500 capital, and the 
défendant ready-made clothing to the amount of $4,500. The 
answer allèges that the goods were to remain the property of 
the défendant until Bold in the course of business j and the 
défendant has so testiûed. Flack dénies this, and testifiea 
that the written articles of partnership will show how it was; 
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Thèse bave been produced and put into the case, and they do 
not provide that the goods shall so remain the property of the 
défendant. On this évidence it is found that the goods put 
into or brought into the business became the property of the 
firm and belonged to the partners respectively in proportion 
to their respective interests. 

They continued in partnership until February 8, 1877. 
Their partnership property then inventoried at $5,824.35. 
By agreement the défendant took out $800 in amount of the 
goods, and sold his interest in the residue to Flack for $500 
in cash, and his notes of $500 each for the balance, to be- 
come due in six, twelve, eighteen and twenty-four months. 
Mack's $1,500 had remained in ail the while. The défendant 
had put in goods and drawn out money in amounts not defi- 
nitely stated, and it is difficult to détermine how much he 
had in at that time. Upwards of $400 of the inventory rep- 
resented accounts and fixtures which he did not buy. In 
view of the priée he sold at, $3,000 must be a libéral allowance 
for his share of the remaining $4,500, and a little over. On 
the whole it is found that his interest in what Flack had of 
the firm was $3,000, and Flack's $1,500, so that he owned 
two-thirds and Flack one. The sale was a conditional one, 
such as the laws of the state recognized, and provided that 
the goods were to remain the property of the défendant until 
the notes should be paid, and that ail goods purchased in 
place of those sold should be substituted for them in the title 
of the défendant. 

Flack continued the business until into October, 1877, sold 
old goods, bought new, some for cash and some on crédit, 
paid the défendant the note which fell due in that time, but 
did not pay his other creditors, and became badly insolvent. 
The défendant leamed of his condition, and, to save himself, 
bought the stock of goods and fixtures then on hand at about 
$460 more than his debt, paid $400 in checks, and about 
$60 in money, delivered up the notes, and took the goods 
away. Within less, than two months a pétition in bank- 
ruptoy was filed against Flack, upon which he was adjudged 
a bankrupt, and the orator was appointed assignée of his 
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estate. This bill is brought to set aside the conveyance of 
the goods, or of Flack's interest in them, to the défendant. 
Upon the évidence and the circumstances shown it is quite 
clear that the sale and conveyance were made to give the 
défendant a préférence over other creditors, and to prevent the 
property from coming to the assignée in bankruptcy, if there 
should be one, as there has been, and that the défendant had 
reasonable cause to believe, and did believe, and know that 
Flack was insolvent, and that the purpose of making the sale 
and conveyance was as has been stated. Upon thèse facta 
the transfer, so far as it operated as sueh upon property to 
which the défendant had not the right before, was, under the 
provisions of the bankrupt law, void as to the plaintiff. 

Much has been said about the effect of a mortgage upon 
Personal property which the mortgàgee has, by the terms of 
the mortgage, a right to sell ; and upon after-aequired prop- 
erty which the parties, by the terms of the mortgage, attempt 
to cover by it ; but it does not seem to be necessary to consider 
such questions hère. There has been no mortgage or attempt 
to mortgage any of this property. The rights of the défend- 
ant dépend upon the title he retained; not upon any title he 
acquired by mortgage from Flack. He sold to Flack, reserv- 
ing the title till payment. The question is as to the extent of 
that réservation. He reserved the title to the two-thirds 
which hè sold ; the other third was already Flack's, and the 
title to that was not affected, nor attempted to be affected. 
His only right to Flack's third of that property is what he 
undertook to get by the transaction which the law makes null 
as to the orator, so as to give him the right to the property or 
its value, so far as it was Flack's. 

Upon this view there is no diificulty about the rights of the 
parties in respect to property on hand at the time Flack 
bought ont the défendant. One-third of that property, or 
the value of one-third, belongs to thé orator as assignée; the 
other two-thirds the défendant had a right to by virtue of his 
lien. The défendant took the whole away and disposed of it^ 
and thereby has become liable to accoùnt to the orator foi 
one-third of its value. 
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The more difScult questions arise in respect to the property 
acquired by Flack afterwards. Some of this property was 
probably paid for from the avails of the original property 
sold ; some of it may bave been paid for with other property 
of Flack; r.nd some of it appears to hâve been bought on bis 
crédit, and not paid for at ail. The rights of the parties are 
to be determined by the laws of Yermont, although the estate 
of the bankrupt is taken and distributed under the bankrupt 
law of the United States. 

Paris V. Vail, 18 Vt. 277, shows wbat the laws of the state 
are upon most or ail of thèse questions. That case was fuUy 
eonsidered, and does not appear to bave been doubted or ques- 
tioned since. Williams, C. J., dissented to a part of the 
judgment, but on the ground that, as he thought, the relation 
of landlord and tenant gave the plaintiff some additional 
right to property added by the purchaser to that which had 
been conditionally sold. There is no such relation hère. It 
was held that the plaintiff, who was lessor of a farm, stock, 
and farming tools, by a lease providing that the stock and 
farming tools, and ail other stock and farming tools which 
might be added to or substituted for the same, should be and 
remain the property of the plaintiff as security for the pay- 
aient of the rent, etc., could not hold stock and farming 
tools added by the tenant from his own resources, during the 
term and before payment, against the creditors of the tenant, 
and that he could hold the stock and tools substituted by the 
tenant for the original stock and tools. Hère the provision 
in the agreement of conditional sale from the défendant to 
Flack was that the goods sold, and those purchased by Flack 
and substituted for them, should be held bythe défendant for 
the payment of his debt. As to those purchased by Flack in 
substitution for the original goods, from the avails of them, 
the défendant is entitled to hold them to the same extent he 
. "ould the original goods; that is, to the extent of two-thirds 
of their value. For the other third he is liable toaccount to 
the plaintiff. Those, if any, purchased by Flack distinctly 
from his own resources, including those not paid for from 
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any source, the plaintiff is entitled to an account for in 
•whole. 

This case is not like Mitchell v. Winslow, 6 Law Eep. 347, 
2 Story, 630, cited by Williams, C. J., in bis dissenting opin- 
ion in Paris v. Vail ; nor like Platt v. StewaH, 13 Blatchf. 481, 
reversed in part on appeal; Stewart v. Platt, Suprême Court 
United States, October term, 1870, Chicago Légal News, 
JFebruary 28, 1880; for each arose under the laws of a state 
authorizing chattel mortgages — the former in Maine and the 
latter in New York; wbile in Vermont, at the time of thia 
transaction, there was no statute authorizing a mortgage of 
chattels in any form, and no mode by which a lien upon 
them as against creditors could be created by act of tbe par- 
ties other than by piedge or by conditional sale reserving 
title. Neither is it like Cramton v. Tarbell, District Court 
United States, District Vermont, for in that case there was a 
loan of aetual value, made in good faith, upon security taken 
in good faith on the occasion of making the loan, which is 
expressly saved by the bankrupt law. Act of June 22, 1874, 
§ 11. Hère the défendant undertakes to acquire Plack'a 
interest by a transfer which the bankrupt law déclares void. 

The évidence does not show definitely the amounts of thèse 
classes of goods, nor their value, nor the value of the share 
to which the assignée is entitled. The case must, therefore, 
go to a master to hâve thèse amounts and values ascertainéd. 

Let decree be entered for an accoùnt of the value of one- 
tihird of the original goods purchased by Flack of the défend- 
ant, and of those substituted therefor, and of the value of 
those purchased by Flack and paid for from bis own re- 
fiources, aside from the goods purchased of défendant, if any, 
and those purchased by Flack and not paid for, taken by the 
défendant, and for the payment of thèse amounts, when 
ascertainéd, to the orator, with costs. 
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In re United States vs. Oiqabs, ete. 

(Dùtriet Court, E. D. Pennsylvania. Hlay 25, 1880.) 

Fées— Rétention of bt Opficebs of Court in Retende Cases— Pba(v 
TiCB. — In revenue cases, when the government is successful, the district 
Bttorney, clerk and marshal may retain their fées ont of tlie moneys col- 
lected as in otber cases 

Bamb — AcTS OF CoNGBESS — CONSTRUCTION OF. — Sections856 and 3216 of 
the Revised Statutes, providing tliat the fées for wliich the Dnited States 
are liable shall be paid on the settlement of the officers' accounts, and 
that costs recovered by the government shall be paid to the collector of 
internai revenue, relate only to cases in -which the government is unsuc- 
oessf ul, and to cases in which it has paid fées in the progress of the cause, 
and subsequently recovered them,as costs. 

Bame — Circuit Court. — Concurring opinion by circuit judge establish- 
ing same rule for circuit court. 

Bamb— Payment into Court — Practice. — The practice of paying the 
entire amount recovered, including fées, into court, in such cases, ap- 
proved. 

Thia was a motion for an order to pay the local collector 
of internai revenue the whole fund recovered by the govern- 
ment in certain revenue cases, and paid into the registry of 
the court, including the fées, costs, charges and expenses of 
the officers of the court. The only question raised by the 
motion was whether the fées of the officers might be retained 
by them, or should be paid to the collector. 

John K. Valentine, U. S. District Attorney, for the motion. 

A. Sydney Biddle, contra. 

Butler, D. J. This motion contemplâtes a change of 
practice, respecting the officers' fées in revenue cases. Here- 
tofore, the fées, in thèse, as in other cases, hâve been retained 
by the officers when coUected and received, and accounted 
for in their semi-annual returng. Now, it is claimed, that 
the amount should be paid over to the internai revenue de- 
partment, through the collector, and the officers look to the 
treasury for its return. 

That the practice heretofore pursued conformed to the law, 
as it existed prior to the aot of June 30, 1864, re-enacted 

•Preparedby Frank P. Pritchard, of the Philadelphia Bai. 
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July 13, 1866, (Eev. St. § 3216,) is not, I believe, open to 
doubt. The act of February 26, 1853, (Rev. St. §§ 823, 828, 
839, 842,) prescribes what fées shall be allowed to tbe elerk, 
district attorney, and otherofficers; and sections 839, 842 and 
844 show, -with great distinctness, that thèse fées are to be re- 
tained by the officers, when received, until the limit fixed as 
the maximum of their compensation is exceeded. Each one 
of thèse sections 839, 842 and 844 recognizes this right to retain 
in plain terma, the last declaring "that every district at- 
torney, clerk and marshal shall, at the time of making his 
half-yearly return to the ajitorney gênerai, pay into the 
treasury * • * • any surplus of the fées and émolu- 
ments of his office, which said return shows to exist, over and 
above the compensation and allowances authorized by law to 
be retained by him." 

Section 856 provides that "tbe fées of district attorneys, 
clerks and marshals, * • * in cases where the United 
States are liable to pay the same, shall be paid on settling their 
accounts at the treasury." And on this language, and that of 
the act of July 13, 1866. (Rev. St. 3216,) the argument in 
support of the motion is based. The "cases where the United 
States are liable to pay," (referred to in section 856,) are not, 
however, suits in which the fées are coUected from its antag- 
onists ; but others, in which it is an unsuccessful party, and, 
also, where services are required (such as the act spécifies) 
for which no fées are taxed to the défendant. Where the 
United States is successful, and the fées are recovered from 
the défendant, it is not liable to pay, and the case does not 
fall within this section. This construction is reasonable, 
and conforms to the language employed; while any other 
would bring the section into conflict, not only with the sev- 
eral sections before referred to, (which provide, as bas been 
seen, for the officers' rétention of their fées,) but also with 
the section immediately foUowing it, (section 857,) which 
directs that "the fées and compensation of officers, and persons 
hereinbefore mentioned, except those which are direeted to 
be paid out of the treasury, shall be recovered in like manner 
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as fees of the officers of the states, respectively, for like serv- 
ices are recovered. " 

The distinction in the mind of the draughtsman of the act, 
■which, without this section, would hâve been plain, is thu3 
put beyond doubt. The fees, other than those which are 
to be paid out of the treasury, are those which are taxed and 
coUected in suits; and thèse are to be recovered as like fees 
are recovered by similar officers of the state. In Pennsyl- 
vania snch fees are recovered by taxation and exécution, if 
not voluntarily paid; and when recovered belong exclu sively 
to the ofïïcer. The plaintiff in. whose suit tliey are collectei 
bas no claim upon, nor responsibility respecting, them. 
Beale v. The Commonwecdth, 7 Watts, 186. In this case Chief 
Justice Gibson says: "He who orders the service is also 
liable on an implied contract. Down to the receipt of them 
(the fees) by the sheriff he certainly is; but it cannot be 
doubted that payment to the agent of the creditor, by the 
debtor ultimately liable, discharges the collatéral liability of 
the intermediate one. If the money be lost in the sheriiï's 
hands it is lost to him whose property it was at the time ; for 
a loss wjiich would not hâve happened without some degree 
of négligence must be borne by him whose inattention occa- 
BÏoned it, and it is the business of the ofûcer to see that the 
eheriff pay over his fees." 

The act of July 13, 1866, which provides "that ail judg- 
ments and moneys recovered or received for taxes, costs, for- 
feitures and penalties shall be paid to collectors as internai 
taxes are required to be paid," effects no change in the exist- 
ing law, except to require the costSj which belong to the gov- 
ernment, to be paid into a différent department in internai 
revenue cases. Thèse costs consist in expenditures made by 
it during the progress of suits, and taxed to and recovered 
from défendants on its account, and this, manifestly, was its 
only purpose. It does not require the o&ceva' fees to be thua 
paid over, and no proper object is discoverable for such a 
requiremént' The fees belong to the officers as the émolu- 
ments of their offices. Conceding that congress might require 
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the payment, and send tlie ol'fiuers to avio-.lic ùopartmcnt to 
recover them back, sunh a piirpose will iiot be attributed to 
the statuts in the absence of plain terins to that efïect. 

This interprétation gives full force to the language of tho 
Btatute, and, I hâve no doubt, to its purpose. The f^.istinction 
between costs to which asuecessful party is entitled, and /ces 
belonging to an officer, is well understood by the profession, 
and is judically stated by the court in Messer v. Good, 1 S. 
& E. 248, and again in Beale v. The Commonwealth, before 
cited. In the former case the court says: "Costs are an 
allowance to a party for expenses incurred in condueting his 
suit ; fées are a compensation to an ojicer for services ren- 
dered in the progress of the cause." The act of 1866, mani- 
festly, recognizes this distinction, and -was npt intènded to 
affect the officers referred to, by taking possession of their 
fées, but simply to turn the money coming to the government, 
in the form of costs, from revenue cases, into another depart- 
ment, more appropriate for its réception. 

The entire amount collected in the cases referred to, has 
been paid into court ; and we regard this as a proper practice, 
as it affords ail persons interested an opportunity of contesting 
the officers' claims. 

The motion is therefore denied. 

McKennan, g. J. The statutes referred to in the opinion 
of the district judge apply as well to the disposition of money 
collected or paid under proceedings in the circuit court as to 
money in the custody of the district court. Hence it was 
desired that the circuit judgè should sit with the district judge 
at the argument of the motion. 

The questions involved in it were argued with great fulbiess 
and ability, and the foregoing opinion is the resuit of our con- 
current judgment. It is to be understood, therefore, as prac- 
tically an adjudication by both courts, and as establishing the 
rule by which similar applications will be determined by the 
circuit court. 
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WHiTEHOusœ, Assignée, v. Thb Continental Fisb Ins, Co.* 

Samb V. The Com. Firb Ins. Co. 

Same V. The Manhattan Fiée Ins. Co. 
(Circuit Court, E. D. Pennsylvania. May 18, 1880.) 

Bbmotal of Causes — Time of Removal — Act of Congbess.— Under the 
act of March 3, 1875, it is not necessary that the cause should be removed 
from the state court at the flrst term at which it could be put at issue, 
but It may be removed at any time before the ploadings are completed, 
or at the flrst term following their completion. 

Bamb — Removal fob Looai. Influence or PEE-nroiCB. — The provisions 
of the act of 1867, (Rev. St. j 639,) for the removal of causes from the 
state courts, on the ground of local influence or préjudice, are not re- 
pealed by the act of 1876. 

Thèse were rules to remand causes to the state court. 

The record showed that the above suite were commenced 
in the court of common pleas of Schuylkill county, Pennsyl- 
vania, on September 5, 1874. Défendants appeared by coun- 
sel, but no déclaration was filed, or any further proceedings 
taken, until November 17, 1879, when défendants filed péti- 
tions for the removal of the causes to the United States cir- 
cuit court. The pétitions set forth that the matters in dis- 
pute in each case exceeded f 500 ; that the controversy was 
between citizens of différent states, the plaintiff being a citi- 
zen of Pennsylvania, and the défendants being corporations 
organized under the laws of New York, and having their 
principal oflBces in the city of New York ; and that petitioners 
believed that, from préjudice and local influence, justice could 
not be obtained in the state court. The pétitions were ac- 
companied wtth the usual bonds to remove the record to the 
United States court, and the record was filed in the circuit 
court at the first term after the filing of the pétitions. 

Hon. J. B. Beilly, for plaintiff. 

Q.R.d S. H. Kaercher and E. D. Smith, for défendants. 

Butleb, d. J. The rules taken must be dismissed. The act 
of March 3, 1875, section 3, requirea the pétition for removal 

•Prepared by Frank P. Pritchard, Esq., of the Philadelphia Bar. 
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to te filed "before or at the term at which such cause could bo 
first tried." The causes hère involved, -were not at issue, nor 
had any step been taken to put them at issue, when the péti- 
tion was filed. In that condition tbey could not be tried. The 
citation from "Buskin's Indiana Practice" — "We understmid 
that Justice Davis, when sitting in circuit for the district of In- 
diana, held that the application for removal must be made at 
the first term atwhich the cause could h&put atissiie" — istoo 
uncertain to be regarded as authority. Much more important 
are the cases of Scott et al., Trustées, v. Clinton é Spring- 
field R. Co. 8 Chicago Légal News, 210, (6 Bissell, 629,) and 
Michigan R. Co. v. Andes Insurance Co. 9 Chicago Légal News, 
34, in which it was held that, inasmuch as the cause cannot 
be tried, until the issues are made up, the application is in 
time if it corne before the pleadings are completed, or the next 
term foUowing their completion. In the valuable note to Tay- 
lor V. Rockefellow, Am. Law Eeg. (N. S.) vol. 18, No. 5, p. 813, 
the same judgment is expressed by the intelligent author. 

This construction is consistent with the spirit of the stat- 
ute, as well as with its terms. The object in limiting the 
time for application is to guard against loss of opportunityfor 
trial, from delay in making it. Where, as hère, it is made 
before any step bas been taken towards forming an issue, 
no such losB can resuit. 

But thèse applications are within the terms of the act of 
1867, providing for causes in which local influence or préju- 
dice is likely to defeat the ends of justice, Eev. St. § 639; 
Dillon on "Eemoval of Causes," 22, 23, 25, as well as that of 
1875; and they might, therefore, hâve been made at "any 
time before trial or final hearing." Insurance Co. v. Dunn, 19 
Wall. 214 ; Vawnever v. Bryant, 21 Wall. 41. There bas been 
no express repeal of this provision of the statute of 1867, and 
there does not seem to be any by implication, Dillon on 
"Kemoval of Causes," 25; Cook v. Ford et al. 16 Am. Law 
Eeg. (N. S.) 417; Zinc Co. v. Trotter, 17 Am. Law Eeg. (N. 
S.) 376. Eegarding it as in force, ail question respecting 
the defendant's right to trial hère is removed. 

The other matters objeeted to are immaterial. ' : ■ 
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BuRGESs V. SouTHBRiDGÉ Savings Bank and others. 
{Circuit Court, D. Massachusetts. May 7, 1880.) 

MORTGAGE — InTEBEST ON DEBT AFTER DuE — lîTSURANCE PKBMltTMS 
PAID BY MOBÏGAGBE — ALLOWANCKS TO MûIlTSAGEE. 

In Equity. 

LowELL, C. J. The Southbriclge Savings Bank, holding a 
first mortgage upon the premises which are in controversy 
hère, were made défendants, perhaps without necessity, but 
were made so, in this suit, and in several others, in which 
Thomas Burgess is plaintiiï. The controversy appears to be 
between the plaintiff and Mrs. Tyler, holding a second mort- 
gage, which the plaintiff says should be postponed to his, 
which is, in order of time, the third. 

By consent of parties a decree was entered for a sale of 
the land by the savings bank, and for payment into court of 
the proceeds of sale, beyond what is due them on their mort- 
gage. The account has been rendered, and two or three 
questions are raieed upon certain charges made by the bank 
against the proceeds. 

• The debt bears 7 per cent, interest by the agreement of the 
parties, and the first question is whether, after a default, the 
mortgagees are to charge that rate or only 6 per cent. Even 
if I am not positively bound by the décisions in Massachusetts 
I ought to foUow them in a case of this kind, unless they 
àppear to me decidedly unsound. I understand those decis. 
ions to be that the rate of interest agreed between the parties 
for the forbearance of money is, in gênerai, understood to mean 
that the rate shall so continue until payment, or until judg- 
ment, and therefore is the true rule of damages under the 
statute of Massachusetts, which fixes the rate of 6 per cent, 
only when the parties bave failed to agrée on some other. 
Brannon v. Hursell, 116 Mass. 63. 

It is not worth while to examine into the niceties of the 
cases on this subject, because it is plain that both parties 
understood that this debt was to beat 7 per cent, interest. It 



BimaESS 9. BOÇTHBBIDaB SAVIKaS BAKE. 801 

-was payable on demand, with that rate agreed on, and if that 
ehould be held to mean that 7 per cent, should be paid until 
default, and 6 per cent, thereafter, it is meaningless, as there 
was a default the day after the mortgage was delivered. The 
parties hâve acted on this theory and settled àcoordingly. 
Bosides, the défendants hâve been prevented from realizing 
their money whoUy by the suits instituted by the plaintiff. 

The premmms of Insurance are properly chargeable against 
thè fund. There was a covenant in the mortgage, in the most 
ample terms, authorizing the bank to insure at the expense 
of the moi-tgagees, and a condition for the repayment of the 
premiums. It is true that after the mortgagees had taken 
possession they insured on their own moneys, and a question 
tnight possibly hâve been raised upon the form of policy 
whether it came within the covenant. The évidence is that 
they intendod to insure for ail persons interested, and were 
advised by the agent of the underwriters that mortgagees in 
possession should insure in this way. Under thèse circum- 
stances I do not think that they could hâve refused, in a court 
of equity, to account for the insurance money if they had 
recovered it. and therefore they should be allowed the pre- 
miums. 

It is admitted that a small item for compound interest 
must be disallowed; that a return premium received since 
the account was made up must be credited. The only other 
question is upon counsel fées and expenses, The charge of 
the mortgagees for care of the promises is disallowed, because 
it seems that they agreed with the plaintiff to employ a man 
for this purpose, and did employ him, and his very reasona- 
ble charges are allowed. 

The mortgage permits the bank to deduct aU costs, charges 
and expenses of suits concerning the premises; and the évi- 
dence shows that they bave been put to a great deal of charge, 
rather uselessly, perhaps, and hâve been obliged to spend 
money for costs and fées to défend their title. I allow on this 
account the sum of $450. 

Making the changes in the account, in accordance with 
this opinion, the Southbridge Savings Bank stand charged 
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with a balance of |8,670.79. I understand the money has 
been invested by consent of the parties, and of course wbat- 
ever interest is earned -will be added to this balance. 



United States v. Jackson. 
[Circuit Court, D. New Eampshire. May 13, 1880.) 

Battkrtjptcy — Congé ALMBNT of Propbutt — Indictmbnt fob. — An in- 
dictment under the bankrupt law for wilful and fraudulent conceal- 
ment of his goods by the bankrupt alleged sucli concealment some 
monthsafter the adjudication, " ail then and there the property" of him, 
the said bankrupt. Hdd, that the f allure to allège specifically that the 
property concealed was the property of the bankrupt, at the time of the 
adjudication in bankruptcy, waa a formai defect. 

Inbictment — Defects ik.— A particular intent which, by the statute, 
makes an act a crime is matter of substance, but mistakes in expressing 
the substance of a crime, if the meaning eau be understood, will be 
looked upon as formai defects. 

Mr. O'Ray, U. S. Attorney, for the United States. 

Mr. Clark, for respondent. 

LowELL, C. J. The Eevised Statutes, in section 5132, punish 
a person "respecting whom proceedings in bankruptcy are 
commenoed," whetber by hisown pétition or that of his cred- 
itors, "who, with intent to defraud, wilfully and fraudulently 
conceals from his assignée, or omits froni his inventory, any 
property or effects required by the title to bedescribed therein." 
The indictment charges such an ofPence. It is demurred to 
upon the ground that there is no intelligible allégation that 
the goods and chattels said to hâve been concealed were the 
property of the défendant when the proceedings were begun. 
That the défendant waS made a bankrupt in March, 1876, and 
that an assignée was chosen and qualified in April, are set 
forth, in a mode not objected to. After stating thèse facts 
the indictment proceeds to say that Cornélius Coolidge, the 
assignée, was entitled to bave and receive, for the benefit of 
thé defendant's creditors, ail the estate and effects assignable 
under the laws of the United States concerning bankruptcy ; 
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yet that the said Noah Jackson, after the commencement 
of the proceedings in bankruptcy respecting him, to-wit, on 
the first day of November, 1876, at Hillsborough, in New 
Hampshire, did, with intent to defraud hia creditors, etc., 
wilfuUy and fraudulently coneeal from his assignée, and bas 
continued to coneeal from him, a large part of his property 
and effects reqaired by law to be described in the inventory 
by law required to be filed, no part of whioh was exempt or 
belonged to the défendant after said proceedings were com- 
meneed, to-wit: "did unlawfully, etc., on said first day of 
November, coneeal, etc., • * * [giving a full description 
of the herses, harness, etc., with values added, at the end of 
the description,] and ail then and there of the property of 
him, the said Noah Jackson. " 

The objection is that the last line in quotation marks refers 
to the first of November, and allèges that the goods were 
then the property of the défendant, instead of saying that 
they were so at the moment of the commencement of the 
proceeding. If they were his in November, they should not 
hâve been given to the assignée, who was entitled only to 
what was the bankrupt's property in Mar&h. 

As a criticism upon the allégations of time, I find the 
objection a sound one. Upon a careful exàitiiaation of the 
indictment, which consiste of one very long sentence, I 
understand it to allège that the défendant bas concealed 
property which was of a kind required to be described in his 
inventory; that it was a great part of what should hâve corne 
to the possession of the assignée, from which we are to infer 
that it belonged to the bankrupt on the third day of March, 
the day when the proceedings were begun. It is nowhere 
stated affirmatively that the bankrupt owned goods on that 
day. I think it probable that in using the words "then and 
there the property of said Noah Jackson, " the pleader had in 
mind to affirm, without particular regard to the date, that 
thèse goods were Jackson's own property, and not those of a 
third person, or held by him in trust. 

Is this defect fatal? Section 1025 of the Eevised Stat- 
utes requires the courts not to hold an indictment insuf&cient 
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for any defeet or imperfection in matter of form only, which 
shall net tend to the préjudice of the défendant ; that is, if 
the defeet is one of form, and the indietment is not so defect- 
ive in form as to be likely to préjudice the défendant, the 
defeet may be disregarded, or perhaps amended. 

It is Bomewhat difficult to say what is form, and what is 
substance, in an indietment. A niée critic might insist that 
form is substance in criminal pleading, but the statute ia 
intended to hâve some opération, and I hâve been disposed 
to give it a libéral construction. I bave held that a partic- 
ular intent, which made an act a crime by the words of a 
statute, is part of the substance. On the other hand, mère 
mistakes, however serious, in expressing the substance of a 
crime, if the meaning can be understood, I look upon as 
formai. 

By this rule I hold that the allégations of time in this 
indietment, one of which is répugnant to the other, amounts 
to a formai defeet or imperfection; it being set out inform- 
ally, but with no danger of mistake, that the défendant is 
accused of wilfully and fraudulently concealing from his 
assignée property ^hich he should hâve given up to him for 
the use of the oreditora. 

Demurrer amended. 
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Bhebman, Assignée, etc., v. Savert and otliers. 

(District Court, D. lowa. Mnrch, 1880.) 

Vendob and Vendée — Vbndbe'b Right to Poskbssion oi" Lantj. — 
Wiiere landis vacant, and a contract for its transfer is silent as to pos- 
Bession, and the réndce lias fully performed on his part, and it only 
remains for the vendorto make thenecessary conveyance, his rights are 
flxed, and there is an implied agreement or licenae that tlie vèndee mar 
at once take possession and hâve the use of the land. 

Same— LiABiUTY OF Vbndbb FOR TAXES. — A Vendée in such case should 
pay his proportion of taxes thereafter assessed upon such land, and it 
is no defence against such obligation that the vendor refused to convey 
to him, but conveyed to another against whom a decree for spécifie per- , 
formance has since been entèred. 

Bamb— Same— VoLuHTART Patment op Taxes by Trustée. — Where 
lands which a vendee was entitled to hâve conveyed to him, were trans- 
lerred by the vendor to another, who was eubsequently held to be truste? 
for such vendee, and decreed to convey to him, UM, that taxes paid by 
such trustée to protect the title subsequently conveyed to vendee wasnot 
a voluniary payment, and he was entitled to reimbursement therefor 
although the decree of the state court under which such conveyance was 
made ordered a conveyance " free f rom encumbrances executed or suf- 
fered." 

Nelson, D. J. The présent suit is brought by the com^ 
plainant for a partition of real estate described in the bill of 
complaint. Cross-bills are filed by some of the défendants; 
one by Taylor, who claims contribution for taxes paid by him 
upon the entire property, most of it pending a suit to enforce 
the spécifie performance of a contract for the sale of an undi- 
vided one-half of the lands. 

The only question in controversy arises upon the claim of 
Taylor as set out in his cross-bill. The facts are thèse : On 
May 16, 1S63, the following contract was entered into be- 
tween P. C. D. McKay, of Des Moines, and the çounty of 
Cerro Gordo, in the state of lowa: 

"Agreement made the sixteenth day of May, A. D. 1863, 
between the county of Cerro Gordo, state of lowa, of the first 
part, and F. C. D. McDay, of Des Moines, in said state, of 
the second part, witnesseth : Whereas, the said county has 
expended large sums of monej in attempting to aoqnire title 
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to her swamp lands, and to secure the claim of the coimty 
on the United States for such of her swamp lands as hâve 
been sold by the gênerai government, or located with warrants, 
and has, so far, been unsuccessf ul ; and, whereas, by the 
récent décisions and rulings of the commissioner of the gên- 
erai land office, the swamp-land interest and claim of said 
county is involved in great jeopardy and will require expend- 
itures in costs, expenses and efforts, in order to secure it: 
Now, therefore, said county hereby agrées to put its swamp- 
land interest and claim into the hands of the party of the 
second part for prosecution, settlement and collection as fully 
as the same exist, whether for lands, scrip or cash. The 
county also agrées to furnish the records and papers in its 
possession to the party of the second part to aid said work. 

"The county also agrées to nominate and appoint such 
agents as the party of the second part may désire to sélect or 
reselect said lands, if necessary, and to make the indemnity 
proofs, and also to nominate to the governor such persons as 
the party of the second part may request for spécial agent, 
under the thirteenth section of the act of the gênerai assembly 
of the state of lowa, entitled ' An act to autborize the governor 
and board of county supervisors to appoint agents in regard 
to swamp lands belonging to the state of lowa, and to define 
their duties,' approved April 8, 1862; such agent to give the 
bail by law required, and to deliver the proceeds to the board 
of supervisors as required by said thirteenth section of said act. 

"The party of the second part take said interest and claim 
for said purpose, and agrée to prosecute the same thoroughly 
and with dispatch ; to make such sélections and proofs as may 
be necessary, so far as practicable; to retain such counsel 
and help as may be necessary to pass said claim at Wash- 
ington; to close up and finish the business at the earliest 
practicable time; and to pay ail the expenses of ail such 
agencies and of doing said business at Washington and else- 
where, so that said county shall hâve nothing to pay, wliat- 
ever, if nothing is obtained out of said interest or claim ; and 
in case any lands, scrip or money, or ail, are obtained, tlien, 
out of such nroceeds, the county is to pay to the parties ol 
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the second part the sum of $1,000, to cover such costs and 
expansés and efforts in fuU, and the remainder of ail the 
proeeeds of sueh business is to be equally divided between tho 
parties hereto ; the county to take and hâve one-half thereof , 
and to pay and deliver the other half thereof to the party of 
the second part ; each sharing alike in such equal division as 
to land, Bcrip and money. 

"By order of the board of supervisors. 
[Stamp.] 

"Jakvis J. EoflBES, Chairman. 
"David Butts, 
"Gabriel Pence, 
"Edgae Osbokne, 

"E. D. HUNTLEY, 

"Supervisera. 
"Attest: F. C. D. McKA-r. 

"H. B. Gbat, Clerk. 

"By H. G. Parkbb, Deputy. 

"State of lowa, Cerro Gordo County — ss.: 

"I, B. F. Hartsorn, clerk of the board of supervisors în and 
for said county, do hereby certify the foregoing to be a full, 
true and correct copy of a oontract entered into by and 
between the aforesaid county and P. 0. D. McKay on the 
sixteenth day of May, 1863, as appears from the original now 
on file in my office. 

"Witness my hand and the seal of said board this sixteenth 
day of June, 1866. 

[l. s.] "B. F. Haetshork, 

[Stamp.] "Clerk Board of Supervisors." 

Under this contract McKay and his associate, after five 
years of toil and the expenditure of large sums of money, 
secured from the United States government, for said county, 
in cash, $7,257.62, and 30,063 78-100 acres of land. The 
cash vras remitted by draft of the treasurer of the United 
States, payable to the order of the governor of lowa, for the 
use of Cerro Gordo county. 
unless such clearly appears to be the intent Bection 23 of the bumt record 
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The land was approved and patented to the state of lowa 
by the United States, for the use of Cerro Gordo county, and 
on the thirteenth of March, 1868, was patented by the state 
to Cerro Gordo county, and as this patent recites, in détail, 
the history of the title, it is hère set out in full : 

"State of lowa: To ail to whom thèse Présents shall corne — 
Qreeting: 

"Whereas, by the act of congress approved Septeraber 28, 
1850, entitled 'An act to enable the state of Arkansas, and 
other states, to reclaim the swamp lands within their limits,' 
it is provided that ail the 'swamp and overjiotved lands' made 
unfit thereby for cultivation, within the state of lowa, which 
remained unsold at the passage of said act, shall be granted 
to said state; and, whereas, by an act of the gênerai assem- 
bly of the state of lowa, approved February 2, 1853, entitled 
'An act to dispose of the swamp and overflowed lands within 
the state, and to pay the expansés of selecting and surveying 
the same,' and other acts amending or supplemental thereto, 
the said swamp and overflowed lands, and the indemnity 
therefor, were granted to the counties respectively in which 
the said swamp and overflowed lands may lie or be situated; 

"And, whereas, by the first section of the act of congress, 
approved the second of March, 1855, 'for the relief of pur- 
chasers and locators of swamp and overflowed lands,' author- 
ity is conferred, on certain conditions, to purchasers or loca- 
tors, who hâve made entries of the public lands claimed as 
swamp lands, either with cash or with land-warrants, or with 
Bcrip, prior to the issue of patents to tlie state, as provided by 
the second section of the act approved September 28, 1850; 

"And, whereas, by the second section of the act aforesaid 
of the second of March, 1855, it is provided, among other 
things, that upon due proof being produced to the commis- 
sioner of the gênerai land office, as therein mentioned, that 
the class of lands that had been located by warrants or scrip 
are swamp lands, within the meaning of said act of 1850, that 
said Btate shall be authorized to locate a quantity of like 
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amount upon any of the public lands subject to entry, at one 
dollar and a quarter per acre or less, and patents shall issue 
therefor, upon the terms and conditions enumerated in the 
act aforesaid of March 2, 1855, provided that the said décis- 
ions of the commissioner of the gênerai land office shall be 
approved by the secretary of the interior ; 

"And, whereas, a spécial certificate, dated March 1, 1867, 
■was issued by the commissioner of the gênerai land office, 
authorizing the state of lowa to locate the quantity of 30,- 
057.54 acres as indemnity contemplated by the second section 
of the aforesaid act of the second of March, 1855, for swamp 
and overflowed lands in Cerro Gordo county, entered of the 
United States by location of military bounty land warrants, 
and the said certificate having been returned to the gênerai 
land office, accompanied by a list showing the sélections in 
satisfaction thereof of the lands hereinafter described, situ- 
ated in the Sioux City land district ; 

"And, whereas, the said land hereinafter described bas 
been approved and patented by the United States, in pursu- 
ance of the acts of congress aforesaid, to the state of lowa, 
to-wit : [Hère foUows description of the land in controversy] 
according to the officiai plats of the survey of said lands : 

"Now, therefore, know ye that the state of lowa, in con- 
sidération of the premises, and in conformity with the act of 
the gênerai assembly aforesaid, hâve given and granted, and 
by thèse présents do give and grant, unto the said county of 
Cerro Gordo, in fee-simple, to be disposed of according to 
the several acts of the gênerai assembly relating thereto, the 
tracts of land above described. 

"To hâve and to hold the same, together with ail the rights, 
privilèges, immunities and appurtenances thereunto belong- 
ing, unto the said county of Cerro Gordo, in fee-simple, and 
to its assigns forever. 

"In testimony whereof, I, Samuel Merrill, governor of the 
state of lowa, hâve caused thèse letters to be made patent, 
and the great seal of the state of lowa to be hereunto affixed. 

"Given under my hand at Des Moines, the thirteenth day 
of March, in the year of onr Lord one thousand eight huu- 
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dred and sixty-eight, and of the state of lowa the twenty- 
second. 

"Samuel Merrill. 

"By the Governor. 
"Ed. Wright, 

"Secretary of State. 

"I certify that the foregoing deed is recorded in vol. 1, 
page — . "C. C. Carpenter, 

"Eegister State Land Office." 

At the June session, 1868, of the boardof supervisors, Mr. 
Savery, who was associated with McKay, reported to them 
the Buccess of McKay under the contract of sixteenth May, 
1863, and demanded a settlement under said contract; but 
no settlement was effected, and within a few months after* 
wards the county of Cerro Gordo granted ail of said lands to 
the McGregor & Sioux City Eailway Company ; before doing 
so, however, taking from said oompany a bond of indemnity 
in words as f ollows : 

"Know ail men by thèse présents, that the McGregor & Sioux 
City Eailway Company does hereby covenant and agrée to and 
with the county of Cerro Gordo, state of lowa, in considéra- 
tion of said county entering into a contract with said com- 
pany to convey to said company certain lands, held and 
owned by said county as indemnity for swamp lands, to pro- 
cure said company to construct a railway in said county; 
said McGregor & Sioux City Eailway Company will, if said 
contract is ratified by and held for that purpose, and said 
lands are conveyed to said company, as specified in said 
contract, hold said county free, harmiess and exempt from 
ail cosfcs, expansés and liabilities to the American Emigrant 
Company for any claim or pretended claim, right or demand 
said American Emigrant Company may hâve against said 
connty for any part or parcel of said lands. 

"Witness the signature of said company, hereto affixed, this 
August 31, 1868. 

[Stamp.] "McGregor & Sioox City E. W. Co., 

"By John Lawler, 
"Vice Président and General Agent of said Company." 
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And afterwards, on the seventh of October, 1872, the said 
railway company conveyed said lands to Horace S. Taylor by 
deed in words and figures following : 

"Knoiv ail men by thèse présents, that the McGregor & Mis- 
souri Kiver Railroad Company, in considération of tlie sum of 
sixty thousand one hundred and seven and 56-100 dollars, to 
be paid them in five years from date, with annual interest at 
7 per cent per annum, payable on the first day of October in 
each year by Horace S. Taylor, of the city of New York, do 
hereby sell and convey unto the said Horace S. Taylor the 
following described lands situated in Woodbury, Sioux and 
Lyon counties, in the state of lowa, viz. : Ail of the lands 
described in a deed dated fifth of October, 1868, made by the 
county of Cerro Grordo, lowa, to the McGregor & Sioux City 
Eailway Company, which company is now named the Mc- 
Gregor & Missouri Eiver Eailway Company, amounting to 
thirty thousand and fifty-three acres and 78-100 of an acre, 
which deed is recorded in book "F," pages 225 to 232, of the 
records of Woodbury county, lowa, and in book "C," pages 
519 to 526, of the records of Sioux City, lowa, to which deed 
référence is hère made ; and they hereby eovenant with said 
grantee that the title to said lands in the same are acquired 
by the grantors from the county of Cerro Gordo, lowa, an4 
that the title bas in no way been encumbered by the grantors» 
except by certain contracts of sale, and to which this sale and 
conveyance is subject, namely : 

"Contraot for N. J, N. E. of section 5, township 99, range 

45, to C. H. Moore. 

"Contract for N. ^ of section é, in township 99, range é5, 
to S. Lockwood Bailey and certain others. 

"Contract for ail of section 8, in township 100, range 46, 
to S. Lockwood Bailey. 

"Contract for S. E. J of section 14, in township 98, range 

46, to G. E. Badgerow; and such other contracts (if any) aa 
may hâve been entered into by 0. E. Palmer, agent, which 
are not yet reported to the company. 

"And the grantors will warrant and défend the said lands 
to the said grantee, and to his heirs and assigns, f orever, sub- 
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ject to' certain contracts as aforesaid, against the claim or 
demand of ail persons whatever claiming the same, by, 
through or under the grantors. The grantors reserve a yend- 
or's lien for the purchase money above named, viz., sixty 
thousand one hundred and seven and 56-100 dollars. 

"In witness whereof they bave hereunto set their hand 
and seal this seventh day of October, A. D. 1872. 

"McGregor & MissouKi EivEE Eailway Company. 
"By EussELL Sage, Président. 
"Witness: John A. Hilleey. [l. s.j 

"J. M. Bush, Assistant Secretary." 
On the fifth of February, 1870, B. F. Allen, who had be- 
come associated with F. C. D. McKay in the contract of May 
16, 1863, brought a suit in equity, in the district court of 
Polk county, lowa, against Cerro Gordo county, the railway 
Company, and the governor of lowa, to compel a spécifie per- 
formance of the McKay contract. 

On the eighteenth of March, 1874, Horace S. Taylor ap- 
peared in said cause and asked to be made a party défendant, 
and filed the following pleading : 
To the District Court aforesaid: 

"Your petitioner, Horace S. Taylor, respectfully représenta 
that he is the owner in fee in the real estate described in the 
plaintiff's pétition in this cause, and to reeover which plain- 
tiff in this cause brought this action ; that said land was con- 
veyed to him by deed by the défendant, the McGregor & Sioux 
City Eailway Company, now called the McGregor & Missouri 
Eiver Eailway Company, dated October 7, 1872, a copy of 
which deed is hereto annexed, marked Exhibit A, and made 
a part hereof, Your petitioner therefore asks that he be 
made a party défendant in this action, and be allowed to 
défend, and that he be subatituted as défendant in the place 
and stead of the said McGregor & Missouri Eiver Eailway 

Coinpany. 

"HoEACE S. Tayloe." 
A trial was had and a decree ôrdered in accordance with 
the prayer of the plaintiff's bill, by the court below, on the 
day of , 1874. 
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The cause was taken to the suprême court of the state, and 
■was tried there de novo on its merits, the decree of the dis- 
trict court af&rmed, and a new and full and final decree en- 
tered in the suprême court on the twenty-second of April, 
1875. This decree is set eut in full, as an exhibit to com- 
plainant's bill in this cause, and we point only to the follow- 
ing extracts from the same, to-wit: "It is ordered and 
adjudged that the défendants, the county of Cerro Gordo and 
McGregor & Sioux City Eailway Company, now the MeGregor 
& Missouri Eiver Eailway Company, and the défendant Hot- 
ace S. Taylor, are ordered and directed, within 20 days from 
this date, to exécute deeds of release, with spécial warranty 
against conveyances or encumbranees, executed or suffered 
by them respectively, to the said B. F. Allen, for an undivided 
one-fourth of ail the land hereinbefore described, and to J. 
C. Savery for an undivided one-eighth df ail the lands, etc., 
•with like covenants ; and to Angeline J. McKay, for an undi- 
vided one-eighth, etc., with like covenants, and deposit the 
same with the clerk of this court, etc. 

"And that in default of the delivery of such conveyances, 
duly. executed, to the clerk of this court, within twenty days 
from the rendition of this decree, the clerk of this court is 
hereby appointed, and he is hereby directed, to exécute such 
conveyance in the name of said several défendants, with like 
covenants in their name and behalf. 

"And it is further ordered and adjudged that the said 
Me Gregor & Sioux City Eailway Company, now the McGregor & 
Missouri Eiver Eailway Company, purchased the interest of 
said Cerro Gordo county in the lands in controversy, upon a 
covenant to save said county harmless and exempted from 
ail costs and expenses by reason of the contract in contro- 
versy herein ; and that the said county of Cerro Gordo hâve 
and recover of the said McGregor & Sioux City Eailway 
Company, now the McGregor & Missouri Eiver Eailway Com- 
pany, ail costs in this suit adjudged against said county, and 
that may hâve been paid, or that shall be paid, in this cause 
by said county, or any fund to which it is entitled under this 
decree." 

v.2,no.5— 33 
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Under this decree, the railway company and Taylor having 
failed to exécute the conveyances within the 20 days, the same 
•were executed by the clerk of the suprême court, with the 
covenants authorized by the decree. Thèse conveyances were 
executed September 14, 1875. 

The défendant "Hervey" obtained his interest in the lands 
from Savery on June 19, 1875, and Stewart fromMrs. McKay 
on September 25, 1875, after the decree for a spécifie perform- 
ance, and it is agreed by a stipulation on file that the prés- 
ent interest of parties is : Taylor, one-half (J ;) Sherman, as- 
signée, one-fourth (J;) Stewart, one-eighth (^;) Hervey, one- 
eighth (i.) 

In considering the question presented it is necessary, first, 
to détermine McKay's rights under the contract. It -was 
clearly the intention that he should become a tenant in com- 
mon to the extent of an undivided one-half of ail the swamp 
lands he might secure to the oounty of Cerro Gordo, and his 
équitable interest was fîxed on Mareh 13, 1868, when the 
land was patented by the state of lowa to the county. Mc- 
Kay having fuUy performed his part of the contract was 
entitled to a deed from the county for the undivided one-half 
(|-) of the land, and had a right to the use of the property as 
a tenant in common. 

The contract, after its fulfiUment by him, impliedly gave a 
license to Buch possession as is secured to tenants in common^ 
AU that was necessary to be done by the county was to give 
a deed and thus complète the contract. 

In equity, McKay is considered the owner of an undivided 
one-half of the lands at the time the county obtained the deed 
from the state. He was entitled from that time to one-half 
of any income derived from the property. He was interested 
in protecting the property from waste, and was entitled to ail 
increase and gain on its value, and must share in ail the dis- 
advantages, expansés and outgoings. It is claimed that 
under this contract the right of exclusive possession to the 
entire lands remained in Cerro Gordo county and the railway 
company, and its grantee, Taylor, until a conveyance was 
made under the decree for a spécifie performance. I do not 
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so understand the équitable rule. I think the doctrine defin- 
ing the rights and liabilities of a vendee under a contract of 
this character is settled as I hâve stated it. 

The rule is thus given by Earl, J., (Miller v.Ball, 64 N. Y. 
293 :) "It may be stated, as a gênerai rule, that in ail cases 
where the contract is silent as to the possession, the land 
being vacant, and the vendee haa paid the entire considéra- 
tion, and fuUy performed on his part, and ail that remains 
for the vendor to do is to give the deed, there must be an 
implied agreement or license that the vendee may at once 
take possession and hâve the use of the land." 

If this doctrine is solid, then, although the county of Cerro 
Gordo granted ail the lands to the McGregor & Sioux City 
Eailway Company, and by the latter they were sold and con- 
veyed to Taylor, with knowledge of ail the facts, the équitable 
rights and liabilities of McKay and his successors in ulterest 
are not changed, and they should pay a proportion of the 
taxes which were a charge upon the land; at least, should 
reimburse Taylor, who held the lands in trust for them. 

It is urged that the county of Cerro Gordo having wrong- 
fully withheld the deed when demanded by McKay, and 
refused to recognize his rights under the contract, and the 
railway company and Taylor being equally at fault, they 
should keep down the taxes, and Taylor is not entitled to any 
favor in a court of equity. If I am right in the construc- 
tion of this contract, and the équitable interest of the parties 
thereto was fixed when the condition was performed by Mc- 
Kay, then a refusai by the county to convey his intereat, and 
a grant of the lands to the railway company and to Taylor, 
did not change his équitable rights. He was placed in no 
better or worse position, so far as the equities are concerned, 
by the act of the county. The railway company took the title 
subject to his equities, and Taylor, with knowledge of the 
facts, occupied the same position as trustée. If the contract 
had been completed by the county, and a deed given, McKay 
and his successors in interest would hâve been required to pay 
the taxes. Why should they occupy a better position now ? 
At least, why should they not reimburse Taylor ? 
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The eoTinsel urge, in addition, as a reply to such interrog- 
atory, the payment of taxes ,was voluntary. If so, tiien, 
under the well-established doctrine affirmed in the case of 
Homestead Co. v. Valley Railroad, 17 Wall. 153, 160, Taylor 
can hâve no relief. Was the payment of taxes voluntary ? I 
think not. Taylor held the title to an undivided one-half of 
the lands in trust for McKay and his successors in interest. 
It was so decided in a suit for spécifie performance, and Tay- 
lor was ordered to make conveyances. He was required, 
while such trustée, to protéct the title, and prevent a sale of 
the property and extinguishment of the interest he held in 
trust. He did so, and the payment of taxes was in fulfil- 
ment of his duty, and not voluntary. See Duffv. Dorman, 
52 N. Y. 634. 

The authorities cited by counsel are not in conflict with the 
views above expressed. Judge Wright, in one of the lowa 
cases, decided that in contraets for the sale of land, silent as 
to payment of taxes, the party in actual possession of the 
land should keep down the taxes. It is stipulated the land 
hère was vacant. In the English case of Carrodus v. Sharp, 
20 Beav. 56, there was an agreement for the sale of a lease 
of a mill by the plaintiff. By the terms of the lease no 
assignment could be made until the assent of the lessor was 
obtained. The parties had some différences about the value 
of machinery, and the défendant refused to perform. The 
assent of the lessor was obtained, and a decree for spécifie 
performance being granted, and a référence as to title being 
had, it was decided that the date when the assent of the 
lessor was obtained fixed the time when défendant became a 
purchaser, and when he ought to take possession, and after 
that period he should pay the expenses and outgoings. 

In this case McKay became a purchaser, and was entitled 
to his équitable interest when the county obtained a patent 
from the state, and the expenses and outgoings after that 
time must be paid by him and his successors. 

Again, it is urged that the decree of the suprême court of 
lowa, granting spécifie performance, settled ail the equities, 
and a conveyance being ordered "free from encumbrancea 
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executed or suffered," it was intended to relieve the case of 
ail embarrassment on the question of taxes. I am not pre- 
pared to admit this, although the point raised is close. The 
laws of lowa imposed the taxes. Taylor was not consiilted, 
but was passive in the matter, and was required to pay the 
taxes in order to protect the title held in trust, and it is not 
believed this clause in the decree concluded their adjustment. 

I bave given this case such examination as the pressure of 
business will admit, and hâve arrived at the conclusion that 
Taylor is entitled to relief. An appeal to the circuit court, 
which is allowed, will afford ample opportunity for the cor- 
rection of any error. 

A decree for a partition is granted, and the amount of taxes 
paid by Taylor, and only that, after he became the purchaser 
from the railway company, is allowed him, to be paid by the 
parties according to their respective interests in the lands. 

A référence is ordered to the clerk, and the proper decree 
in conformity with this opinion will be entered, and the costs 
of the litigation shared by ail parties. 



Whiting V. The Town of Potter. 
{Circuit Court, N. D. New York. May 20, 1880.) 

MuNiciPAi. Bonds— Pétition to Issub to Invest in Railroad Stock — 
SuFPiciBNCT OF — Chaptbr 907, LawsN. y. 1869, asambndbdbt Ch. 925, 
Laws 1871. — The vérification of a pétition, under cliapter 907, Laws N. 
T. 1869, as amended by cliapter 925, Laws 1871, for tlie issuance of bonds 
by a municipal corporation to be invested in the stock or bonds of a 
railroad corporation, is a part of such pétition, and if such pétition and 
veriflcation, taken together, state the necessiiry facts required by statute, 
the county court to whom it is addressed will bave jurisdiction. 

Bame — Same — " Tax Payées." — Where a pétition and vérification in such 
case uses the words "tax payers" it will be deemed to include owners of 
non-resident lands taxed as such. 

Bame — Bona Pide Holdbb — Estoppbl. — Wherea municipality hadissued 
its bonds, under such statute, and invested them in railroad stock, 
which it retained, and had for a long time paid interest on such bonds, 
held, that it was estopped, as against a bonafide holder for value of inter- 
est coupons thereon, from questioning the validity of such bonds or 
coupons, but their conduct was a direct ratification of the acts of those 
who had issued them. 
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Alfred C. Coxe, for plaintiff. 

H. L. Comstock, for défendant. 

Blatchford, c. J. Tins suit was tried before the court 
without a jury. It is brought to recover the amount payable 
by 218 coupons' on bonds issued by the town of Potter, in 
Yates county, New York, a municipal corporation of the 
state of New York, in aid of the construction of the Geneva 
& Southwestern Eailway Company. Of thèse coupons 109 
fell due March 1, 1879, and 109 September 1, 1879. Of 
each set of 109, 90 belonged to bonds of $100 each, and were 
for $3.50, and 19 belonged to bonds of $1,000 each, and were 
for $35 each. The total amount of the 218 coupons is 
$1,960. The total amount of bonds issued by the town in 
aid of the railroad was $30,000. The commissioners who 
issued the bonds delivered them to the railroad company in 
payment of a subscription by the town for $30,000 of the 
capital stock of the company, and the town received a certifi- 
cate for that amount of such stock, and bas retained it ever 
since. The bonds were dated September 1, 1873, and were 
issued shortly after November 6, 1872, and were payable in 
30 years from date, and had on them when issued coupons 
payable every six months from and including March 1, 1873, 
to and including September 1, 1902. The town paid the 
coupons which fell due before March 1, 1879. The plaintif! 
is a bona Jcde holder for value of the coupons sued on. The 
bonds are in this form : 

"United States of America, State of New York. No. 3. $100. 
Town of Potter, county of Yates. The town of Potter, in the 
county of Yates and state of New York, acknowledges itself 
indebted to the bearer in the sum of one hundred dollars, 
which sum said town promises to pay to the holder hereof 
at the county treasurer's office of Yates county, in Penn Yan, 
N. Y., thirty years after the date hereof, and also interest at 
the rate of seven per cent, per annum thereon, payable semi- 
annually on the first days of March and September, in each 
year, until the said principal sum shall be paid, on the prés- 
entation of the annexed intca-est warrants at the county treas- 
urer's office of Yates county, in Peim Yan, N. Y. 
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"This bond is one of like ténor, amounting in the whole to 
the sum of $30,000, and issued pursuant to an act of lihe 
législature of the etate of New York, passed May 18, 1869» 
entitled 'An act to amend an act entitled "An act to author- 
ize the formation of railroad corporations, and to regulate the 
same," passed April 2, 1850,' so as to permit municipal cor- 
porations to aid in the construction of railroads, and the 
several acts amending the same. 

"In testimony whereof the undersigned, duly appointed 
commissioners of said town of Potter, pursuant to sections 
2 and 3 of the said act, bave hereunto set their hands and 
seals the first day of September, in the year of our Lord 
1872. 

"Morris B. Hynn, [seal.] 

"Lyman Loomis, [beau.] 

"John Souiherland, [seal.] 

"Commissioners. 

"Eegistered in the county clerk's office of Yates county, 

this sixth day of November, 1872. 

"Witness my hand and the officiai seal of said county. 
[seal.] "H. A. HioKs, 

Deputy Clerk." 
Each coupon was in this form : 

"The town of Potter will pay the bearer, at the county 
treasurer's office of Yates county, in Peun Yan, New York, 
three and fifty one-hundredths dollars, on the first day of 
March, 1879, for six months' interest on bond No. 3. Mor- 
ris B. Flâne, Lyman Loomis, John Southerland, Commis- 
sioners." 

The first section of the act of May 18, 1869, (Laws of 
New York, 1869, c. 907,) as amended by the act of May 12, 
1871, (Laws of New York, 1871, e. 925,) provides as foUows: 
"Section 1. Whenever a majority of the tax payers of any 
municipal corporation in this state, who are taxed or assessed 
for property, not including those taxed for dogs or highway 
tax only, upon the last preceding assessment roll or tax list 
of said corporation, and who are assessed or taxed, or repre- 
sent a majority of the taxable property upon said last assess- 
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ment roU or tax list, shall make application to the county 
judge of the county in wliich sucli municipal corporation is 
situate, by pétition verified by one of the petitioners, setting 
forth that they are such majority of tax payers, and are taxed 
or assessed for, or represent, such a majority of taxable prop- 
erty, and that they désire that such municipal corporation 
shall create and issue its bonds to an amount named in such 
pétition, and invest the same, or the proceeds thereof, in the 
stock or bonds (as said pétition may direct) of such railroad 
company in this state as may be named in said pétition, it 
shall be the duty of said county judge to order that a notice 
shall be forthwith pubished, ******»♦* 
direeted to whom it may concern, setting forth that, on a day 
therein named, * * * he will proceed to take proof of 
the facts set forth in said pétition as to the number of tax 
payers joining in said pétition, and as to the amount of tax- 
able property represented by them. * * * ïiie words 
' municipal corporation,' when used in this act, shall be con- 
strued to mean any city, town or incorporated village in this 
state, and the words 'tax payer' shall mean any incorporation 
or person assessed or taxed for property, either individually 
or as agent, trustée, guardian, executor or administrator, or 
who shall bave been intended to hâve been thus taxed, and 
shall hâve paid, or are liable to pay, the tax as hereinbefore 
provided, or the owner of any non-resident lands taxed as such, 
notincluding those taxed for dogs or highway tax only. * *" 

The second section of the act of 1869, as amended by the 
act of 1871, provides as follows : 

"Sec. 2. It shall be the duty of the said judge, at the time 
and place named in the said notice, to proceed and take 
proof as to the said allégations in said pétition, and if it shall 
appear satisfactorily to him that the said petitioners, or the 
said petitioners and such other tax payers of said municipal 
corporation as may then and there appear before him, and ex- 
press a désire to join as petitioners in said pétition, do rep- 
resent a majority of the tax payers of said municipal corpo- 
ration, as shown by the last preceding tax list or assessment 
roll, and do represent a majority of the taxable property 
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upon said list or roll, he shall so adjudge and detennine, and 
cause the same to be entered of record in the ofSce of the 
clerk of the county in which said municipal corporation is 
situated, and such judgment and the record thereof shall 
hâve the same force and effect as other judgments and rec- 
ords in courts of record in this state. * * • T}ie judge 
shall file the pétition as part of the judgment roll. * * *" 

The third section of the act of 1869 provides as follows : 

"Sec. 3. If the said judge shall adjudge and detefinine 
that such petitioners do represent a majority of such taxi 
paj'ers, as aforesaid, and a majority of such taxable property, 
as aforesaid, it shall be his duty forthwith to appoint and 
commission three persons * * * to be commissioners 
for the purposes hereinafter named. * * *" 

The fourth section of the act of 1869, as amended by the 
act of April 4, 1871, (Laws of New York, 1871, c. 283,) pro- 
vides that it shall be the duty of such commissioners to cause 
to be made and executed the bonds of such municipal corpo- 
ration, signed and certified by them, bearing interest at the 
rate of 7 per cent, per annum, payable semi-annnually, and 
also bearing interest warrants corresponding in number and 
amounts with the several paymenfcs of interest to become due 
thereon. 

The fifth section of the act of 1869 empowers and directs 
such commissioner to subscribe in the name of such munici- 
pal corporation to the stock of the company named in such 
pétition, to an amount equal to the amount of bonds so created 
by them, and to pay for the same by exchanging the said 
bonds therefor at par. 

The sixth section of the act of 1869 provides that the bonda 
of any muncipal corporation issued pursuant to its provisions 
shall be a charge upon the real and personal estate within 
the limits thereof, and that the principal and interest thereof, 
when due, shall be collected and paid in like manner as other 
debts, obligations and charges against the said municipal 
corporation. 

The act of April 28, 1870, (Laws of New York, 1870, c. 507,) 
as amended by section 5 of the att of May 12, 1871, provides' 
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that the suprême court, at gênerai term, shall hâve power at 
any time, by the usual process of said court in like cases, on 
notice and for good cause shown, to prevent, by injunction, 
the issuing of the bonds. 

Section 4 of the act of May 12, 1871, providea as foUows: 
"Eeview of proceedings under the acts hereby amended," 
(that is 1869, c. 907, and 1870, c. 507,) "shall be by certiorari, 
and no certiorari shall be allowed unless said writ shall be 
allowed within 60 days after the last publication of the notice 
of the judge's final détermination, as provided in section 2 
of this act. ••**** On the return of the 
certiorari the court out of which the same issued shall pro- 
ceed to consider the matter brought up thereby, and shall 
review ail questions of law or of fact determined for or 
against either party by the , oounty judge. And the said 
courts, or court of appeals, in appeals now pending, and in 
ail future proceedings, may reverse, or affirm, or modify, in 
ail questions of law or fact, his final détermination, or may 
remand the whole matter baek to said county judge to be 
again heard and determined by him. * * * Applica- 
tions for certiorari shall be on notice. On review, persons 
taxed for dogs or highway tax only shall not be counted as 
tax payera, unless that olaim was made before the county 
judge. * • •" 

At the trial the plaintiff put in évidence the judgment roll 
of the judgment of the county judge of the county of Yates, 
recorded and entered in the book of judgments of that county 
on the ninth of October, 1871. There is, first, the pétition, 
which was filed with the county judge on the fourth of Au- 
gust, 1871, and bears 246 signatures. It is in thèse words : 
"To the Honorable, the County Judge of the County of ïates : 
The undersigned respectfully represent that they are a ma- 
jority of the tax payers of the town of Potter, in the county 
of Yates, whose names appear upon the last preceding tax 
list or assessment roll of said town as owning or represent- 
ing a majority of the taxable property in the corporate limita 
of said town ; and they f urther represent that they désire that 
said town of Potter shall create and issue its bonds to the 
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amount of $30,000, the same not exeeeding 20 per cent, of 
tbe whole amount of taxable property shown by said tax list 
and assessment roll, and invest tbe said bonds in tbe stock 
of the Geneva & Southwestern Eailway Company, a railroad 
corporation in tbe state of New York, and tbat for this pur- 
pose commissioners may be appointed and sucb proceedings 
may be bad as are prescribed by an act to authorize tbe 
formation of railroad corporations and to regulate the same, 
passed April 2, 1850, and an acl passed May 18, 1869, 
amendatory tbereof, and acts amendatory of the same." 

Tben follows, appended to the pétition, an affidavit made 
by Emmett C. Dwelle, sworn and subscribed before the county 
judge on the fourtb of August, 1871, in thèse words: 

"State of New York, Yates County, — ss.: 

"Emmett C. Dwelle, being duly sworn, déposes and says 
that be résides in tbe town of Potter, in the county of Yates 
and state of New York, and is a tax payer in said town of 
Potter upon real and personal property tbereintaxed; that he 
is one of tbe petitioners named in and who signed the annexed 
pétition ; that he bas read the same and knows tbe contents 
thereof, and that he believes the same to be true ; that the peti- 
tioners whose names are signed to said pétition are a majority 
of the tax payers of said town of Potter, Yates county, and 
state of New York, who are taxed or assessed for property 
tberein, not including those taxed for dogs or higbway tax 
only, whose names appear upon the last preceding assessment 
roll or tax list pf said town of Potter, and who are assessed or 
taxed, or represent a majority of the taxable property upon said 
last assessment roll or tax list ; tbat he knows the same by an 
actual inspection of said assessment roll or tax list, and by 
comparing the same with the said pétition and the names 
thereto signed; that, frombis own knowledge as to part of the 
signatures of said petitioners who bave signed said pétition as 
aforesaid, and upon information and belief as to the rest of 
said signatures, this déponent verily believes the same to be true 
and genuine; that, as appears by said pétition, such petition- 
ers désire that said town of Potter sball create and issue its 
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bonds to the amount named in said pétition, to-wit, the sum of 
$30,000, and invest the same in the stock of the Geneva & 
South\Yestern Eailway Company, a railroad company exist- 
ing in the said state of New York; that said sum of |30,000 
does not exceed 20 per cent, of the whole amount of taxable 
property, as shown by said assessment roll or tax list." 

To the pétition and affidavit is appended the judgment of 
the county judge, in thèse words : 

"In the matter of the application of certain tax payers of 
the town of Potter, for leave to create and issue the bonds 
of said town, and invest the same in the stock of the 
Geneva & Southwestern Eailroad Company, Before Wil- 
liam S. Briggs, Yates County Judge. 

"Whereas, on the 4th day of August, 1871, an application 
was made to the county judge of the county of Yates, by 
certain tax payers of the town of Potter, in said county, pur- 
porting to be a majority of the tax payers of said town, whose 
names appear upon the last preceding tax list or assessment 
roll of said town as owning or representing a majority of 
the taxable property in the corporate limita of such town, by 
pétition, verified by one of said petitioners, setting forth that 
they are a majority of the tax payers of the said town 
whose names appear upon the last preceding tax list, or as- 
sessment roll, of said town, as owning or representing a ma- 
jority of the taxable property in the corporate limits of said 
town, and that they désire that said town of Potter shall 
create and issue its bonds to the amount of $30,000, the 
sum not exceeding 20 per cent, for the whole amount of tax- 
able property, as shown by said tax list and assessment roll 
and invest the said bonds in the stock in the Geneva & 
Southwestern Eailway Company, a corporation in this statei 
and that for this purpose commissioners might be appointed, 
and q,ll and singular such proceedings be had requisite for 
the purpose, pursuant to the statute in such cases made and 
provided, whereupon, said county judge, on said fourth day of 
August, 1871, pursuant to the statute, duly made an order 
that a notice should be forthwith published in the Penn Yan 
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Express, a newspaper printed and published at Penn Yan, in 
the town of Milo, in said county of Yates, directed 'to vfhom 
it may concern.'setting forth that on the twenty-fifth day of 
August, 1871, at 10 o'clock in the f orenoon of thatday, the said 
countyr-judge would proceed to take proofs of the faets set 
forth in the said pétition, as to the number of tax payers of 
said town joining in said pétition, and as to the amount of 
taxable property represented by them, and suoh other mat- 
ters as might be proper in the premises; and whereas, on the 
said twenty-fifth day of August, 1871, at 10 o'clock in the 
forenoon of that day, proof by affidavit having been duly 
made to the said county judge of the proclamation of said 
notice pursuant to such order as aforesaid, the parties inter- 
ested in said matter and proceedings appeared before said 
county judge, at his office in Penn Yan, aforesaid — Hon. 
E. B. Potter and D. B. Prasser appearing as counsel for 
said petitioners, and in favor of said application, and no 
one appearing opposed to said application, — and on that day 
made proofs and allégations before me of the faets set forth 
in said pétition, as to the number of tax payers of said town 
of Potter joining- in such pétition, and as to the amount of 
taxable property represented by them, as shown by the last 
preceding tax list or assessment roU of said town, and the 
whole amount of taxable property of said town, as shown by 
the said last preceding tax list or assessment roll, and of ail 
other faets necessary to be taken into considération relating 
thereto ; and other tax payers of said town of Potter then and 
there appeared before said county judge, and expressed a dé- 
sire to join as petitioners in said pétition, and did so join as 
petitioners in said pétition, and proof being taken as to the 
number of tax payers in said pétition, and as to the amount 
of taxable property represented by them, as appearing upon 
the said tax list or assessment roll, and, after hearing the 
argument of the counsel aforesaid, it appearing satisfactorily 
to the said county judge that the said petitioners whosè 
names appear upon the said tax list or assessment roll, and 
the other tax payers aforesaid of said town who did then and 
there on such proceedings appear before him, and express a 
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désire to join as petitioners in said pétition as aforesaid, and 
did 80 join, and wliose names also appear upon said tax list 
or assessment roll, do represent a majority of the tax payera 
of said town of Potter, as shown by the said last preceding 
tax list or assessment roll, the same being the tax list 
or assessment roll of the year 1870, and do represent a 
majority of the taxable property of the said town of Pot- 
ter, as shown by said last preeeding tax list or assessment 
roll, that the said amoant of bonds named in sueh pétition 
does not exceed 20 per cent, of the whole amount of taxable 
property, as shown by the said tax list or assessment roll, and 
it is hereby adjudged and determined by the said county 
judge, and the said county judge doth hereby adjudge and 
détermine, in purauance of the etatutes in such case made 
and provided, that the said petitioners whose names appear 
upon said tax list or assessment roll, and the other tax payers, 
aforesaid, of said town who did then and there on such pro- 
ceedings appear before him, and express a désire to join as 
petitioners in said pétition as aforesaid, and did so join, and 
whose names also appear upon said tax list or assessment 
roll, do represent a majority of the tax payers of said town 
of Potter, as shown by said last preceding tax list or assess- 
ment roll, the same being the tax list or assessment roll of 
the year 1870, and do represent a majority of the taxable 
property of said town of Potter, as shown by said preeeding 
tax list or assessment roll ; and the said county judge hereby 
orders and directs that this judgment and détermination be 
duly entered of record with the olerk of the county of ïates 
aforesaid, and the said county judge, in pursuance of the 
statute in such cases made and provided, doth hereby order 
adjudge and decree that Morris B. Flinn, John Southerland, 
and Lyman Loomis, who are freeholders, résidents and tax 
payers within the corporate limits of the said town of Pot- 
ter, be and they are hereby appointed and commissioned by 
said county judge as commissioners for said town of Potter, 
for the purposes and uses provided for in chapter 907 of the 
Laws of the State of New York for the year 1869, and acta 
amendatory of the laws. In witness whereof, the said county 
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judge hath hereunto set his hand, this twenty-sixth day of 
September, 1871. William S. Briggs, Yates County Judge." 

It is contended for the défendant that the pétition to the 
county judge was not drawn in conformity with the statute, 
and, therefore, did not confer jurisdiotion upon him to enter- 
tain the proceeding or to render any judgment therein; that 
the proceeding was commenced after the act of May 12, 1871, 
took effect; that the pétition was drawn aecording to the act 
of 1869, as originally passed, and not aecording to that act as 
amended by the act of May 12, 1871 ; that the pétition does 
not exclude persons taxed for dogs and highway tax only; 
that it does not inolude the owners of non-resident lands, taxed 
as such ; that ail that the petitioners assert in the pétition is 
that they are a majority of the tax payera whose names ap- 
pear upon the tax list or assessment roU ; that such assertion 
included persons taxed for dogs and highway tax only, but 
does not include the owners of non-resident lands, taxed as 
such; that the petitioners do not assert that they are a 
majority of the tax payera "who are taxed or assessed for 
property, not including those taxed for dogs or highway tax 
only," as required by the act of May 12, 1871; that the 
petitioners might be a majority of the tax payers of the town, 
including those taxed for dogs, and they might own or repre- 
sent a majority of the taxable property appearing on the tax 
list, and y et not be a majority of the tax payers who are 
assessed or taxed for property, not including those taxed for 
dogs or highway tax only; and that the language of the 
pétition is not équivalent to the language of the statute. 

In The People v. Spencer, 65 N. Y. 1, the court of appeals 
of New York held, under the act of 1869, as amended by the 
act of May 12, 1871, that where the pétition to the county 
judge did not show that the railroad company, in aid of whioh 
the bonds weie to be issued, was a railroad company "in this 
state," the county judge had no jurisdiction to entertain the 
proceeding. That point was taken before the county judge, 
but he overruled it, and made an adjudication directing the 
bonding of the town, and his judgment was affirmed by the 
gênerai term of the suprême court, on certiorari. On appeal, 



528 FEDERAL REPORTER. 

the court of appeals, on the ground above stated, reversed the 
judgments below. That was a direct proceeding, before any 
bonds had been issued, and, in the décision, the court of 
appeals said : "In this case the rights of third persons are 
not in question, and we can, without injustice to any one, 
afSrm the conclusion we hâve reached, that the county judge 
did not acquire jurisdietion of the proceedings, on the ground 
of the omission to state in the pétition that the company 
named therein was a corporation in this state." 

In The People v. Smith, (55 N. Y., 135,) the court of 
appeals of New York held, under the same two statutes, that 
the pétition, in order to give the county judge jurisdietion, 
must show that the petitioners are not only a majority of the 
tax payers of the municipal corporation to which it relates, 
but that they are a majority, "not including those taxed for 
dogs or highway tax only." In that case the county judge, 
on a pétition which did not show that the petitioners were a 
majority, "not including those taxed for dogs or highway tax 
only," had refused to make an adjudication for the bonding 
of the town. The gênerai term of the suprême court reviewed 
bis order, and remanded the case for a rehearing before him, 
and the court of appeals reversed the judgment of the gên- 
erai term. "The court of appeals said the pétition in this 
case did not show that the petitioners were a majority of the 
tax payers of the town of Gorham, excluding those taxed for 
dogs or highway tax only, and the county judge acquired no 
jurisdietion of the proceedings. His authority could only be 
revoked by the présentation of a pétition in conformity 
with the statute, and he could not, on his own motion, dis- 
pense with the performance of a condition précèdent to the 
exercise of the authority conferred by the act." The peti- 
tion in that case contained no allusion to persons taxed for 
dogs or highway tax only, nor did the affidavit of vérifica- 
tion, 80 far as appears. It was a direct proceeding before 
any bonds had been issued. 

In Wellsboro v. N. Y. é C. R. Co. 76 N. Y. 182, the county 
judge, on a pétition under the same two statutes, which 
made no référence to persons taxed for dogs or highway tax 
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only, had made an adjudication for the bonding of the town 
and appointed commissioners. Before the bonds were issued 
the town brought a suit against the commissioners and the 
railroad company to annul the adjudication of the county 
judge, and to restrain the issuing of the bonds. The spécial 
term and the gênerai term of the suprême court gave judgment 
for the plaintifif. ïhe court of appeals held that the pétition 
to the county judge was defective, and conferred no jurisdic- 
tion on the county judge to entertain the application or to 
make an adjudication, because it averred merely that a 
majority of the taxable property of the town, not including 
taxes for dogs and highways, was represented by the petition- 
ers, and did not aver that the petitioners were a majority of 
the tax payers, excluding those taxed for dogs or highways 
only, and that the pétition might be true although the peti- 
tioners were less than a majority of the tax payers, excluding 
the classes of tax payers who were not qualified petitioners. 
There does not appear to hâve been anything in the affidavit 
of vérification to obviate the defect pointed out. The court 
of appeals said : " We are not disposed to relax the ptringency 
of the rules we bave heretofore adopted, and, least of ail, in a 
case like the one before us, where bonds hâve not been issued, 
and the question presented is whether the preliminary pro- 
ceeding shall be consummated and a debt against the town 
created. 

Assuming that this were a case of a direct proceeding to 
reverse or annul the adjudication of the county judge brought 
before the issuing of any bonds, and to be determined accord- 
ing to the rules laid down by the court of appeals of New 
York in the cases above cited, it must be held that the county 
judge acquired jurisdiction to entertain the proceeding and 
make adjudication. 

The act of May 12, 1871, provides that the words "tax payer," 
when used in that act, shall include "the owner of any non- 
resident lands taxed as such," and shall not include "those 
taxed for dogs or highway tax only. " The statute provides 
that the application is to be made "by pétition, verified by 
one of the petitioners, setting forth that the petitioners are 

v.2,no.5— 34 
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such majority of tax payers," (that is, "a majority of the tax 
payera of the town who are taxed or assessed for property, 
net including those taxed for dogs or highway tax only, upon 
the last preceding assessment roU or tax list of the town, and 
•who are assessed or taxed for, or represent, a majority of the 
taxable property upon said last assessment roll or tax list,") 
"and are taxed or assessed for, or represent, a majority of tax- 
able property," (that is, "a majority of the taxable property 
upon said last assessment roll or tax list ; ") "and that they 
désire that such municipal corporation shall create and issue its 
bonds to an amount named in such pétition, and invest the 
same, or the proeeeds thereof, in the stock or bonds, as said 
pétition may direct, of such railroad company in this state 
as may be named in said pétition." 

Although the pétition proper, in this case, signed by the 
246 petitioners, omits the clause as to dogs and highway tax, 
yet the pétition and the vérification to it, taken together, con- 
tain and set forth ail the matters required by the strictest 
interprétation of the statute. It is sufficient, under the 
statute, if the verified pétition sets forth the required mat- 
ters. It is the pétition so verified that is to set them forth. 
The vérification is a part of the pétition, and the pétition 
includes the pétition proper and the vérification. The pétition 
verified by one of the petitioners is to be regarded as verified 
by ail of them. The vérification is to be taken as made by 
ail who signed the pétition. The statute authorizes one to 
verify for ail. "The application is to be made by a verified 
pétition." The application, consisting of the verified péti- 
tion, — that is, of the pétition proper and the vérification, — is 
to set forth so and so. In this case it does so, within the 
strictest rule laid down by the court of appeals of New York. 

It was not necessary that the pétition or vérification should 
refer to the owners of non-resident lands taxed as such. The 
statute defines the words "tax payer" as including and mean- 
ing "the owner of any non-resident land taxed as such." 

Therefore, when the pétition and vérification use the words 
"tax payer," they include thereby, necessarily, the owners of 
non-resident lands taxed as such. 
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The judgment of the county judge states as appearing 
satisf actorily to him everything which the statute says must 
appear satisfactorily to him, and adjudges and détermines 
everything which the statute says he must adjudge and déter- 
mine. The etatute in this respect uses only the words "tax 
payers," and the judgment uses only the words "tax payers." 
What those words mean in the section of the statute wbich 
relates to the proofs and the judgment is defined by the 
statute itself. But, aside from the foregoing views, it must 
be held in this case that as against the plaintiff, as a bona 
fide holder, for value, of the coupons in suit, the town is 
estopped from questioning the invalidity, after it has accepted 
and retained the stock for which the bonds and coupons 
were issued, and has paid the interest on the bonds for so 
long a period of time. Suoh conduct was a direct ratifica- 
tion of the acts of those who issued the bonds. It was a 
ratification made with full knowledge on the part of the 
town of the defect now alleged to bave existed. Supervisors 
V. Schenck, 6 Wallace, 772 ; Pendleton Co. v. Amy, 13 Wallace, 
297 ; Commissioners v. January, 4 Otto, 202. 

There must be a judgment for the plaintiff for $980, with 
interest, from March 1, 1879, and for $980, with intereat, 
from September 1, 1879. 



Btewaet & Co. V. Mebritt. 

{Cireuit Court, 8. D. New York. -, 1880.) 

Imports— DuTiABLE VALUE— ApPRAisAL, WHEN FiKAL.— Bections 2930, 
2931 and 3011, Rev. St. U. S., are to be construed together, and the 
décision of the proper offièer after appeal and without f raud, as to the 
dutiable value of imports, is final and conclusive against the importer. 

A case of considérable public importance was recently tried 
in the United States circuit court for the southern district of 
New York beforo Judge Shipman and a jury. It was brought 
by A. T. Stewart & Co. against E. A. Merritt, collecter of the 
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port, to recover duties alleged to hâve been exacted from the 
plaintiff in excess of the lawful duties on certain importations 
of Alexandre's kid gloves. 

The gloves were invoiced entered at a valuation of 42 
francs per dozen, but the local appraiser raised the value for 
the purpose of assessing duty thereon to 52 francs per dozen, 
and thus the importera incurred a penalty of 20 per centum 
ad valorem upon the assessed value, the latter being 10 per 
centum over the invoice value. 

The importera were dissatiafied with the action of the local 
appraiser, and expressed their dissatisfaction in writing to 
the collecter, who thereupon, in compliance with the require- 
ments of section 2930 of the United States Eevised Statutes, 
appointed a merchant appraiser to act with one of the gên- 
erai appraisers upon a reappraisement of the gloves. The 
appraisers were unable to agrée, and made separate reports to 
the collecter, who adopted the report of the gênerai appraiser, 
and determined the dutiable value of the gloves to be 49 
francs per dozen, while the merchant appraiser had reported 
that the dutiable value was only 42 francs per dozen. The 
importers, having been required to pay duties at the rate of 
60 per centum ad valorem on the value thus ascertained and 
determined by the coUector, protested against the exaction, and 
appealed to the secretary of the treasury, and subsequently 
brought suit. 

Upon the trial of the suit the plaintifïs sought to introduce 
testimony as to the fair foreign market value of the gloves, 
but the counsel for the défendant objected to such testimony, 
and maintained that an appraisement regularly made was, in 
the absence of fraud, conclusive against the importer upon 
the question of the foreign market value of the gloves. 

After hearing f ull arguments on bo|;h sides, Judge Shipman 
rendered the following décision. 

Alexander é Green and Geo. H. E. Tremaine, for plaintiffs. 

A. B. Herrick, Ass't United States Att'y, for government. 
. The Court. On this point, as to the admissibility of this 
testimony in regard to the fair, actual market value of the 
articles in the principal markets of France, in the absence 
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of fraud upon the part of the collector and the officer of ap- 
praisal, it can hardly be doubted that prior to June 30, 1864, 
the System of législation in regard to the effect of appraisals, 
and the judicial décisions upon the binding character of ap- 
praisals free from fraud, and made in conformity with the 
statute, were substantially uniform. The importer was bound 
by the appraisal, which was established in conformity with 
the statutes, after appeal, provided such appraisal was made 
by persons equipped with power and without fraud. 

On June 30, 1864, (the then existing statute in regard to 
appraisals having been passed in 1851,) a tarif? act was 
passed, of which the fourteenth and fifteenth sections related 
to the effect of a décision of the collector upon the rate and 
amount of duties, and the prerequisites necessary to be taken 
for a review of such décision either by the secretary of the 
treasury or by the courts. If no further législation had 
taken place there might be room for argument that the dé- 
cision of the collector, upon appraisal made after appeal, in 
accordance with the act of 1851, was not final in the sensé 
that it could not be reviewed by the secretary or by the 
courts, for it might be argued that while the décision of the 
collector as to the rate of duties affected the classification 
only of articles, yet that his décision as to amount involved 
both classification and value; that the amount was the product 
of rate and value, and that, therefore, an appeal from his 
décision as to amount of duties necessarily implied an appeal 
from his décision as to value. But since that time the 
Hevised Statutes bave been enacted. 

Section 2930 re-enacts substantially the act of 1851. Sec- 
tions 2931 and 2932 contain substantially the fourteenth 
and fifteenth sections of the act of June 30, 1864. If the 
act of 1851, under the provisions of which a final appraisal 
had been regarded as a finality ever since its enactment, had 
been modified or repealed by the act of June 30, 1864, it 
seems as if the revisers and congress would hâve announced 
6uch modification in plain terms; but, on the contrary, the 
finality on an appraisal is left in substantially the phrase- 
ology of the act of 1851, while the décision of the collector ia 
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declared to be reviewable upon the spécifie questions specif- 
ically stated. The reproduction of the aet of 1851, in sub- 
stantially its original language, seems to me to be controlling 
in respect to any supposed législative repeal by implication. 
It is claimed that section 3011, being a re-enactment of the 
act of 1845 in regard to suits against collectors to recover 
money paid under protest, gives power to test the question of 
value; but section 3011 had existed from 1845 to 1864, and 
during thia time the suprême court had repeatedly decided 
that a valid appraisal was final. The last décision on the 
subjectwas made by Judge Clifford in the first circuit, in 1863. 
If the act of 1845 had no effect upon the appraisal acts of 
1842 and 1851, it is difificult for me to see how it has an 
enlarged effect, as section 3011, upon section 2930, which is 
the act of 1851. 

Again, we hâve in the revision three sections — 2930, 2931, 
and 3011. They must be construed together. The positive 
déclaration of 2930 is that an appraisal made by the proper 
of&oer, after appeal, is final. It would be in my jadgment a 
great stretch to construe this language to be modified by sec- 
tion 8011, especially as the suprême court has repeatedly 
given to this statute, upon this part of the tariff system, a con- 
struction in opposition to that which is now claimed by the 
plaintififs. 

The testimonj is excluded. 
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Hecox and others v. The Citizens' Ins. Co. op St. Louis 
and another, U. S. Marshal. 

{Cireuit Court, If. D. Illinois. , 1880.) 

SURBTT — Insurance Agent — ^A-pplication op Monbts Remittbd — Ra- 
BTRAiNiNG Enpobcbment OF JuDGMBNT. — An insurance agent, by re- 
quirement of the company for which he was acting, gave a bond for the 
faitbl'ul performance of bis duties, andanaccounting of moneys received. 
At the time of giving sucb bond be was delinquent to said company on 
account of past transactions. Bucb agent afterwards made remittances 
to the company, directing tbat tbey be applied upon past transactions. 
A judgment at law having been recovered against the sureties on the 
bond, a bill was filed by tbem to restrain its enf orcement, claiming tbat 
the remittances made were from current business, after the bond was 
^iven, and should be applied upon such account. Sdd, tbat to entitle 
complainants to the relief prayed, it must appear tbat the moneys remitted 
were in fact from current business, and that the company had knowl- 
edge of that fact when it received and applied the money on account of 
former transactions, as directed, and pVoof not sulBciently showing this, 
the bill should be dismissed. 

Mr. Kales, for complainants. 

Mr. Wkiton, for défendants. 

Dyes, D. J. On the sixth day of April, 1877, and for 
several years prior thereto, one Pottle was the agent at Chi- 
cago of the défendant insurance company, whose principal 
place of business was at St. Louis, in the state of Missouri. 
On the day mentioned, by requirement of the défendant corn- 
pany, Pottle executed a bond in the sum of $6,000, condi- 
tioned that as the agent of the insurance company, author- 
ized to receive sums of money for premiums, payment of 
losses, salvages and collections, he would pay over such 
moneys correctly, and in every way faithfuUy perform hia 
-duties as agent, in compliance with the instructions of the 
company, through its proper officers. Complp>inants in the 
présent bill, Hecox and Briggs, joined in the exécution of this 
'bond as sureties for Pottle. 

In 1878 the insurance company sued complainants, im- 
pleaded with Pottle in this court upon said bond in a plea of 
debt, and recovered judgment against complainants for the 
•aum of $5,000.^ At the time of the exécution of this bond 
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Pottle was indebted to the insurance company, on account of 
past transactions for the company, in the sum of $5,223.80, 
and between the date of the exécution of the bond and Sep- 
tember 19, 1877, there became due to the company from Pot- 
tle, on account of business donc by him between those periods, 
$4,114.70. From April 6, 1877, the date of the bond, to 
September 19th of the same year, Pottle remitted to the com- 
pany $3,370, ail of which was, by his direction, applied upon 
his indebtedness to the company which accrued prior to the 
exécution of the bond. The purpose of the présent bill is to 
obtain an injunction restraining proceedings for the collection 
of the judgment at law against complainants, for an account- 
ing to ascertain what is justly due to the défendant company 
on account of the défalcations of Pottle, and to avoid tlie légal 
effect of the judgment recovered against complainants as 
Pottle 's sureties on the bond. 

The material allégations of the bill are that at the time 
of and prior to the making of the bond Pottle was informed 
by the company that if he would give a bond, with good sure- 
ties, he should be at liberty to deposit the moneys of the 
company in bank with his other moneys, to his own crédit 
and in his own name; that ail of Pottlé's remittances, after 
the exécution of the bond, should be applied upon his old 
accounts, on which he was in arrears to the insurance com- 
pany, and that Pottle then understood from the company that 
if he would give such a bond, and apply his collections after- 
wards made to the payment of his former déficits, he would 
be allowed to go on as previously, and act as the agent 
of the company; that Pottle, at the time of making the 
bond, understood from the insurance company that by giving 
the same he would be allowed to continue in business as 
agent, and to deposit moneys collected for the comi>any in 
bank with his own funds and in his own name, and would be 
required ont of such account to make remittances and to 
allow the same to be applied on account of his prior défalca- 
tions, and that he acted upon this understanding with the 
company in remitting and directing the application of the 
moneys afterwards collected by him, supposing that in so 
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doing he was carrying out tlie understanding between him- 
Éelf and the insurance company. 

It further alleged that complamantsdid not, until af ter the 
recovery of the Judgment at law, become cognizant of the 
agreement and understanding between Pottle and the insur- 
ance company, nor of the mode in which business was trans- 
acted between them, but were advised by Pottle of the facta 
after the recovery of the judgment, and when exécution was 
in the hands of the défendant marshal, and that they exe- 
cuted the bond in ignorance of the fact that Pottle was, 
at the time, a defaulter to the company. 

The answer of the défendant company dénies the material 
allégations of the bill, and it is unnecessary, for disposition of 
the case, to state in détail the déniais and affirmative allé- 
gations contained in the answer. 

The contention on the part of eomplainants is that for a 
long time previous to the exécution of the bond Pottle had 
been in the habit of depositing moneys, which he reeeived as 
agent of the insurance company, in bank in his own name, 
and to the crédit of his individual account, thereby convert- 
ing the same to his own use ; that remittances to the com- 
pany were made by his individual checks upon such account, 
and that while pursuing this course of dealing he became a 
defaulter ; that being required to give the bond in question 
he was allowed by the company, thereafter, in pursuance of 
previous methods of business, to couvert the moneys which 
he thereafter reeeived to his own use, and then to apply those 
moneys in satisfaction of indebtedness which accrued before 
and existed at the time of the exécution of the bond; that ail 
this was permitted under an implied if not express under- 
standing between the insurance company and Pottle; that 
the application of moneys reeeived by him upon current bus- 
iness, transaeted after the exécution of the bond, to his pre- 
vious défalcations, operated constructively, if not actually, as 
a fraud upon the sureties; that therefore they hâve an équi- 
table right to satisfaction of the bond to the extent of the 
moneys remitted on account of the current business accruing 
after the exécution of the bond. In other words, that, as 
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against the sureties, it was a breach of trust on the part of 
Pottle to put the moneys which he received from accruing 
business after the exécution of the bond on deposit in his own 
name, and then to direct his remittances to be applied in 
satisfaction of his former indebtedness, and that the défend- 
ant Company was cognizant of this course of dealing on Pot- 
tle's part, and adopted and ratified it. 

The testimony in the case is not voluminous, and, in my 
opinion, fails to meèt the point upon -which the case must 
turn, and which it is essential to establish to give complain- 
ants the relief they ask. The bond was whoUy prospective 
in its terms and opération. It was intended only to secure 
the payment by Pottle to the insurance company of such 
moneys as he should thereafter receive as agent for the Com- 
pany. Of this there can be no doubt. Neither can there be 
doubt that if there was a conspiracy or actual agreement be- 
tween the company and Pottle, made or existing at the time 
the bond was executed, by virtue of which the bond should 
be obtained and the moneys thereafter received by Pottle as 
agent should be applied upon prior défalcations, and if such 
a conspiracy or agreement were carried out, and not dis- 
covered by complainants until after the trial of the action at 
law, complainants would be in position to ask the interposi- 
tion of a court of equity for their relief. But the testimony 
fails to show such a state of case, and indeed, upon the argu- 
ment, the learned counsel for complainants was not under- 
stood to insist that such conspiracy or actual agreement was 
proved. 

The facts seem to be that, during his agency, and up to 
the time of giving the bond, Pottle deposited the moneys of 
tlie company, as fast as coUected, in the bank where he kept 
his account, to his own crédit, and that he made remittances 
by his Personal check on his banker. He was, both before 
and after the exécution of the bond, agent for other insurance 
companies, and ail moneys received by him as such agent 
were, as it would appear, mingled in a common fund, and 
deposited and remitted in manner before indicated. After 
giving the bond he made collections, deposits and remit- 
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tances in the same way, and his remittances both before and 
subséquent to the exécution of the bond were, by his direc- 
tion, applied upoii ail such of his unpaid monthly accounts 
as were earliest due. To illustrate : Subséquent to the exé- 
cution of the bond he from time to time directed, by letter, 
that remittances then sent in the form of oheck should be 
applied on a designated account, and his remittances were so 
applied, thus reducing the amount of his default existing at 
the time of the exécution of the bond. It does not appear 
that eomplainants were induced to become Pottle's sureties 
by any act or upon any solicitation of the company. They 
signed the bond as friends of Pottle, at his request, and on 
his assurance that they should never suffer. 

Now, while there is force in the view urged by counsel, that 
the appropriation of moneys which Pottle received upon cur- 
rent busicess and remitted, after the exécution of the bond, 
to the satisfaction of old indebtedness, would necessarily oper- 
ate to the injury of the sureties, I am of the opinion that 
eomplainants' right to the relief they now seek, even admit- 
ting that the facts would not constitute a defence to the 
action at law, dépends upon the point of knowledge on the 
part of the Insurance company, at the time it received such 
remittances, that they were of the moneys which Pottle re- 
ceived from current business aeoruing after the exécution of 
the bond. This, I thmk, is the décisive and turning point in 
the case, and, in my judgment, upon this point the proofs are 
inadéquate. The officers of the insurance company were 
résident at St. Louis. Their business transactions with 
Pottle were conducted whoUy by correspondence, and this 
correspondance is in évidence. It is not proven that it was 
agreed between the company and Pottle that if he would pro- 
cure a bond he might deposit in his own name the moneys 
which he should receive as agent. There is no proof that 
the insurance company knew that he thus dealt with their 
moneys except as such knowledge may be inferred from the f act 
that his remittances were in the form of his individual checks. 
The case is devoid of satisfactory évidence that the company 
knew that the remittances which they received after the exe- 
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cution of tlie bond were of the moneys received by liim from 
their current business, or that the company was a party to 
any agreement or understanding that remittances should be 
made from such moneys to apply upon old indebtedness. ïhe 
company seems to hâve received remittances in the ordinary 
course, with directions on the part of its debtor to apply them 
in a certain way, and they were so applied. Indeed, it can- 
not, upon the évidence, be found tliat the moùeys which Pot- 
tle received from current business, after the exécution of the 
bond, were the moneys remitted by him to the défendant 
company. For aiight that appears, he may bave used those 
moneys on bis personal aecount and remitted other moneys 
received from other insurance companies, or from other 
sources, to the défendant company. 

Pottle, in his testimony, says that he cannot testify that be 
was requested to remit as usual after giving the bond. He 
does say, however, that the reason he direoted his remittances 
to be applied on the old aecount, instead of the current months 
for which collections were made, was because it was his un- 
derstanding, at the time the bond was given, that he should 
remit on aecount of subséquent collections, as he had remitted 
before. But the proofs do not bring home to the insurance 
company such understanding, and be states that when the 
bond was mailed to the défendant company be had no talk 
with any of the company's ofEcers as to the manner in which 
he should keep his bank aecount or the company's funds, and 
that he had never shown his aecount to the officers of the com- 
pany. So far as any understanding in relation to deposits 
and remittances is concerned, it rests in inference, and seems 
to bave been solely the understanding of Pottle, without évi- 
dence of participation therein by the insurance company, 

It is true that in the letter which the secretary of the com- 
pany wrote to Pottle, requesting the exécution of the bond, 
référence is made to the then existing indebtedness of Pottle, 
and it is stated that it is the wish of the company to bave 
security against any contingency, and it may hâve then been 
thought that the bond which Pottle was required to give 
would secure past as well as any future liability. But the 
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bond which was subsequently executed plainly informed the 
Company that it was whoUy prospective in its terms and légal 
effect. If enough were established by the testimony to show 
either an actual or constructive fraud upon the sureties in 
the application of payments, and that the company was 
knowingly a party to the transaction, there would be, as .1 
conceive, difficulty in perceiving why such a state of facts 
would not be a defence m.aintainable in an action at law on 
the bond. However that may be, my conclusion is that in 
this suit in equity, to entitle complainants to relief against 
the judgment already recovered, it must appear that the 
moneys remitted by Pottle after the exécution of the bond 
were, in fact, moneys which he received as agent from cur- 
rent business, and that the défendant company had knowl- 
edge, when it reôeived such moneys and applied them in the 
manner directed by Pottle, that they were moneys which he 
received from business accruing after the exécution of the 
bond, and, in this regard, the proofs do not meet the require- 
ments of the case. 
The bill must therefore be dismissed. 
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EvoET and others v. L. Candeb & Co. 
{Circuit Court, B. Connecticut. May 8, 1880.) 
Patent— Impbovbmbnt est 8hobs — Gokb Flape — iNFEtNaByEirr. 

C. Wyllys Betts and Benjamin F. Thurston, for plaintiffs. 

Charles F, Blake, for défendants. 

Shipman, D. J. This is a bill in equity to restrain the 
alleged infringement of letters patent granted to Evory & 
Heston, on November 6, 1866, for an improvement in shoes. 
The National Eubber Company is an exclusive licenseé to use 
the patent in the manufacture of rubber boots and shoes. 
The invention consisted in a double extension gore fiap upon 
each side of the shoe, the external fold of which flap is at- 
tached to and in front of the quarter, and the internai fold of 
which is attached to and in rear of the vamp. The gores are 
folded outside of the shoe proper, and forward over the in- 
step, so that the ankle and the foot are enclosed by the shoe 
proper. The claim is as follows : "A shoe, when constructed 
■with an expansion gore flap, C, D, the external fold, C, of 
•which is attached to and in front of the quarter, B, and the 
internai fold, D, of which is attached to and in rear of the 
vamp, A ; the said several parts and pièces being respectively 
constructed, and the whole arranged for use, substantially in 
the manner and for the purpose set forth." 

The material point of différence between this shoe and the 
one shown in the English patent of Stephen Norris consists 
in the fact that the Norris gore folda within the shoe, while 
the gores of the plaintiffs' patent fold outside the shoe. If 
the gore of the English shoe is made of stiff leather, there is 
a sliff crease on each side of the shoe which hurts the foot. 
If the gore is made of thin and pliable leather, the folds are 
apt to wrinkle and to become easily displaced when the shoe 
is worn. The plaintiff's shoe avoids both difficulties. The 
noveltyof the patented device is not denied. The Norris and 
the défendants' shoes are described in the opinion in the case 
of Williams and The National Eubber Company v. L. Candee é 
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Co., whicli has just been decided. In the défendants' shoe 
the foot is encased by the vamp and that part of the quarter 
which is behind the hinge of the fold at the ankle, and the 
jointed flaps, or the ear pièces, fold without the shoe proper. 

It is claimed by the défendants that there is no infringe- 
ment because their shoe is the Norris shoe. In the Norris 
shoe the sides of the quarter corne forward and are buckled 
or fastened over the instep, covering the fold made in the 
gusset, while in the Evory & Heston the quarter cornes only 
to the front line of the heel covering, and the fastening is 
made by uniting the two gussets folded outside of the shoe. 
In the défendants' shoe that part of the quarter which serves 
as a support and protection for the foot is the Evory & Hes- 
ton quarter. That part of the quarter which is forward of the 
hinge, er the fold in the quarter, is folded with the vamp ex- 
tension outside of the shoe proper. There is no substantial 
différence in the manner in which the extensions are folded 
in the respective shoes. The confusion, if there be any, con- 
sists in the fact that the Evory & Heston quarter is a narrow 
one, extending a little beyond the ankle joint, and the gores 
are hinged at the ankle seam. The défendant^' quarter is a 
wide one, and the vamp extension and the front part of the 
quarter fold upon eaoh other and swing forward outside of the 
shoe proper at about the same point at which the Evory & 
Heston gores are hinged. 

In addition to the évidence derived from the manner of con- 
struction of the respective shoes, the défendants had taken a 
license in the year 1877 from Evory & Heston, and had dis- 
played in their trade circular for that year pictures of the shoes 
which they then manufactured and which they are still man- 
ufacturing, and which they then represented to be made under 
the Evory & Heston patent. That was undoubtedly their 
opinion at that time, and I do not think that they were mis- 
taken. Infringement is clearly proven. 

Let tliere be a decree in the usual form for an injuncticn 
and an accounting. 
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Dat V. Schwab and another. 

{fjirouit Court, 8. D. New York. May 8, 1880.) 

Patent — Imphovbment m Skibt Photectoes — Motioh to Opbn Oasb 
TO Admit othbk Dbfencks — Insufficient Afpidavit. 

In Equity. 

Miles B. Andrus and Edward N. Dickerson, for complain- 
ant. 

M. P. Stafford, for défendant. 

Wheelee, D. J. This cause ia substantially like that of 
Day V. Combination Rubber Co., heard at the same term, 
except that it is founded upon letters patent No. 161,012, 
dated March 23, 1875, and issued to the plaintiff, assignée of 
Théodore D. Day, for an improvement in skirt protectors by 
placing a moulding of India rubber, having two ribs, upon the 
lower edge of skirt protectors, made of plain material, and 
stitching it there through the web between the ribs, in addi- 
tion to the De Porest patent, and the défendants hâve moved 
to hâve the case opened to admit other defences. 

The affidavit in support of the motion sets forth no par- 
ticular facts coristituting defences desired to be brought for- 
ward, and no reason why they hâve not been brought forward 
in the usual manner, if they exist, except that the case was 
not attended to either by the défendants or their solicitor. 
Such an affidavit is wholly insufficient for the purpose. There 
is nothing in the case to show that the patent is not valid for 
that addition to skirt protectors. The évidence shows that 
the défendants hâve sold, for use, skirt protectors of that 
particulaV form, as well as those having the band of the De 
Forest patent. Therefore, upon the case as made up and 
presented, there must be a decree that both patents are valid, 
that the défendants hâve infringed them, and for an injunc- 
tion and an account accordingly. 

Let a decree be entered for the plaintiff accordingly, with 
costs. 
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Merchants' National Bank of Little Eook v, The Countï 

OF PuiiASKI. 
{Circuit Court, E. D. Arkansaa. April, 1880.) 

CouNTT Bonds— New Bonds in lieu of Old — Failure of Countt to 
CABRï OUST Agbebmbnt— Propbr Rkmkdy. — Bonds were issued by a 
county, under an act of the législature, making it obligatory on the 
county to levy an annual tax sufficient to pay the interest on the bonds 
as it accrued, and the principal at maturity. Aiterwards, the county 
proposed to the holders of such bonds that if they would scale tbem 25 
per cent., and take new bonds for the reduced sum, the county would 
annually levy and coUect a sufficient tax to pay the interest on the new 
bonds as it accrued, and the principal at maturity, and that if it failed 
to do so the holders of the new bonds shouJd be restored to ail their 
rights under the old bonds. New bonds were issued under this agree- 
ment, but the county failed to pay the interest thereon, and by reason of 
the terms of the act under wliich they were issued could not levy a tax 
for that purpose. Ifeld, an action at law could be maintained on the 
original bonds, and that a bill in equity, not seeking for any discovery, 
would not lie. 

StJRRENDER OF VALID EVIDENCE OF INDEBTEDNESS FOR ONE THAT 18 ÏN- 

VALiD — Effect. — Where a valid évidence of indebtedness issued by a 
county is surrendered by the holder to the county, and a neW évidence 
of debt issued therefor, which is invalid, the légal rights of the créditer 
are not aflected thereby. 

Demurrer to Bill. 

Prier to thetwenty-ninth of May, 1878, the complainant was 
the holder and owner of divers bonds of the défendant cor- 
poration, amounting in the aggregate, including interest, to the 
sum of about $43,000. Thèse bonds were of two classes: 
First, bonds issued in pursuance of the provisions of the 
act of the gênerai assembly of the state entitled "An act to 
authorize certain counties to fund their outstanding indebt- 
edness," approved April 29, 1873; second, bonds issued 
under the provisions of an act of the gênerai assembly of 
this s-tate entitled "An act to authorize the several counties 
in the state to fund their outstanding indebtedness," ap- 
proved March 6, 1875, and an act supplementai'y thereto. 

By an act of the gênerai assembly of Arkansas, approved 
March 6, 1877, (Acts 1877, p. 21,) the several counties of 

v.2,no.6— 35 
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the state were authorized to fund their outstanding îndebt- 
edness. 

Under the provisions of this act the complainant and de- 
fendant made an adjustment and compromise, whereby the 
complainant agreed, upon certain conditions, to remit 25 per 
cent, of its claim upon ail of said bonds of both classes, and 
the défendant agreed to issue new bonds for the balance due 
after such remission ; and also agreed that it -would annually 
levy a tax of one-half of 1 per cent, per annum upon ail the 
taxable property of said county, to pay interest and principal 
of such new bonds. It was further agreed that if such county 
should make default in the payment of any instalment of 
interest when due, or of the principal of said new bonds, for a 
period of 60 days, that the said county of Pulaski should for- 
feit the 25 per cent, remitted, and would pay the holder of 
such new bonds the full amount of the original indebtednesa 
for which they had been issued, and that the acceptance of the 
new bonds was not to discharge or release said county from 
any portion of its original indebtedness, unless the interest 
on said new bonds and the principal thereof should be paid 

at maturity. 

In pursuance of this agreement, new bonds were issued, 
containing on their face the foUowing stipulation: "Theper- 
son to whom this bond is issued having, at the request of 
said county and its authority, made a concession and reduc 
tion of 25 per centum of the principal and interest of the 
bonds presented for funding, the county of Pulaski hereby 
pledges and binds itself to pay the principal and interest of 
this bond, as the same becomes due and payable, and to 
annually levy a tax, payable only in the lawful money of the 
United States, and faithfuUy apply the same, when coUected, 
to the principal and interest of this bond ; and it is hereby 
stipulated that this bond is not to be a waiver by the holder 
thereof of any of the provisions of the act under which the 
Burrendered bonds were issued, and that this bond préserves 
the obligation of the contraot of eaeh and ail of said bonds as 
fully as if set forth herein." 

The old bonds were delivered to défendant, and new bonds 
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issued to complainant for the amount of its original daim, 
less the 25 per cent, remitted. 

Default for more than 60 days has been made in the pay- 
ment of the interest on thèse new bonds, and the county court 
of Pulaski county has refused to levy the tax provided for in 
said agreement. 

Thèse are the principal facts as averred in the bill and 
amended bill, which, for our présent purpose, are to be taken 
as true. 

It is, however, further averred that the suprême court of 
the state of Arkansas has declared that the county of Pulaski 
has no power or authority to levy a spécial tax of any amount 
to pay interest upon the bonds issued under the aforesaid act 
of Mareh 6, 1877, entitled "An act to authorize the counties 
in this state to fund their outstanding indebtedness," etc.; 
and that said court has determined that the obligation of -the 
contract, and the taxing power, which were in force and effect 
at the time of the issue of the surrendered bonds, cannot be 
carried into the bonds issued under the last recited act, 

Complainant now brings into court the new bonds and ten- 
ders them to défendant, and claiming its rights under the old 
bonds, and the agreement of compromise, prays a decree for 
$43,026.13, that being the amount of the indebtedness now 
claimed as due and unpaid on the old bonds and interest. 

McCkaey, C. J. The demurrer raises the question whether 
the complainant has an adéquate remedy at law ? The new 
bonds, as already stated, were given in lieu of two classes of 
bonds previously held by the complainant. I will consider 
the demurrer aS it relates to both classes. 

1. As to the first class, to-wit, bonds issued under the act 
of April 29, 1873, the contention of the complainant is that 
by the construction plaeed by the suprême court of Arkansas 
upon the act of March 6, 1877, it is deprived of the right to 
sue at law and recover judgment upon its debt, and to 
enforce the payment of the same by levy and collection of the 
taxes which the county agreed to levy and collect for that 
purpoBe, to-wit, such taxes as were authorized by law when 
the original bonds were issued. The décision referred to is 
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in the case of Brodie et al. v. McCabe, Collector, (not yet 
reported,) which was a proceeding by tax payera to enjoin 
the levy and collection of taxes in excess of the maximum 
allowed by the Arkansas constitution of 1874. 

Section 9 of article 16, of that constitution, provides as 
follows: "No county shall levy a tax to exceed one-half of 1 
per cent, for ail purposes; but may levy an additional one- 
half of 1 per cent, to pay indebtedness existing at the time 
of the ratification of this constitution." 

Section 6 of the act of March 6, 1877, under which com- 
plainant's bonds were funded, and the new bonds now heid 
by it were issued, provides that "it shall be the duty of the 
county courts issuing bonds under the provisions of this act 
to levy a spécial tax of sufficient amount to pay the principal 
and interest of said bonds as they shall become due, not to 
exceed the limit of taxation, together with ail other taxes 
levied during that year, prescribed in the constitution of the 
state." 

In commenting upon that clause of the act, the suprême 
court of Arkansas, in the case supra, observe that "those who 
took or might take thèse bonds evidently submitted to the 
constitutional limit of taxation under the présent constitu- 
tion;" and undoubtedly such is the fair presumption, unlesa 
the contrary is made to appear in any given case by the 
terms of the contract. It does not appear that auy of the 
bonds issued under the act in question were before the court, 
and it certainly was not called upon to oonstrue, and did not 
assume to pass upon, the written contracts under which the 
complainant claims. The most the court could hâve intended 
to assert is that where a créditer of the county funds has 
bonds under the act of 1877, without any stipulation preserv- 
ing the obligation of the original contract, those obligations 
are waived and substituted by such as are consistent with 
the constitution of 1874. But it was clearly within the power 
of the parties to agrée that the non-payment of the compro- 
mise bonds, or of the interest thereon, for a specified period, 
ehould annul the new bonds, and restore the parties to their 
rights before the agreement of compromise was entered into. 
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Such an agreement was not beyond the powers of the défend- 
ant corporation, as insisted by counsel for the defence. It 
would be an unwarranted enlargement of the doctrine of ultra 
vires, to hold that a municipal corporation owing an admit- 
ted, valid debt, and having the power to pay or compromise 
the same, may not bind itself by the terms of such a compro- 
mise agreement as that set out in the bill, and shown by the 
exhibits, in this case. What is that agreement ? It is that the 
complainant shall remit 25 per cent, of its demand, and take 
new bonds for the balance, upon the condition that, if the 
new bonds are not met, interest and principal, as they ma- 
ture, "their acceptance shall not discharge or release said 
county from any portion of its original indebtedness," and 
that the acceptance of the new bonds "is not to be a waiver 
by the holders thereof of any of the provisions of the act under 
which the surrendered bonds were issued." In other words, 
it was plainly a conditional Bettlement, to be void if not com- 
plied with by the county. By complying with it the county 
can save 25 per cent, of the amount of the original debt. By 
default, it clearly becomes liable to pay the whole amount of 
the original debt, and also to levy ail such taxes as were 
authorized by law,at the time the original bonds were issued, 
to raise f unds for their payment. 

It is well settled that where bonds of a county or munici- 
pality are issued under authority of law and payable out of 
the proceeds of taxation, the law providing for such taxation 
enters into and becomes part of the contract, and cannot be 
Bubsequently repealed by the législature or changed by con- 
stitutional amendment so as to deprive the bond holder of 
his remedy. At the time of the contract of compromise, 
therefore, the complainant had a perfect right to demand the 
levy for the payment of his bonds of whatever taxes wera 
authorized by law for that purpose when such bonds were 
issued, even if the same should exceed the limit prescribed 
by the constitution of 1874. It is also well séttled that a 
change in the form of the contract, or the substitution of one 
évidence of debt for another, does not ordinarily change the 
rights of parties. 
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The complainant's debt against the county remained the 
same debt nctwithstanding the substitution of the new bonda 
for the old. It was, therefore, perfectly compétent for the 
county to agrée to the conditions to which I hâve adverted, 
and which are plainly stated in the writing set eut with the 
bill. Whether, under the décision of the suprême court of 
the state, it is now within the power of the county court to 
levy and collect the taxes necessary to meet the interest on 
the compromise bonds, is immaterial. The contract in effect 
was that a failure on the part of the county, from any cause, 
to meet the interest or principal of said bonds, should render 
the compromise void, and leave the parties in the enjoyment 
of their rights under the original contract. A court of 
equity can never hold that the contract of compromise was 
effectuai for the purpose of taking away the remédies exist- 
ing under the original contracta, and not effectuai for the 
purpose of securing the payment, in the manner provided, of 
the reduced amount represented by the new bonds. 

From whatit has been said it will be seen that in my judg- 
ment the complainant has an adéquate remedy at law. If 
payment of the past-due interest on the compromise bonds 
shall be refused on demand, the complainant can déclare in an 
action at law upon the original bonds. No discovery is neces- 
sary, for the bill shows that the complainant can describe the 
bonds and other évidences of debt with sufficient particularity 
to enable it to prove the sum due thereon, and it can aver that 
they are in the possession of the county, or hâve been by it 
lost or destroyed. 

If, in such a suit, the county shall fail to produce said bonds 
upon being notified to do so, it will be compétent for com- 
plainant to prove thoir contents by secondary évidence. The 
fact that the bonds surrendered to the county at the time of 
the compromise may appear to hâve been by it cancelled, 
will not defeat the complainant's right of action. Proof may 
be offered, and will be admissible, to prove that the cancella- 
tion was in pursuance of the contract of compromise and is 
of no force or effect. 

As to the second class, to-wit, bonds issued under the act 
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of March, 1875, and tlie act supplementary thereto, thèse 
appear to hâve been issued in lieu of county scrip surren- 
dered. Subsequently to their issue, the suprême court of 
Arkansas held that the said act of March, 1875, and the sup- 
plementary act, were void. Still, it is clear that complainant 
held a valid claim against the county, for, if the bonds were 
invalid, it was at liberty to seek its remedy upon the original 
debt represented by the surrendered scrip. It seems to be 
conceded by counsel on both sides that the bonds issued 
under the act of March, 1875, based, as they were, upon a 
valid, pre-existing debt, could lawfuUy be funded under the 
act of March 6, 1877. The point made by complainant'a 
counsel is that the décision of the suprême court in Brodie et 
al. V. McCabe, CoUector, does not permit the county to carry 
out the contract of compromise, as to thèse bonds, by carry- 
ing into them the obligations of the contracta upon which 
they are founded, and out of which they grew, to-wit, the 
county scrip aforesaid. In this I think the counsel is wrong. 
The original debt, for which thèse bonds were issued, was 
Bubject to the limitations as to taxation, for its payment, 
contained in the ninth section of article 16 of the constitution 
of 1874. 

The suprême court bas in that case jîecided that the bonds 
were issued subject to that limitation, and it has decided 
nothing more. The contract between the parties, referred to 
in the first part of this opinion, will, as respects this class of 
bonds, be carried out by a levy up to the limit of the consti- 
tution, for as to them the original contract provided no other 
or better remedy. It follows that the complainant's remedy 
as to thèse bonds is at law. 

The demurrer to the bill and amended bill is suÊtained. 
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The United States v. Ambrose and others.* 

(Oi/rcuit Court, 8. D. Ohio. May, 1880.) 

Cleek of U. s. Court — Bond of — Ddty to accoust. — 1. The 
condition in a bond given by a clerlj of a United States Court, that lie 
would faithfully account for ail moneys coming into his possession as 
such clerk, did not enlarge the obligation of the bond required by stat- 
ute. The accounting for moneys in his hands as cleik was one of the 
duties for the faithful performance of which he was requirod by statute 
to give bond, and the spécification of one of tbc détails covered by the 
gênerai obligation does not affect the validity of the bond he was re- 
quired to exécute. 

Bame—Samb— DECLARATION IH ACTION FOB Breach. — 2. A déclaration 
alleging as a breach of such bond a failure to make the proper returns 
andpas^ over surplus funds is good, although the breach alone consista 
in a failure to make the proper returns. The additional allégation of a 
failure to pay over may be treated as surplusage, or as indicating the 
measure of damages on a failure to make such returns. 

This suit is on the ofiBcial bond of the défendant Ambrose, 
as clerk of the United States circuit court, for failing to make 
return of ail his fées and émoluments. The défendants an- 
Bwered that the attorney gênerai required him to give the bond 
Bued on containing a condition not required by statute, and 
that said bond having been thus extorted under color of office 
■was void. The answer was in form the same as the plea in 
case of U. S. y. Tingly, 5 Pet. 115, upon which the defence 
relied. To this answer the district attorney demurred. 

The statute (act of February 22, 1875, 18 St. at Large, 
333) authorizes the attorney gênerai to require a clerk togive 
bond conditioned that he will faithfully discharge the duties 
of his office. The bond in suit is conditioned that he will 
faithfully discharge the duties of his office, and in addition 
thereto that he will faithfully account, as required by law, 
for ail moneys that may come into his hands. 

Channing Richards, U. S. Dist. Âtty., for plaintiff. 

George Hoadly, II. A. Morrïll and George R. Sage, for de- 
fendants. 

SwATNE, J, The statute which lies at the foundation of 

♦ Prepared by INIessrs. Florien Glauque and J. 0. Harpor, of Cincinnati, O. 
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this controversy requires the bond of the clerlc to be condi- 
tioned "to faitbfuUy discharge the duties of his office and 
seasonably record the decrees, judgments and déterminations 
of the court." That is the entire ground cûvered by the 
statute. 

The additions required to be made, aijd in fact made, to 
the bond in question, are, ira limine, the first sentence of the 
condition, "that he shall, by himself and by his deputies, 
faithfuily perform," etc., foUowing the language of the stat- 
ute ; and then the last clause, which is not required in terms 
by the statute, is in thèse words : "And shall properly account 
for ail moneys that may corne into his possession, as required 
by law." 

Now, as regards the first super added matter which relates 
to the deputy clerk, the statute in force when the bond was 
given authorizes the court to require a bond to be given by 
the deputy clerk for the faithful performance of his duties, 
but that same section (No.'^796 of the Eevised Statutes, 149,) 
expressly declared that the security so taken for the fidelity 
of the deputy clerk, in the respect of his duties, should not in 
anywise aflect the liability of the clerk himself; hence it 
Beems to me too clear to admit of controversy that this 
phraseology as to deputy clerks, as was suggested in the 
argument, is entirely supererogatory. It is certainly sur- 
plusage, and therefore ineffectuai for any purpose, especially 
as it regards affecting or destroying the validity of the bonds. 

It was said in argument (and I was struck with it at tha 
time as possibly suggesting a point very material to be con- 
sidered, but I came, ultimately, to the above conclusion) that 
this comprehensive language ûiight involve a guaranty for 
the clerk in respect to things that he could not be compétent 
to do. But my own reflections suggest an answer to that view 
of the case, to-wit, that the language employs this phrase- 
ology, and the conséquent intendment to be deduced by the 
court from that language is that no other duty on the part of 
the clerk was contemplated, or intended to be in any wise 
guarantied, except such duties as were lawful — such as wers 
already required by the law. 
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J cannot, therefore, in any light in which I can view this 
feature of the case, entertain the slightest doubt as to the 
utter unavoidability of thèse words, especially as regards any 
effect to follow from them touching the validity of the bond. 

If that be so, it was in nowise obligatory upon the gov- 
ernment, in framing this déclaration upon the bond, to put 
in any averment wïiatever touching the clerk, and the décla- 
ration oontains nothing upon the subject. 

Then, as regards the other terms of the bond, "that the 
clerk shall faithfuUy account for ail moneys," etc., I am 
clear, upon reflection, under my view of the subject, that the 
entire liability covered by that language was covered by the 
more gênerai terms which preceded, to-wit : "that the clerk 
should faithfuUy discharge the duties of his office," etc. Now, 
one of the first and most important of the duties of the clerk, 
undoubtedly, is to pay over moneys that may corne into his 
hands, and which by law he is required to pay over. 

Hère is a particular spécification of one of the détails cov- 
ered by that gênerai proposition — clearly covered by it; and 
that particular spécification, it seems to me, to use the lan- 
guage of several of the authorities upon the subject, is only 
expressing, in conformity with the law, more fuUy than in its 
terms it would be expressed, what the law prescribes; for 
what the law had prescribed in the same gênerai terms the 
requirements of the bond fulfiUed. They are no more com- 
prehensive, they are no more onerous in any respect, as it 
seems to me, than if this spécifie requirement attached to it 
had not been contained in the bond at ail. 

X J;hink, therefore, that there is no ground for the objection 
upon which the validity of the plea rests. 

But it was very properly said that this demurrer to the 
plea, as do ail demurrers under such circamstances, reaches 
back to the original pleading, i. e., the déclaration, and sub- 
jects it to scrutiny as if it had been demurred to; and raises 
the question as to whether the déclaration itself is a valid 
and proper one. 

The déclaration charged that large amounts of money hav- 
ing corne into the clerk 's hands "on account of the fées and 
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émoluments of said office, he did not propcrly account therefor 
in his émolument returns, as required hy law,and did neglect and 
refuse to pay into the treasury the sum," etc. It is said by 
counsel for défendants that the clerk is not required to pay 
over surplus funds in his hands until the attorney gênerai has 
designated the depository in which they shall be placed; and 
that, therefore, until such désignation is made he is not re- ' 
quired to pay over. This is undoubtedly the case. But until 
the coming in of the proper reports, showing a surplus, the 
attorney gênerai has notuing upon which to act ; the report is 
the basis upon which he makes the désignation. The breaeh 
of the bond consists in the failure to make thèse reports ; and 
so the déclaration charges. But it goes on to allège a failure 
to pay over. This may be treated as surplusage, or as an 
allégation of the damage resulting from the failure to make 
the proper reports. 

I therefore think the déclaration sufficient. It clearly 
allèges the failure to make the proper returns as a breaeh of 
the bond, and, as I bave said, what foUows may be treated as 
surplusage or as an allégation of the damages incurred. Of 
course, if there was no balance to turn over, the damages for 
failure to make returns would be merely nominal. If there 
were funds coming to the government their amount would be 
the measure of damages for a failure to make such returns as 
would hâve enabled the attorney gênerai to make the proper 
désignation. 

But I would Buggest to the district attorney that it might be 
well to amend the déclaration so as to alone allège the failure 
to make the proper returns as the breaeh, and to refer to the 
amount which was in the clerk's hands and should bave been 
turned over, only as showing the extent to which the govern- 
ment has been damnified by the failure to make returns. 

I therefore sustain the demurrer to the anbwer. 

Demurrer sustained. 
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The United States vs. Ambeosb.* 
{Circuit Court, 8. D. Ohio. May, 1880.; 

Uotted States District Judge — Power to admotisibe Oaths. — 1. A 
Judge of a district court of the United States has Ihepower to administer 
oaths in matters arising in his court, or coming before him as a judicial 
ofBcer of the United States. Such power is incident to his judicial 
office. 

Same— 0.4TH op Cleek to Aocounts with Government. — 2. The ad- 
ministration by such judge to a clerli of a United States court of the 
oaths required to be made to his accounts with, and returns to, the gov- 
emment, is such a matter, and is within his power to administer oaths. 

Clekk's AccotosTS— Oath to — Pbbjuky. — 3. Wliether the swom state- 
ments required to be made by a clerk of a United States court, in his 
accounts with, and returns to, the government, are "déclarations" or 
" certijkates," within section 6392 of the United Btates Kevised Btatutes 
punishing perjury, quoire. 

Demurrer to the Indictment. 

The défendant was indicted for perjury, nnder section 
5392 of the United States Eevised Statutes, in swearing to 
his accounts against the government as clerli of the United 
States courts for the southern district of Ohio, and his émol- 
ument returns to the attomey gênerai, before the United 
States district judge for that district. The first count charged 
the défendant with making oath to a false "written déclara- 
tion by him subscribed," in swearing to his aceount against 
the government for the six months preceding January 1, 
1879 ; the second count the same, in swearing to his émolu- 
ment return to the attorney gênerai for the six months pre- 
ceding January 1,1879; the third count the same, in swear- 
ing to his émolument return for the six months preced- 
ing July 1, 1878. The fourth count charged him with mak- 
ing oath to a false "written certificate by him subscribed," in 
swearing to his aceount for the six months preceding Jan- 
uary 1, 1879. 

Channing Richards, U. S. Dist. Atty., for plaintiff. 
George Hoadly and Edgar M. Johnson, for défendant. 
SwAVNE, J. Two objections are taken to the indictment 

* Prepared by Messrs. F. Glauque and J. C. Harper, of Cincinnati, O. 
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— First, that it does not appear that the district judge who 
administered the oath, in connection with which the perjury 
is alleged to hâve been committed, had authority to swear the 
défendant. 

I was a little trouhled by that objection at the outset, the 
rule being so strict in the criminal law as to the éléments of 
the crime, and particularly as to the authority of the officer 
administering the oath, the breach of which is alleged in the 
indictment. Upon full reflection, and the examination of 
such authorities as hâve been brought to my attention, I am 
perfectly satisfied that the judge had the power to administer 
the oath. The oath is incident to bis judicial office. I do 
not mean that he could go into the street and administer 
oaths to everybody, and for ail purposes and under ail cir- 
cumstances ; but this was a matter of his own court — this 
was a matter touching the govemment of the United States, 
in which he is serving as a judge, and under which he is a 
judicial officer. Such oaths, according to my recollection, 
and, indeed, my knowledge, hâve been administered for the 
last 30 or 40 years, and I never knew an objection taken 
before in a case like this. 

I think, upon the whole, the United States v. Bailey, 9 
Peters, 238, which was referred to by Mr. District Attorney 
Eichards, may be considered as conclusive upon the subject. 
At any rate, my judgment is that this exception is not well 
taken. 

The other objection is that the indictment sets eut that the 
défendant had failed to make returns as required by law, and 
that in swearing to thèse returns he swore, as charged in some 
of the coiints of the indictment, to a certificate which was 
false — which he knew to be f aise ; and it is charged in other 
counts of the indictment that in swearing to his returns he 
had sworn to a déclaration, knowing that in so swearing he 
swore falsely. 

Now, in the argument, it is shown, with great elearness, 
that there are a large number of instances defined by the 
laws of the United States in which déclarations, specifically 
named as such, are required to be sworn to ; and so there are 
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a very large number of instances in which certificates of 
various kinds are specifically required to be sworn to. 

There is no provision in any act of congress, so far as I 
know, or so far as revealed from the elaborate discussion 
before the court, in which a return by the clerk, such as the 
law required in the case, touching émolument returns, is 
specifically made the subject of an indictment for perjury. 

Now it may be said that in a broad, gênerai sensé the 
clerk's statement of his account, and swearing to it, is a déc- 
laration that it was true ; and so it may be said that the oath 
■was a certificate. But I am by no means clear, though that 
is one légal view of the subject. I think that such a view of 
the subject is hardly warranted by the principles of law 
touching the crime of perjury. They are of great strictness, 
and very wisely made so. 

This case being one of great importance to the défendant, 
and not without importance to the government, I hâve con- 
cluded upon the whole — my brother.the circuit judge, (Baxter,) 
agreeing — that, as to the questions arising touching this aspect 
of the case, we will divide and certify the case up to the 
suprême court. 
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In re Townsend. 
{DifMet Oowt, 1). Ddaware. , 1880.) 

BANKBtTPTOT — DiSCHARGE— SECTIONS 9 AND 21, AOT OF CONGHB88, Jum 

22, 1874, coNSTBTTED. — Constructions given to sections 9 and 21 of the 
act of congress of June 22, 1874. Tliis act efCects a total repeal of the 
provisions in section 5112, in the Revised Btatutes of 1874 and 1878, 
■which proviso is in thèse words : "But this provision shall not apply to 
those debts from which the bankrupt seeks a mscharge which were con- 
tracted prior to the flrst day of January, eighteen hundred and sixty- 
nine." 

Bamb—Samb — Absence of Assets— Creditoeb Consbnting to Dis- 
charge. — As the law now stands, only those creditors who hâve proven 
their claims can hâve them counted in the formation of the complète 
liability of the bankrupt to which the new law of one-third in value and 
one-fourthin number is applicable ; but ail creditors, no matter when 
their debts were contracted, can give or withhold assent to discharge of 
bankrupt, if he has not the requisite amount of assets, i. e., one-third in 
value, and one-fourth in number of the creditors who hâve proved their 
claims. 

Samb—Samb — BooKs of Banketipt— Ob8C0Eitie8in. — Booksare required 
of the bankrupt which are reasonably explanatory of the business con- 
ducted, and kept obviously with the intent of affording information as 
to that business. It is no reason to refuse a discharge to a bankrupt 
because thereare obscurities which need explanation, when those obscur- 
ities are explained, and there is no évidence of fraud or deceit in the 
entries. 

Bamb — Samb — Amendment of BcEHiDUiiBS. — When there Is no reason to 
withhold a discharge on the ground of fraud against the bankrupt laws, 
the court will order formai amendments made to the schedules which 
were omitted by the bankrupt through ignorance and mistake, and the 
case continued, in order that such proper retums may be made ; and, upon 
compliance with the orders of the court, an application for discharge 
may be made at some future time. 

In Bankruptcy. 

Bradfoed, D. J. Application for discharge of the hank- 
rupt. The question -which meets us at the threshold of the 
case is, the bankrupt having no assets, has he produced tho 
■written assent, filed in this court, of a sufficient number and 
value of his creditors to entitle him to his discharge, notwith- 
standing the absence of aU assets? 
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Amount of daims as admitted hy the bankrupt 

against him, as per schedules filed, - $71,584.30 

Amount of claims or debts proven before the 

register, .... 43,984.12 

Debts increased by proof of larger amoants than 
set forth in bankrupt's schedule, as assumed 
in the argument on both sides, - - 8,281.39 

— which, added to the aggregate scheduled debts of $71,- 
584.30, $8,281.39— $79,865.69— being the total liability as 
principal debtor of the bankrupt, without regard to the time 
the debts were contracted. 

One-third in value, $79,866.69, - - $26,621.89 

The amount of the claims of the creditors, who 
hâve assented to the bankrupt's discharge, 
$24,667.60, which, deducted from $26,621.89, 
leaves a deficiency of $1,954,29, - - $26,621.89 

24,667.60 



$ 1,954,29 
Prior to June, 1874, 60 per cent, of proven claims was nec- 
essary for the discharge of the bankrupt without the assent 
of his creditors, and if the bankrupt had no assets, or not the 
required amount, he must hâve had a majority in number 
and in value of his creditors who had proven their claims. 

The law as it then stood was in thèse words: "Section 
5112. In ail proceedings in bankruptcy commenced after the 
first day of January, 1869, no discharge shall be granted to a 
debtor whose assets shall not be equal to 50 per centum of 
the claims proved against his estate upon which he shall be 
liable as the principal debtor, unless the assent, in writing, 
of a majority in number and value of his creditors to whom 
he shall hâve become liable as principal debtor, and who shall 
hâve proved their claims, is filed in the case, at or before the 
time of the hearing of the application for discharge ; but this 
provision shall not apply to those debts from which the bank- 
rupt seeks a discharge which were contracted prior to the 
first day of January, 1869." 

Section 9 of the act of June 22, 1874, (18 U. S. Statutes, 
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part 3, p. 180,) has the foUowing provision, viz.: "And in 
case of voluntary bankruptcy no discharge shall be granted 
to a debtor whose assets shall not be equal to 30 per centum 
of the claims proven against his estate, upon which he shall 
be liable as principal debtor, without the assent of at least 
one-f ourth of his creditors in number and one-third in ralue ; 
and the provision in section thirty-three in said act of March 
the second, eighteen hundred and sixty-seven, requiring 50 
*per centum of such assets, is hereby repealed." 

In section 21 of the same last-cited act (18 U. S. Statutes, 
part 3, p. 186) is found this provision, viz. : "That ail acts 
and parts of acts inconsistent with the provisions of this act 
be and the name are hereby repealed." 

There has been a différence of opinion in the United States 
courts as to the fuU efïect of this latter law of June 22, 1874, 
on the law as laid down in both of the U. S. Eevised Stat- 
utes of 1874 and 1878; some of the judges holding that it 
effected a full repeal of the law, and let in ail creditors, with- 
out regard to the time of contracting their debts, to add their 
claims to the aggregate liability of the bankrupt, and thus 
create the neoessity for him to produce a greater amount of 
assets than he would otherwise be required to do to obtain 
his discharge, and also let them in with subséquent creditors 
to give their assent to the discharge of the bankrupt in case 
there were no assets, or ]ess than the required amount. 

Other judges hold that the act of June 22, 1874, parts of 
which are above recited, only repealed that part of the former 
law which required 50 per cent, of assets, in the bankrupt, of 
the proven debts against him, and a majority in value and 
number of the creditors who had proven their claims, and 
Bubstituted in lieu thereof the 30 per cent, of assets, and, in 
default of that, the one-fourth in number and one-third in 
value of creditors whose assent was necessary to justify a 
discharge, without the requisite amount of assets, and that the 
latter clause in the two Revised Codes, viz. : "but this pro- 
vision shall not apply to those debts from which the bankrupt 
Beeks a discharge, which were contracted prior to the first 

v.2,no.6— 36 
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day of January, eighteen hundred and sixty-nine," remained 
unaffeoted by the later aot of June 22, 1874. 

Of course, in this latter view of the case, ail the creditors 
whose claims were contracted prior to January 1, 1869, were 
altogether powerless to oppose the discharge of the bankrupt, 
either by adding their claims to the aggregate of his liabUi- 
ties, and thus require a greater percentage of assets, or by 
refusing their assent to his discharge. 

In re Gifford, 16 National Bank. Eegister, September 26," 
1876, Justice Withey, district judge of the western district 
for Michigan, sastains the former proposition, and says : "As 
the law now stands, we hold that in the absence of consent by 
creditors in voîuntary cases, no matter when commenced, or when 
deita were contracted, the assets must pay thirty per cent., not 
fifty per cent., or there can be no diseharge ; whereas, in com- 
pulsory cases, the bankrupt, if otherwise entitled thereto, is 
entitled to a discharge, irrespective of the assent of creditors 
or the amount of assets." He cites the opinion of Judge 
Lowell as confirming his own, in In re Qriffiths, 1 Central 
Law Journal, 506; and, also, that of Mr. Justice Miller, of 
the United States suprême court, reported in 1 Central Law 
Journal, (In re King,) 601. 

Judge Drummond, of the United States circuit court, Li- 
diana, In re Wheeler d Eiggs, 19 B. B. 259, in a lengthy 
opinion, has supported this view of the case, and concludes 
by saying: "But, when we look at the whole scope of the 
amendmentof 1874, and apply the languageof the ninth sec- 
tion to the case now before the court, it seems to me that it 
was the intention of congress to déclare by that section that 
in any case of bankruptcy, when there were no assets equal 
to thirty per cent., if the bankrupt secured the assent of one- 
fourth of his creditors in number, and one-third in value, as 
there stated, that he was entitled to a discharge, irrespeotive 
of the time when the debts were incurred; and, therefore, I 
hold, contrary to the opinion of the district court, that the 
ninth section of the act of June 22, 1874, necessarily repealed 
the proviso to the 611 2th section of theEevised Statutes, and 
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that in this case, on the facts as conceded, the bankrupts ara 
entitled to their discharge." 

Judge Blatchford bas, In re Sheldon, expressed an opinion 
on this BTibject, but it was ohiter dictum, as the proceedings 
-vere ail commenced before the twenty-second of June, 1874, 
and consequently were not governed by that law. Judge 
Gresham, U. S. district judge for Indiana, has taken the same 
view of the case as Judge Blatchford. 

On the weight of the authorities (as far as I can inform 
myself) I shall follow Judge Drummond's opinion, and con- 
clude that the act of June 22, 1874, altogether repealed the 
provisional clause of 5112 in both of the Eevised Statutes, 
and that, as a necessary resuit, if there had (in this case) 
been any assets to entitle the bankrupt to a discharge, there 
must hâve been 30 per cent, of the claims proven against his 
estate upon which he is liable as a principal debtox, without 
regard to the time they originated ; and if, as in the présent 
case, there are no assets, then it is requisite to hâve the 
assent of one-third in value and one-fourth in number of his 
creditors to assent to his discharge, no matter when the claims 
of thèse creditors arose. By this repeal the creditors whose 
debts were oontraeted before the first day of January, 1869, 
whether they bave proven their claims or not, are "entitled" 
to the same status, as to giving or withholding their assent to 
a discharge of the bankrupt, as ail the other creditors. 

As the law now stands, after the repeal of the provision afore- 
said, the bankrupt has to hâve 30 per cent, of the proven claims 
only, and, therefore, creditors who hâve not proven their 
claims cannot add them to swell the aggregate of the bank- 
rupt' s liabUity, but they are, in gênerai terms, without any 
words of restriction as contained in the repealing act, let in 
to give or withhold their assent to the bankrupt's discharge 
where there are no, or not sufficient, assets. The exact words, 
showing no restriction in the repealing act, are as foUows: 
"Without the assent ofat least one-fourth of his creditors in 
number, and one-third in value." Thus it will be seen that 
upon this construction of the law the bankrupt has not the 
requisite amount in value of creditors assenting to his dis- 
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charge to entitle him to it, the deficieney being, as before 
shown, $1,954.29. 

A strong effort bas been made by certain creditors to pré- 
sent the discharge of the bankrupt. Elaborate spécifications 
hâve been filed, each one of which bas been denied or answered, 
The grounds for opposing the discharge, without reciting in 
détail the spécifications and answers, are substantially as fol- 
lows: 

First. That the bankrupt has "wilfully swom falsely" in 
his affidavit annexed to his original pétition and Schedule A 
thereto, in that he omitted to set forth certain debts of the 
Wilmiiigton EoUing Mill Company, amounting to $37,600, 
which he had assumed, and many other debts to the creditors 
unknown. 

As to this spécification the court takes leave to say that it 
considers there is no évidence whatever, in ail the transac- 
tions brought to its notice, of any wilf ul f aise swearing within 
the meaning of the provisions of the bankrupt act ; that the 
évidence conclusively shows that the indebtedness named in 
this spécification was that of the Wilmington EoUing Mill 
Company, not that of the bankrupt ; as it was proven in the 
case, and not successfully refuted by the creditors, that the 
ultimate liability for the payment of this $37,500 depended 
on the suocessfui prosecution of the roUing mill business, 
which, for this considération, had been transferred from the 
Company to the bankrupt. 

The last clause of the first spécification, in thèse words, 
viz., "and many other debts to the creditors unknown," is 
faulty by reason of its generality and want of précision. 

Second. Spécification charges wilful false swearing, in that 
he did not embody in his Schedule B ail his assets and 
property. On an examination of the évidence, this court 
thinks the bankrupt should hâve returned articles of prop- 
erty which he omitted, but under such circumstances as to 
négative any idea of wilful false swearing or fraud on the 
provisions of the bankrupt act. He should hâve returned his 
household goods, though it was very natural that a former 
exemption of the same property under exécution by the sheriff, 
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as hîs wife's property, should hâve induced the mîstaken 
belief that they belonged to her. This was a mistake on hia 
part, for the law had not been so altered in favor of married 
Avoînen as to secure thèse household goods to her, although 
purchased for her by a relative. So he should hâve produeed 
whatever choses in action he held, however worthless, at the 
time he considered them. He should hâve returned in this 
Schedule B any real estate standing in his name, no mat- 
ter to what extent it may hâve been covered with judgments 
against him. He should hâve returned his gold wateh, wear- 
ing apparel, etc., etc., and hâve relied on the exemption 
under the United States and state laws, whioh are libéral in 
their provisions. I shall then order the bankrupt's schedules, 
in référence to the matters above stated, to be amended so as 
to comply with the law. 

Third. False swearing by the bankrupt that "he had no 
books, deeds or papers relating to his business at the time of 
filing his pétition. There may be more stringent reqaire- 
ments made of some bankrupts than of others in the matter 
of books to be kept by them." 

Considering the wide range of capacity of those entering 
into and failing in business who are entitled to the benefits of 
the bankrupt law, it must needs be that there are many very 
honest men who are not professional book-keepers them- 
selves and hâve no means to employ them; but as it is an 
essential feature of the bankrupt law that a free discharge 
must dépend upon a free discovery of assets and delivery 
of the same to the assignée, books of accounts, i. e., written 
évidence of ail the crédits and liabilities of the business en- 
gagea in, must be kept, and the production of some books of 
account of this nature must be made, to enable the bankrupt 
to obtain a discharge. The degree of accuracy and particu- 
larity required will dépend, in a great degree, on the circum- 
stances of each case. Books which show an honest attempt 
to throw such light on his business transactions as will make 
them reasonably plain of themselves, or capable of being 
made plain by explanation, are sufficient, within the meaning 
and intention of the bankrupt la'vr. 
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Now, the books produced in this hearing by the bankrupt 
hâve been at the service of the creditors of the Wilmington 
EoUing Mill Company, or his individual creditors, since the 
time of his filing his pétition in bankruptcy; and in this con- 
nection it may be well to give a short statement of the bank- 
rupt's relations with the company. Finding the business not 
a remunerative one, they entered into articles of agreement 
with the bankrupt, the contents of whieh articles of agree- 
ment, proven by paroi, (they having been lost,) established 
thèse facts : The rolling mill company were, by certain trus- 
tées named in the articles of agreement, to deed the whole 
real and personal estate of the company, fixtures and appur- 
tenances, to the bankrupt, on considération that he would 
assume one-half of the indebtedness thereof. In pursuanee 
of this agreement he gave to the trustées of the company his 
judgment bond for the payment of $37,500, which was duly 
entered against him; and thereupon he was placed in the 
possession of the real and personal estate, fixtures, etc., etc., 
■with the distinct understanding and agreement between him- 
self and the trustées of the creditors of the company that if 
he succeeded in his business, to the extent of paying oflf the 
indebtedness of $37,500 entered agaïnst him, he was to be 
entitled to ail the profits over and above that sum he could 
make, and be absolute owner of the real and personal estate 
conveyed to him; and also that if, after his best efforts to 
succeed, he should fail in the business undertaken, he should 
turn over to the company, and the company should accept, 
ail the real estate and personal estate they had sold and pos- 
sessed him of, and should then satisfy the judgment entered 
against him. 

In point of fact, the creditors took out exécution on this 
judgment, and levied on and sold ail the real and personal 
property they had before transferred to the bankrupt. It is 
évident to the court that the bankrupt in good faith facili- 
tated the redelivery of ail the property put into his hands by 
the company. 

So mueh as bearing on the question of books : The company 
had, of course, a set of books kept in the usu^l manner, and 
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■with ordinary accuracy and particularity. Mr. Townsend, 
succeeding to the business, took up and continued the same 
books. His final interest in the concern was a contingent one, 
and, as it proved in the end, the trustées of the company were 
ultimately interested in their contents. 

If we were disposed to be teohnical we might suggest the 
query whether thèse books, in any proper sensé, can be called 
the bankrupt's books ; but we waive that question. The books 
were, with ail other property, crédits, etc., tumed over to the 
trustées of the creditors, and, upon a fuU and searching ex- 
amination of the bankrupt, in open court, he bas cleared up 
whatever might need explanation. 

On this point the court is f ully satisfied that the formai 
objection of not keeping proper books of aceount bas failed. 

Spécification 4. The substance of this spécification is the 
wilful coneealment of property. On an examination of the 
«vidence submitted, the court does not think this spécification 
is sustained. 

Spécification 5. The court does not think that there bas 
been such fraud and négligence in not delivering his property 
to his assignée, as charged in this spécification, as to prevent 
his discharge, if that deficiency is corrected by obeying the 
orders of the court to amend his schedule in that behalf, and 
he is otherwise qualified. 

Spécification 6. Property wilfuUy omitted. This spécifica- 
tion is answered by the order of this court requiring of the 
bankrupt to amend his schedules in that behalf. Under this 
spécification we observe that there was no such wilful omis- 
sion as should deprive the bankrupt of a diseharge, if other- 
wise entitled to it. 

Spécification 7. Proper books of aceount not kept. This 
spécification is already disposed of by the remarks heretof ore 
made. 

Spécification 8. Is indefinite, imoertain, and faulty in ail 
respects. It does not specify properties or moneys con- 
«ealed, times, places, or any circumstances, such as demaud 
«,n answer. 
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Spécification 9. This spécification bas already been con- 
sidered. 

Spécification 10. Alleging that the assent of Williams, one 
of the creditors of the bankrupt', was of no avail, as be was 
at the time non compos mentis, was witbdrawn. 

Tbe bankrupt cannot receive bis discharge now. The 
application will, therefore, be indefinitely continued, to allow 
bim to obtain the requisite number in amount and value of 
bis creditors, and to conform to the order of the court now 
made that he shall amend bis schedules, referring to bis 
ownership and possession of property, as above indicated, 
and in order that he may claim the exemption allowed bim 
under tbe state and United States laws. 

Tbe court considers bim entitled to a discbarge on bis 
compliance with the matters of form made necessary by the 
acts of eongress, and shall so order when they are com- 
nlied with. 



Onderdonk ». Fanning. 

(Circuit Court, E. D. New York. May 17, 1880.) 

Bqtjitt — Praoticb — Motion to attach for Contempt of Injonction. 
A patent fora lemon-squeezing machine was sokl to O, by F., tlie in- 
ventor, who thereafter still made and aold machines a little différent. 
A suit for iafringement being brought, and a temporary injunctioa 
granted against F., he devised an improvement on O.'s machine, and 
obtain ed a patent for it. A motion to attach F. for conteiiipt of the 
injunction being made, Jidd, that the question belween two patents, 
raised by this second invention, could not be brought up by tlùs motion, 
although the device was made after the injunction was issued, and the 
issuing a patent for It forbids the calling it a mère colorable do vice to 
avoid the patent of O., without a hearing had and décision made upon 
that question. 

Foster, Wentworth & Poster, for plaintifif. 

E. H. Brown, for défendant. 

Benedict, D. J. This is a motion for an attacbment 
against tbe défendant to punish an alleged contempt in mak- 
ing and selling a certain form of lemon-squeezers, the making 
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or selling of which was forbidden by a temporary injunction 
of tliis court. The injunction referred to deseribed with par- 
ticularity and détail the machine to which it was iutended to 
apply. It ia not pretended that the défendant bas, since the 
issue of the injunction, made or sold any machine precisely 
similar to the machine deseribed in the injunction. On the 
contrary, it is conceded that the machine complained of 
difiers from the machine deseribed in the injunction in this, 
that the movable bed upon which the lemon rests while 
being pressed is not perforated, and its surface is formed into 
grooves, so arrangea, in connection with what is termed a con- 
centrator, as to permit the juice of tlie lemon to pass to and 
around the edge of the bed, instead of through the perforations 
in the bed. 

But it is contended that this altération is merely a color- 
able device intended to évade the injunction. The plaintiff'a 
patent is for a combination of old éléments, one of -which ia 
a perforated bed. The machine complained of contains no 
perforated bed. The présent motion cannot, therefore, be 
decided in favor of the plaintiflf without determining the ques- 
tion whether the non-perforated, corrugated bed in the ma- 
chine complained of performs the same function as the non- 
corrugated, perforated bed in the plaintiff's combination. 
The moving papers show this question to be presented by the 
motion, and it is one not passed on when the temporary 
injunction was granted. Furthermore, it is made to appear 
by the défendant that a patent bas been issued to him for 
the machine now complained of. Under such circumstauces 
the défendant must be upheld in bis contention that the ques- 
tion raised by the new machine cannot be presented by a 
motion for an attachment for contempt. It is true, that at 
the time of doing the act complained of the défendant had not 
obtained bis patent, but the subséquent action of the patent 
oâice in granting the new patent aiïords ground for the 
défendant to insist that the altération made in the bed was 
not so plainly colorable as to entitle the plaintiff to an attach- 
ment against him for contempt. 
The motion is, accordingly, denied. 
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Olendoep and another v. Eckleb. 
{OireuU Court, Jf. D. New York. JMay 24, 1880.) 
Patent— Pbiob Ubb. 

H. Striyes, for plaintiflFs. 

L. I. Bwrnett, for défendant. 

Blatohfoed, 0. J. The testimony satisfaotorily establishe» 
that the invention claimed in the plaintifs' patent was known 
to and used by Lewis Perkins before it was made by the plain- 
tiffs. The bill must, therefore, be dismissed, with costs. 



Dat V. CoMBiNATioN RuBBEB Co. and another. 

{Circuit Court, 8. D. New York. 'SA&j 6, 1880.) 

jDDOMBarrs — BiNDisa Effeot of. — Judgments and decrees are conclu- 
sive évidence of facts only as between parties and privies. 

Patent — Impkovement in Skiet Pbotectohs — Construction of. — 
There being no évidence in this case impeaching the prma/ac4«eff ectof 
the patent involved, being one for improvement in skirt protectors, it is 
constraed with référence to prior existing devices to ascertain its scope. 

In Equity. 

Miles B. Andrus and Edward N. Dickerson, for complain- 
ani. 

M. P. Staford, for défendants. 

Wheeleb, D. J. This bill is brought for relief against an 
alleged infringement of letters patent No. 61,172, dated 
January 15, 1867, to Thomas B. De Forest, for an improve- 
ment in binding for skirts, and now owned by plaintiff. 

The defences set up in the answer are that the défendant, 
the rubber company, is operating under a patent, No. 155,134, 
dated September 20, 1874, to Helen Marie MacDonald, for 
an improvement in dress protectors, and that they do not 
infringe the plaintiff's patent. 

While the application of MacDonald was pending an inter- 
férence was declared between her and one Chase, in the 
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décision upon which Mr. CommÏBsioner Leggett expressed an 
Opinion that her invention dated back to 1861. MacDonald 
V. Chase, 6 OfE. Gaz. 359. 

Afterwards she brought a bill in the circuit court for the 
district of Massachusetts for an infringement of her patent, 
and in that case it was found, upon the évidence, by Shepley 
J., that she was the first inventor of the skirt protector de- 
scribed in her patent. The case was afterwards opened for 
the introduction of the De Porest patent, and, upon the case 
as presented with that patent in évidence, Lowell, J., found 
that her invention was made in 1861, before the patent of 
De Forest. 

In the subséquent cases of MacDonald v. Shepard, in the 
district of Massachusetts, and MacDonald v. Sidenberg, in 
this district, on motions for preliminary injunetions, th€ dé- 
cisions in the former case were foUowed by Lowell, J., there, 
and Blatehford, J. hère, and temporary injunetions ordered. 
None of the évidence on which those findings were based in 
any of those cases has been reproduced in this case, nor hâve 
the défendants even set up any prior knowledge or invention, 
or use, in their answers to defeat the patent of De Forest. 

On the hearing they hâve produced copies of the opinions 
filed in those cases, and argued that those décisions couelu- 
sively settle that MacDonald's invention was prior to De For- 
est's. None of the parties to this suit were parties to any of 
those; neither is it shown that any of thèse parties are 
privies to those, and it is elementary that judgments and 
decrees, in order to be conclusive évidence of facts, or évidence 
at ail in other proceedings, must be between the same parties, 
or privies to them. Thèse décisions and opinions are author- 
ities for ail similar cases, but not estoppels in any, except 
such as may arise between those very parties, or others 
claiming under them. This case stands upon its own évidence, 
which shows nothing prior to the plaintiff's patent, except 
that Miss MacDonald was asked by the défendants, expressly 
dis claiming any intention of proving prior knowledge of 
De Forest's invention, when she commenced experimenting 
in water-proof skirt protectors, and answered in 1861; and. 
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furtlier, that she made skirt protectors of water-proof mate- 
rial and attached them to the skii-t, so as to extend below tlie 
lower edge as a protection to the lower part of the skirt and 
braid, and wore them in that year. There is nothiug to 
impeach the prima fade effect of the patent itself, and it must 
be treated as valid, and be construed in the light of this 
testimony of Miss MacDonald as to prior existing devices, 
which is not contradieted, for the purpose of aseertaining 
how much it will eover, and whetiier what the défendants 
hâve done will corne within its scopc. 

The patent is for, among other things, a band of India 
rubber or other flexible material, placed upon and attached 
to the outer surface at the lower edge of what is called the 
binding to the inside of the skirts of ladies' dresses at the 
bottom, to protect the dress at the edge, and it is mentioned 
that the binding itself may be coated with India rubber, 
thinly, and rendered water-proof. It is said that the binding 
proper of a dress is wrought in with the facing, and becomes 
a part of the dress itself, ail of which is protected by a skirt 
protector proper; and that the invention is confined to bind- 
ings, and bas nothing to do with skirt protectors. But the 
whole description in the patent is to be looked at, as well 
as the name given to the subject of the invention, in order, 
according to the settled rule for the construction of ail writ- 
ings, to give effect to every part, and ascertain from the whole 
what is meant. The drawings are referred to as showing 
ing the différent forms of his constructions enlarged. Some of 
the witnesses for the defence hâve treated that part as mean- 
ing that the whole binding is represented as enlarged, and 
therefrom hâve concluded that the binding would be very nar- 
row, and only apply to the extrême edge of the skirt ; but it 
is not so understood hère. The new parts are represented 
enlarged, and what is called the binding improved upon is 
represented in varions widths, and being a mère sheet of 
material could be of any desired width, The form earrying 
the band of rubber could not be used as ordinary proper bind- 
ing is, for the band would be put out of place for the purpose it 
was for by such use. It could be used as an extra binding to 



DAT ». COMEINATION RUEBBR 00. 573 

protect the edge of the skirt according to its design. This 
band upon an inside strip of material, which might be itself 
made water-proof, to protect tbe edge of the skirt, is what was 
patented, by whatever name it was or might hâve been called. 
In the MacDonald patent her device was, in one place, called 
a skirt facing or protector, which shows that the names 
of tbose parts of a dress were not used at ail times with ex- 
act discrimination. Her protector would, in some sensé, be 
a sort of extra facing. She afterwards disclaimed facings as 
a part of Jier patent, which might affect the patent and might 
not, but it would not affect the use of the language employed 
to express her ideas. Her testimony is understood as mean- 
ing that the skirt protectors she wore before De Forest's pat- 
ent were similar to those she afterwards patented. Thèse 
were made of plain water-proof fabric, gathered into plaits or 
fluting. Judges Blatchford and Lowell are understood to 
bave held that tbe plaiting and fluting are merely modes of 
finish, and that the real thing she invented was the plain 
water-proof strip, finished in either of those modes, or any 
other desired for the purpose of a skirt protector. Such stripa 
were in existence when De Porest took his patent; he recog- 
nized them in his patent, and his patent was for an improve- 
ment upon them, and similar thiugs. His patent, as this 
case bas been presented, is valid for that improvement, con- 
sisting of such a band placed upon and fastened to the lower 
edge of such strips of material on the inside of the skirts of 
dresses at the bottom, for additional protection. 

The évidence shows that the défendant the Combination 
Eubber Company, of which the défendant Greacen is président, 
bas made and sold for use strips of water-proof material with 
exactly this improvement. ,Some of the bands hâve very 
shallow creases across them, which some of the witnesses call 
fluting, as if they were like the fluting of Miss MacDonald's 
protectors and patent, and made such bands différent from 
those of De Forest. This distinction is without foundation. 
Tbe fluting of her patent bas an office to perform in giving a 
hang to the skirt, and must be made by gathering the ma- 
terial into open folds, as flutinga of such sort are usually 
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made, and is more than such configuration as thèse creases 
make, which has no effect except upon the appearance of the 
material before or when not in use. The défendants infringe 
by the use of thèse bands, as well as by the use of the plain 
ones. 

Let a decree be entered establishing the validity of the 
patent, and the infringement of the défendants, and for an 
injunction, and an account aecordingly, with costs. 



PeEFBOTION WiNDOW ClBANBB Co. V. BOSLEY. 

(Gireuit Court, N. D. Minois. , 1880.) 

Patent — Dbvice Patentable. — A deviue which. is raerely the resuit of 
mechanical akill is not patentable. 

Bamb — Samb — RuBBEB WiNDOW Clbaners. — A device for cleaning Win- 
dows, consisting of a handle or holder, with an elastic or rubber strip 
attached to one edge, with a tubular rubber bearing or support therefor, 
embodies nothing but mechanical skiU and is not patentable. 

Munday é Evarts, for complainant. 

Mr. Paine and Mr. Bonney, for défendant. 

Dyer, D. J. This is a bill to restrain the infringement, by 
the défendant, of letters patent granted to William C. Gayton, 
dated April 9, 1878, and re-issued September 3, 1878, for an 
improvement in window cleaners. The important question 
in the case relates to the patentability of the aUeged invention. 
It is alleged that the défendant infringes ail of the first four 
daims as they are stated in the re-issued patent. Those 
claims are described as follows : First, an improved window 
cleaner, consisting of a handle or holder, an elastic rubbing 
strip attached by one edge to said holder, and a bearing or 
support for said strip near its outer edge, said parts being 
combined substantially as described; second, the holder hav- 
ing its back extended and lying underneath the projecting 
strip, jointly with the bearing or support located thereonand' 
the rubbing strip, substantially as described; third, the com- 
bination with the holder of the elastic rubbing strip and a 
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yielding bearing or ciishion, Bubstantially as and for the pur- 
pose set forth ; fourth, in combination with the elastio strip 
B, attached to a suitable holder or bearing or cusMon C, of 
India rubber, made tubular in form, substantially as described 
and for the purpose set forth. 

The alleged invention then consista, as described in the 
spécifications and claims in the patent, and as appears from 
the spécimen which bas been put in évidence, 6t a handle or 
holder, in a groove, upon or near the upper edge of ■which is 
inserted a strip of rubber, attached by the lower edge to the 
holder within the groove, and a bearing or support for and 
lying behind the strip, made also of rubber, and tubular in 
form, the parts being so adjusted that the edge of the rubber 
strip, as it is used, comea in contact with the glass ; this rub- 
bing strip being placed at such an angle as will cause such 
contact to be effected in the practical use of the implement. 
I do not understand'that the proposed invention embraces any 
particular form or style of handle, or frame, -with which the 
rubbing strip is conneeted. The essence of the alleged inven- 
tien is the attachment of the rubbing strip to the holder at 
such an angle as will, in its use, bring the edge of the rubber 
in contact with the glass, and in the elastic or yielding sup- 
port against which the rubber rests. This is apparent from 
the spécifications, which state that the "invention relates to 
a device for drying and cleaning window-panes, mirrors, and 
like smooth surfaces, after they bave been washed in the usual 
manner, and it consists, j'trsit, in employing, upon a suitable 
holder, an elastic strip, attached at one edge to the holder, 
and thence projécting forward and outward, and sustained or 
stayed by means of a bearing or support beneath it — that is 
to say, as between it and the holder, at or near its opposite 
edge ; secondly, in having tbe support of a yielding character, 
whereby uniformity of contact between the rubber strip and 
the glass is insured ; thirdly, in making the bearing tubular in 
form and of India rubber, whereby it best answers the pur- 
pose for which it is designed ; fourthly, in combining with the 
rubber strip and holder two thick rubber plates, fastened one 
to each end of the holder behind the rubber strip, to form a 
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backing for the same and adapt it to enter tlie corners of tlie 
sash." 

Now, the question is does the construction of this device 
involve invention within the meaning of the patent law? 
That it may and does produce a useful resuit is undoubtedly 
true, l>ut does its construction involve anything more than 
mechanical skill ? In the case of Reckendorfer v. Faber, 9 Otto, 
347, it was settled by the suprême court that the granting of 
letters patent and the décision of the commissioner on the ques- 
tion of invention, its utility and importance, is not conclu- 
sive; that his décision in the allowance and issue of a patent 
créâtes a prima facie right only, and upon ail the questions 
involved therein the validity of the patent is subject to an 
examination by the courts. 

The erasive and cleaning qualities of rubbcr bave been long 
known. Its use in cleaning mndow-glass is but a new use 
of an old and -well-known article. Long used for erasing 
pencil marks upon paper, there is nothing new or in the 
nature of discovery in the application or use of this article in 
cleaning window-glass. The idea of the patentée in putting 
rubber to such a use may be, and undoubtedly was, an excel- 
lent one ; but the question is, is his device in its construction, 
and with référence to its own use in connection with an old 
and well-known material, of such character as to entitle him, 
under his patent, to protection as an inventor ? 

As was said by the suprême court in Reckendorfer v. Faber, 
supra, "this device is for the performance of a mechanical 
opération to produce mechanical results, and is a mechanical 
instrument as much as a brush, a pen, a stamp, a knife, a 
rule, or a screw. Whether it is styled a manufacture, a 
tool, or a machine, it is an instrument intended to produce a 
useful mechanical resuit, * * • Does it embody any 
new device or any combination of new devices producing 
a new resuit ?" 

The combination consists only in the adjustment of the 
rubbing strip, and the supporting tubular cushion, in such 
manner as will bring the edge of the strip in contact with 
the glass. Now, "the law requires more than a mère juxta- 



PERFECTION WINDOW CLEANBB 00, V. B0SLE7. 577 

position of parts, or of the extemal arrangement of things, to 
give patentability." Hailes v. Van Wormer, 20 Wall, 353. 
"Mechanieal skill is one thing; invention is a différent thing. 
Perfection of workmanship, however much it may increaso 
the convenience, extend the use, or diminish expansé, is not 
patentable." Reckendorfer y. Faber, supra. 

The distinction between mechanieal skill and inventive 
genius is well understood. In my judgment, the device in 
question , in its construction, involved only mechanieal skill. 
It is the case of the new use of an old and well-known arti- 
cle, so adjusted to an ordinary handle or holder as to make it 
capable of such new use; the adjustment of parts being 
purely inechanical, and only requiring the exercise of me- 
chanieal ingenuity. 

There was exhibited to the court, as showing the state of 
the art when the letters patent in question were granted, an 
instrument previously used in cleaning the decks of ships, 
which consista of a broad strip of rubber firmly inserted in a 
wooden holder, connected with which is a handle, and which 
in its cleaning opération performs the service and is some- 
what in the form of an ordinary mop. It thus appears that 
rubber so arranged and adjusted, had been previously used 
for cleaning purposes, and although this implement, because 
of its size and gênerai form, would not be adapted to the par- 
ticular use of cleaning windows, I cannot but think that the 
construction of complainant's device was but the carrying 
forward, or new, or more extended application of a thought 
original with others, and not such an invention as will sustain 
a patent. Furthermore, in 1873, what is known as the Mor- 
rison patent was issued, which was a patent for a scouring 
utensil, provided with scouring surfaces consisting of India 
rubber, and, although the form of this utensil as set forth in 
the drawings aceompanyingv the letters patent is essentially 
différent from complainant's device, it being a solid pièce of 
rubber attached to a handle in the form of a hair-brush, it is 
apparent that the idea of using India rubber for scouring and 
oleaning purposes was not new with the patentée in the Gay- 
ton patent, and if the Morrison patent be valid I deem it a 
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eerious question ■whether it does not anticipate complainant's. 
However that may be, I am of the opinion that complain- 
ant's device is but the resuit of the exercise of mechanical 
ekill ; that it is wanting in such characteristics as entitle it 
to be regarded as a new and original invention, within the 
meaning of the patent law, and hence that it does not possess 
the essential élément of patentability. . 
A decree will be entered dismissing the bill. 



MiEOOTiOH and others v. Thb Bbitish Babk Stab OB' 
ScoTiA, etc. 

(District Court, S. D. New Torh. May 13, 1880.) 

Admibaltt— Collision— Failtob of Vessbl to eekp good Lookodt 
AND AvoiD A Vessbl entitled TO HOLD HBB CouBSB. — Evidence con- 
aidered, and the collision complalned of in this case Tiéld to hâve been 
caused by the failure of défendant to keep a proper lookout, and in not 
keeping out of the way of the libellant's vessel, entitled to hold her 
course. 

F. R. Coudert, L. Ullo and E, L. Owen, for libellants. 

C. E. Souther and E. P. Wheeler, for claimants. 

Choatb, D. J. This is a suit to recover damages caused by 
a collision between the Austrian bark Sansego and the Brit- 
ish bark Star of Scotia. The collision happened ofif the Jersey 
coast, about 60 miles south-east of Absecom Light, on the morn- 
ing of the ninth of March, 1880, at about half past 2 o'clock. 
The Sansego was on a voyage from Marseilles to Boston, with a 
valuable cargo, consisting of 2,000 baies of wool and 200 
barrels of sulphur. She was sunk by the collision, and this 
suit is for the value of vessel, freight and cargo, and the per- 
Bonal effects of the master and crew, the damages claimed 
being $145,000. The Star of Scotia was on a voyage from 
Calcutta to New York. She was'kn iron vessel, originally 
ship-rigged. 

The wind was about north-east. Both vessels were close 
hauled when they came in sight of each other, the Sansego on- 



MIROOVICH V. BABK STAR OF SCOTIA. 579 

the starboard tack. Slie wasa vessel of 560 tons. The Star 
of Seotia was on the port tack. Bhe was a much larger ves- 
sel; her tonnage is not given, but her length was about 220 
feet from stem to stern. The night was overcast, with no 
moon or stars, but vessels' lights could be distinctly seen. The 
wind was a five to six-knot breeze. The Sansego was mak- 
ing about six knots. The Star of Seotia a little less. 

The libel allèges that the lookout on the Sansego reported 
a light on the lee bow; that the mate went forward to see thia 
light, and made the same to be a green light of a sailing ves- 
sel that was at the time crossing the bows of the Sansego ; 
that this green light crossed to the weather side and then dis- 
appeared, and, although a good lookout was kept, no light was 
seen ; that a short time af terwards the loom of a vessel ap- 
peared on the weather side, showing no light, and before it 
could be ascertained what course she was on she struck the 
Sansego on the starboard side, near the main rigging, and sunk 
her in less than an hour af ter the collision ; that the Sansego 
kept her course dose hauled from the moment she first sighted 
the green light until the collision ; that the collision was whoUy 
owing to the fault of the Star of Seotia in having no compé- 
tent lookout, no régulation side lights burning, as required by 
law, and in that she did not keep out of the way of the San- 
sego, as she was bound by law to do. 

The answer avers that the Star of Seotia was sailing close 
hauled on the port tack, and was headed S. B. ^ S.; that the 
wind at the time was blowing from the N. E., or N. E. by E. ; 
that the Star of Seotia had proper side lights brightly burn- 
ing; that the officer of the deck saw a red light, which af ter- 
wards proved to be the red light of the Sansego, about a point 
and a half on the starboard bow; that as the wind was on the 
port side of the Star of Seotia and on the starboard side of 
the other vessel, it was the duty of the Star of Seotia to keep 
out of the way, and the duty of the Sansego to keep her course, 
and thereupon, in order to fulfil that duty, the officer of the 
deck ported his helm; that the Star of Seotia answered her 
helm, and the red light soonbecame visible on the port bow; and 
if the Sansego had kept her course there would hâve been no 



580 FBDEEAIi REPORTES. 

collision; but tliat the Sansego thereupon change d her course 
and showed her green light to the Star of Seotia ; that the 
Star of Seotia was kept under the port helm until the red light 
was well on the port bow, when the helm was steadied ; that 
the red light of the Star of Seotia was in fuU sight of the San- 
sego, and could hâve been seen from her if a proper lookout 
had been kept ; that the Sansego did not keep her course, and 
did not keep a proper lookout, and did not observe the move- 
ments of the Star of Seotia with proper vigilance, but again 
changed her course and showed her green light to the Star of 
Seotia; that at that time she was so near the Star of Seotia 
that the loom of her sails could be seen from the deck of the 
Star of Seotia ; that the Star of Seotia at once put her helm 
hard a-port, but the two vessels were so near eaeh other that 
it was too late, after the Sansego had again ehangeJ her 
course, to avoid the collision; that the collision was eaused by 
the négligence of the Sansego in not keeping a good lookout, 
and in not keeping her course. 

Under the rules of navigation the Sansego was bound 
to keep her course, and the Star of Seotia was bound to 
keep out of her way. The Star of Seotia recognized this 
duty, and made certain movements to perform it, which she 
claims were ineffeetual, by reason of the Sansego's ehang- 
ing her course, by going off before the wind. The principal 
question of fact, then, is whether the Sansego kept ou her 
course, close hauled by the wind, till the collision. If she 
did, then the Star of Seotia is responsible for the collision, 
since she did not keep out of the way, and it is not elaimed 
that she could not hâve done so if the Sansego kept her 
course. 

The testimony of those on the Sansego is clear and explicit 
that she kept her course. It was the mate's wateh. His tes- 
timony is that he was standing on the poop deck, and the 
lookout forward, on the forecastle, reported a green light a 
little to leeward. He could not see it from where he stood, 
and he went forward, with his glass, to look at it. When he 
got on the forecastle he saw it, without the glasses, right 
ahead ; that he looked with his glassea and saw the light, but 
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could not see the vessel's sails; tliat it was right aliead, cotn- 
ing towards them and going to starboard ; that it got about a 
point or a point and a half on bis starboard bow ; that he went 
back to the poop deck, and, leaning there on the weather rail, 
he saw the green light ; that when it got about a point and a 
half on bis starboard bow it disappeared, and he could see no 
light; that when it disappeared he called to the carpenter, 
and asked him if he saw the light ; that the carpenter was 
looking to windward and told him that he co.ild not see any- 
thing; that he felt uneasy at the disappearance of the light, 
and continued to watch to see whether that or any other 
light would appear ; that after the light disappeared he spoke 
to the man at the wheel and told him to keep the sails fuU; 
that he had noticed the sails shaking, the topgallant sails and 
royal; that after a short time, looking still to windward, he 
saw a shadow and then the loom of a vessel, and then, ail at 
once, the other vessel was on top of them. He testified that 
the Sansego was heading N. W. by N. ^ N. ; that they had 
been heading so since 8 o'clook the night before ; that the 
wind had been the same ail the time. The lookout testified 
that he saw the light a little to leeward ; that he reported it 
as a green light right ahead ; that the mate came forward and 
looked at it, and then returned af t ; that the light passed to 
windward and then disappeared; thathe saw noligiit in place 
of it ; that he looked for a light, expecting to see it again, or 
some other light ; that he looked to windward and to leeward 
and saw nothing; that the next thing he saw was a vessel 
coming upon them ; that the vessel was close hauled by the 
wind, braced sharp up; that the light disappeared a short 
time after the mate went aft; that the vessel was kept by the 
wind ail the time; that the sails were not changed; that they 
were kept full, lifting from time to time — when the sails lifted 
she would pay off a little. The man at the wheel testified 
that he had been on deck from 13 o'cloek, and took the 
wheel at 2 o'cloek; that the vessel was heading N. W. by N., 
by the wind on the starboard tack ; that he heard the lookout 
report a green light ahead, a little to leeward; that he could 
not see it then; that as soon as it was reported the mate took 
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the glasses and wf.nt forward, and then came aft again ; that 
he saw the green light when it passed to windward; that when 
he saw it the mate was on the poop deck ; that the mate was 
looking at the light to windward when he saw it ; that it bore 
N. by W. ^ W. by the compass; that he continued to see the 
green light a short time, and next he saw it no more; that 
the vessel kept always the same heading; that he sawnothing 
else till he saw the loom of something ooming upon them, but 
no light was to be seen; that, after the light disappeared, he 
saw the mate using the glass to see if he could see anything; 
that he heard him asking the carpenter if he could distinguish 
anything of that vessel or light ; that he did nothing with his 
wheel after the green light was reported, up to the moment 
of the collision, except steering by the wind; that he was 
heading ail the time by the wind, and seeing that the sails 
were full ; that he kept looking at the compass and the sails ; 
that when the other vessel struck them he was heading N. W. 
by N. ; that he left the wheel when the vessels struck, and got 
up on the other vessel. He also testified that the mate spoke 
to him; told him that the light was clear of them, and told 
him to keep the sails full, so that they would not be lufïïng 
or shaking ; that the green light disappeared ail of a sudden, 
The man who had been at the wheel up to 2 o'clock testified 
tbat, till that time, the vessel was saiiing close hauled — as 
close to the wind as he could get — heading N. W. by N., 
seven points from the wind; that when he was relieved he 
went forward and stood by the foremast ; that the man on the 
lookout reported a green light ahead, a little on the lee side ; 
thathe saw it — that it was a little on the lee side; that the 
officer of the deck went forward and then went aft; that after 
the mate had gone aft the lookout ealled him to the fore- 
castle to see the light ; he went forward, and saw it a little on 
the lee side; that he went back to his place, and shortly after 
the lookout caïled to him again that a ship was running on 
top of them ; that he ran forward and saw the vessel, but saw 
no light. The carpenter testified that he heard the lookout 
report a green light ahead, a little to leeward ; that he saw it 
him self, a little to leeward,, as he stood on the lee side, by 



MIBCOVICH V. BARK STAB OF SOOTIA. 683 

the maîn backstay ; that the light passed to wîndward, and 
he crossed over to the windward side and saw it to windward ; 
that when he saw it from the leeward side he saw it straight 
ahead ; that he saw it there by the time the mate got for- 
ward ; that when the light had erossed over to the weather 
side it disappeared; that when the mate came aft he asked 
this witness if he saw the light, and he answered that he did 
not see it any more; that there was no change in the Yessel'B 
sails up to the time of the collision. 

It is daimed, however, on behalf of the Star of Scotia, that 
the case thus made by the Sansego is overbome by the weight 
of évidence tending to show that the Sansego did change her 
course, by starboarding and going off the wind ; that is, by 
sheering more to the westward or leeward, after the two 
vessels came in sight of each other. Four classes oï proof 
are relied upon by the claimants as showing this : (1) What 
was seen from the Star of Scotia of the movements of the San- 
sego; (2) what was done on the Star of Scotia in respect to 
her own movements ; (3) the angle at which the vessels came 
together, and their heading at that time ; and, (4,) as bearing 
on the third point, the position and nature of the injuries 
done to the Star of Scotia. 

The testimony as to what was done on the Star of Scotia, 
and what was seen of the movements of the Sansego, by 
those on her deck, is briefly as follows : 

It was the second officer's watch. There were eight men 
and boys, ail told, in his watch, six of whom were examined 
— ^the second mate, the wheelsman, the lookout, and one sea- 
man, and two apprentices who were on watch standing by 
about amidships. 

The second mate testified that they were close hauled by 
the wind, heading by compass S. E. ^ S, The wheelsman 
says S. E., with a possible variation of a quarter of a point 
to the south. The wheelsman thought she would lie up to 
within seven points of the wind. 

The second mate thought not quite so close with that wind, 
which he says was not steady. The bark, being an iron ves- 
sel, there was a variation of the compass, which, however, 
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tlie second mate waa net informed of, having, as he said, 
left that to the captain and cliief ofïïcer. The déviation of 
their compasa at S. E., as given by the captain, was one 
point westerly, making the actual heading, while on the wind, 
S. E. by E. to S. E. | E., according to the wheelsman; S. 
E. |- E. according to the second mate. Assuming the wind 
to be N. E., as it is testilîed on both aides, the course of the 
Star of Scotia may be taken to hâve been at S. E. | E.,with- 
out muoh possibility of error. 

It is clear, from the testimony of both the wheelsman and 
the second mate, that their heading, as given in the answer, 
S. E. J S., is the heading by compass, and not the actual 
heading; and, as she could not lie doser than seven pointa 
to the v/mà, that the wind must bave been nearer to N. E. 
than N. E. by E. The wind is stated in the answer in the 
alternative, N. E. orN. E. by E. The second mate thentes- 
tiiied that he first saw a red light on his starboard bow ; that 
it bore about S. S. B., or a point and a-half on his starboard 
bow. He evidently is speaking of its beariug by compass, as 
S. S, E. is a point and a-half from S. E. ^ S., which was 
their compass heading as he gives it. If the compass bear- 
ing of the light was S. S. E., its real bearing was, according 
to the captain, S. E. by S. J S., the variation at this point 
being | of a point westerly. The second mate took the red 
light to be the port light of a vessel sailing by the wind on 
the starboard tack, and he says that he immediately gave the 
order to the man at the wheel to port, and that he helped 
hhîi heave the wheel over. The wheelsman testifîes that the 
order was hard a-port ; and on cross-examination the mate 
appears to admit that this was so. The différence, perhaps, 
is of very little importance. At this time no light had been 
reported by the lookout. 

The mate's testimony, then, is that, as soon as he had 
helped the man at the wheel heave the wheel over, he hailed 
the lookout and asked him if he saw that light on the star- 
board bow, to which the lookout replied that he did. At this 
instant, according to the testimony of the mate, and just as 
the ship began to pay off, the red' light changed to grcen. 
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The lookout testified that the first light he saw was a green 
light on the starboard bow, about a point on the starboard 
bow; that he saw it just at the moment the mate hailed him. 
Upon the red light changihg to green the mate gave no new 
order to the wheelsman, and the ahip continued to pay off 
under the port or hard a-port wheol, and while this was 
being done the green light passed across the bow, from star- 
board to port. While there is considérable confusion in the 
testimony as to how much the green light broadened on the 
port bow, there is no doubt that it passed over to the port 
bow with the porting of the vessel. Then, with the pay- 
ing off of the vessel to starboard, the green light again 
ehanged to red. Thus far there is a substantial agreement 
of the witnesses on the Star of Scotia. The mate does 
not expressly say that the green light crossed to the port 
side, but he says the green ehanged to red, and that the 
second time the red appeared it was on the port bow. The 
lookout saw it first on the starboard bow, and he testifies 
that the red light of the samé vessel appeared on the port 
bow, about two points, as they were paying off to starboard. 
The man at the wheel did not notice anything till he got 
his wheel over. After that he saw the red light on the port bow. 
The seaman amidships took no notice till a little while after, 
hearing the mate hail the lookout. Thed-he looked and saw the 
green light nearly ahead on the port bow. He f ollowed it till it 
ehanged to red. One of the apprentices testified that he first 
saw the green light on the starboard bow; it was crossing over 
to the other side. He saw it again on the port bow, and after 
that he saw the red light on the port bow. The other apprentie» 
was in thehouse eating when he heard the mate hail the lookout. 
He put his head out and saw a green light on the starboard 
bow; then he went back into the bouse, and did not look out 
again till the alarm was made that immediately preceded the 
collision. 

It is urged, on the part of the libellants, that the testimony 
of the second mate that he first saw a red light on his star- 
board bow before sceing the green light, is discredited by the 
circumstance that no other person on thé Star of Scotia sâW 
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it. It ia inaisted that this seeing of the red light was an after- 
thought; that it was devised for the purpose of justifying the 
maneuver of porting the wheel. But there is nothing incon- 
sistent with the testimony of the. second mate, that he saw 
this red light first, and then almost immediately after saw the 
green light, just about when and where he did, in the case 
testified to by those on the Sansego. On the contrary, his 
testimony on thèse points singularly harmonizes with and 
confirma that of libellants' witnesses as to their own course, 
and what they first saw of the Star of Scotia's light. They 
Bay they were heading N. W. by N., and saw a green light 
nearly ahead, a little on their port bow; that while they kept 
their course the green light crossed over to their starboard 
bow, and after broadening some on the starboard bow, about 
a point and a-half, so that it became plainly visible to the 
wheelsman, who of course could not see it till it was off the 
bow, it suddenly disappeared. Therefore, when the mate of 
the Star of Scotia says he saw a red light, which changed sud- 
denly to green, his yessel being on a course S- E. | E., the 
light at that time bearing S. E. by S. J S., this showed that he 
was just Crossing the bow of the Sansego from port to star- 
board, and his observation of the bearing of the light at this 
moment does not vary a quarter of a point from the heading 
which those on the Sg.nsego swear to as the course of their 
vessel, N. W. by N. This testimony clearly shows that the 
Star of Scotia thus crossed the bows of the Sansego from port 
to starboard very soon after the lights of each vessel came in 
sight from the other, and before the lookout or any one but 
the mate of the Star of Scotia had discovered the light of the 
Sansego. 

The answer charges that this first change from red light to 
green, as seen on the Star of Scotia, was caused by a change 
of course on the part of the Sansego. The answer clearly 
«barges two changes of course against the Sansego: first, at 
the time of this change from red to green ; and, secondly, again 
after the Star of Scotia had, by falling off before the wind on 
a port helm, brought the red light of the Sansego on her port 
bow, and almost immediately before the collision happened. 
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It was évident, however, that the reconciliation of the tes- 
timony does not call for this alleged first change of course. 
There is nothing in the évidence, on the part of the Star of 
Scotia, to require it. On the contrary, if at that instant, just 
after the vessels came in sight of each other, and while the 
Star of Scotia was going to windward, the Sansego had 
changed her course to leeward to any appréciable extent, the 
Star of Scotia would not, so readily and quickly as she appears 
to hâve done, hâve crossed her bow again and brought her 
red light again in sight on her own port side. Moreover, the 
bearing of the light of the Sansego, as seen from the Star of 
Scotia just before this change from red to green, is so' near 
to -what it should be, if the Sansego was then heading as those 
on her say she was, when the green light of the Star of Scotia 
crossed her bow, that such crossiag of the bow of the Sansego 
accounts by the Star of Scotia perfeotly for the change of 
lights observed from the Star of Scotia. 

This reasoning, from admitted or clearly proved facts, was 
80 obvious that on the trial the allégations of this first change 
of course was abandoned in argument, and the charge of 
change of course was confined to that secondly alleged in the 
answer. 

There is an entire agreement, also, as to the maneuver 
executed by the Star of Scotia after she thus first crossed the 
Sansego's bow from port to starboard. What those on the 
Sansego saw was the green light passing over to their star- 
board bow, and then, while it was on their starboard bow, it 
disappeared and they saw no light. This entirely agrées, so 
far as the green light is concerned, with the story told by 
those on the Star of Scotia. They say, in effect, that though 
their wheel was put a-port, the green light of the Sansego, 
which appeared first on their starboard bow, passed across 
their bow, and at some distance on their port bow it disap- 
peared, and the red light appeared in its place. So long as 
they continued to see the green light on their starboard bow 
they were showing, of course, their green light to the Sansego 
over its starboard bow, and that their green light must bave 
disappeared, and their red light, if visible at ail, must hâve 
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been seen over the starboard bow of tlie Sansego, is évident, 
because they say that they continued to see the green light 
on their port bow as they swung to port. The moment the 
green light crossed their own bow, their own green light must 
hâve disappeared to those looking at it from the Sansego; 
and this happened before the light of the Sansego changed 
from green to red, and consequently while their green light 
was still on the starboard bow of the Sansego. 

The navigation, then, of the Star of Scotia, in pursuance 
of her admitted duty to keep out of the way of the Sansego, 
was this : Seeing her red light from a point and a-half to two 
points on the starbord bow, she ported her helm, intending to 
pass to leeward of her, leaving her to keep her course to wind- 
ward. 

The wheel being put to port, but before the vessel had 
had time to fall off, or, at most, but very little, the red light 
changed to green, still bearing about the same distance on 
the starboard bow. This indicated with great certainty that 
she was already crossing the bow of the other vessel from 
port to starboard, and also informed the officer in command 
of the Star of Scotia that the other vessel was heading about 
N. W. by N., and was probably a vessel saiiing by the wind 
on the starboard tack. 

On getting this new information, by seeing the green light, 
two courses were open to the officer of the Star of Scotia. 
One was to reverse his order, bring his vessel again up to the 
wind, and keep on the windward side of the other vessel, 
passing her starboard to starboard. To do this required only 
a change of wheel, as he had made no change in his sails. 
They remained as before, with the yards braced sharp up as 
they were while she was by the wind. 

The other course was to keep the wheel a-port and sweep 
round under a port wheel till he should cross the bow of the 
other vessel a second time and pass to leeward of her, or port 
side to port side. The officer of the deck adopted this second 
course. The mate testilies that when he first saw the red 
Jight he took it to be a vessel close hauled on the star- 
board tack, and obviously porting was then a proper move- 
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ment. As the learned counsel for the claimants -r ell suggests, 
he could not, on seeing the red ligbt, know how close to the 
wind she was lying ; and if it happened that she was a fore- 
aiid-aft schooner, which could lie within four and a-half points 
of the wind, as it well might be, it would be hazardous to 
attempt to cross her bows. 

The only certain mode of avoiding her, if she was sailing 
80 close to the wind, and bound, as she was, to keep her 
course, was to port. But when, immediately upon heaving 
his wheel up, be discovered the green light, and tbereby as- 
certained that he had already crossed her bows, and that if 
, close hauled she was seven points from the wind, and if not 
close hauled she was going off to leeward upon a N. W. by 
N. course, the situation was altered, and he was bound to act 
upon the more exact information thus acquired. The bear- 
ing of the light showed him that the courses of the two ves- 
sels diverged about two points, and that he had already 
passed the point at which their courses intersected, It seems 
to me, therefore, that in this new situation the obvious 
course of safety was to let his vessel corne immediately up to 
the wind again, and keep his original course by the wind. 
It is objected to his doing so that it would bave shown to 
the other vessel that his course was vacillating and coçif used ; 
that it would bave misled and conf used the other vessel as to 
his intended movement. The a.rgument is, I tbink> un- 
Bound. He was still showing his green light to the other ves- 
sel, and had just begun to pay off to port. The testimony 
shows clearly that for quite an appréciable length of time 
afterwards he had not paid off sufficiently to show his red 
light, and there was ample time to heave the wheel down, and 
bring his vessel back to the wind, without showing his red 
light. This would bave been more especially easy, as no 
change had been made in the sails on porting. The mate 
admitted in his testimony that if he had not seen the red 
light, and had first seen the green light, when the lookout an- 
swered his bail, which was the instant that he observed that 
the red had changed to green, he would not hâve ported, but 
would hâve kept on his course. The situation wa8 not sub- 
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stantially altered because the wheel had been hove up, the 
fessel not yet having paid off. The danger of continuing 
under the port wheel was that it involved the necessity of 
Crossing the bow of the other vessel again, and her distance 
was a matter of great unoertainty. 

The mate himself testifies that he could not judge of her 
distance when he first saw the light; she might hâve been a 
mile and a-half or three-quarters. He could not say that 
ehe was more than a mile off. Of course, in the night-time, 
with nothing but the appearance of the light to détermine 
distance, that élément in the problem is very uncertain. 
And the movement resolved upon by the mate required a 
considérable space for its safe exécution. His vessel must 
come around and cross the bows of the other at a safe dis- 
tance from her. Meanwhile both vessels would be covering the 
space between them at a combined speed, as the wind was of 
about a mile in five minutes. 

The mate, though questioned on the subject, was wholly 
unâble to say in what time his vessel would fall off four 
points, which is the amount it is claimed she did fall off be- 
fore he judged that he was clear of the other vessel and gave 
the order to steady. Nor could he say at what distance his 
vessel would run in falling off four points under a hard a-port 
wheel. While, however, the movement attempted must be 
held to hâve been an errer, yet it is claimed that it was suc- 
cessfully accomplished ; that the Star of Scotia came around 
under her hard-aport wheel till she crossed the bow of the 
Sansego, and brought the red light of the Sansego at a safe 
distance on her port bow, and then, the two vessels being 
ôlear of each other, the Star of Scotia steadied, and the col- 
lision happened from the Sansego changing her course to 
leeward, and running across the bows of the Star of Scotia. 
If this is true, the earlier mistake did not cause the collision. 
It is, I think, fuUy established by the évidence that the Star 
of Scotia did bring the red light of the Sansego on her port 
bow. It was positively sworn to by so many witnesses on 
the Star of Scotia, as being seen on the port bow after the 
green light- disappeared, that this point may be considered 



MIRCOVICH V. BAEK-8TAE OF SOOTIl. 591 

established, as well as that the red light thus seen remained 
in sight on the port bow until it changed to the green light, 
close under the bow of the Star of Scotia, and immediately 
before the collision. But as against the positive testimony 
of those on the Sansego, that they kept their course close 
hauled by the wind till the collision, the questions are 
■whether the red light was brought, by the porting of the Star 
of Scotia, so far on her port side that the vessels could safely 
pasB each other, and whather, from the time the Star of Sco- 
tia steadied on her course with the red light so on her port 
bow, she kept that course, or, as the libellant's claim, gradu- 
ally came up again to the wind, diminishing the distance 
which she had gained to leeward of the Sansego, and ap- 
proaohing her upon a line dangerously close to her course. 
It is évident that it is not enough merely to bring the red 
light on the port bow in order to pass in safety a vessel 
which is passing on the windward side close hauled. Every 
vessel close hauled on the wind wUl yaw more or less. She 
is kept by the wind by the constant but slight movement of 
the wheel as she tends to fall off or to corne up. 

The experts in this case estimate half a point each way, as 
the ordinary variation from her course by the wind, which 
must be generally expected from this cause. Then, also, the 
actual course of every vessel sailing by the wind is likely to 
be a little to the leeward of the apparent course as in^ioated 
by her lights, varying with circumstances, the weight of her 
cargo, her trim and saila. 

In judging, therefore, of the case presented by the Star of 
Scotia, it is necessary to take thèse points into considération. 
If & vessel thuB passing another has not made due allowance 
for thèse things, and has not given a safe margin to allow for 
the possible leeway of the approaching vessel, and for her 
possible yawing whUe doing ail she can to keep by the wind, 
she is liable to be surprised, as the Star of Scotia was, by 
the unexpeeted disappearance of the red light, and the appear- 
auce of the green light of the approaching vessel under her 
bows when it is too late to avoid a collision. On this ques- 
tion, how far cto the port bow of the Star of Scotia the red 
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light of the Sansego was brought, and, as the two vessels 
approached, how it continued to bear, — in other words, how 
far to leeward of the course of the Sansego the Star of Scotia 
put herself, when, as she claims, she steadied, and how far 
to leeward she kept before the vessels were apparantly in 
immédiate danger of collision, — is, I think.left in great uncer- 
tainty on the testimony of those on the Star of Scotia. And 
on this point, unfortunately, those on the Sansego can give but 
ïittle assistance, beoause they did not see the red light of the 
Star of Scotia, and saw nothing, after the green light disap- 
peared some distance ofif on their starboard bow, till the loom 
of the vessel was seen rapidly coming upon them on their 
starboard bow. The cause of the red light of the Star of 
Scotia not being seen will be hereafter considered. The sec- 
ond mate of the Star of Scotia, who was the ofticer respour 
sible for the navigation, testifies that, when the red light 
appeared, it bore about two and a-half to three points on bis 
port bow. He testified, also, several times, with great posi- 
tiveness, that it ranged with or a Ïittle abaft the port fore 
rigging, as he stood on the weather or port side of the wheel. 

This would be iess than half a point. It is ciear that if 
the latter statemént be true the light was not brought well or 
safely on the port bow. Having brought the light on bis 
port bow, so far as in bis judgment made it safe to steady the 
wbeel, and having given the order to steady, it was then his 
duty to watch the light as the two vessels approached. If 
his caleulation was right, and he was safely to leeward, the 
red light, provided the other vessel kept her course, .would 
hâve constantly broadened on the bow; yet his testimony as 
to the movement of the light after it was first seen is very 
confused. He does not testify that it broadened at ail on his 
bow. On the contrary, he always puts it as ranging with the 
fore rigging, and he puts it there when it suddenly changed to 
green, and the other vessel was found under his bow. Yet, if 
it did not broaden, he should hâve noticed it, and should not 
hâve been taken by surprise, as he was, by its sudden change 
to green. 

The lookout testified that the ship was payhig off when he 
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Bav the red light ; that it was about two points on their port 
bow when he noticed that they stopped going off and appeared 
to be Bteàdier; that he could nôt tell how long it was before 
the green light appeared again, but not very long; that when 
it came in sight the green light was crossing their bow; that 
the red disappeared and the green appeared, and then the 
collision. Being-asked if the red light changed its bearing 
while he was watehing it, he answered: "Our ship was 
Bteadied after we saw it. It did not change its bearing for a 
minute or so — a good three minutes. It must hâve changed 
its bearing to produce the collision." 

One of the apprentices, who was about amidships, testified 
that he first saw the red light on the poi-t side ; that it bore 
nearly ahead ; that he saw it about five minutes. The seaman, 
who was standing by amidships, saw the green light on the 
port side for a very short time. He watched it till it changed 
to red. He says he waited a minute, during which he saw the 
red, and then he saw both lights together. He could then see 
the loom of a vessel, and he ran aft to help the man at the 
•wheel. When he first saw the green light it was well forward ; 
he could give no idea of the distance, but it seemed to be 
pretty close, 

He gives no testimony as to how the red light bore or iti 
movement after it was seen. 

The wheelsman testified that after putting his wheel hard 
np he noticed a red light; that it was just on the port bow. 
When asked if it broadened any on the port bow, he said : 
"Of course. We were keeping away. We kept away till we 
brought this light well on the port bow. We brought it a 
couple of points on thé port bow. Then I got orders from 
the second officer to steady my wheel. I did so." He also 
testified that she had swung off altogether three points; that 
the next thing he saw was a green light about two points on 
the port bow. 

On cross-examination he said that he saw the light when 
he was to steady his wheel, and that it rahged betweeu thé 
mizzen rigging and the mizzen topmast backstay. 

From wherè he stood this wôuld hâve been about two 
T.2,no.6— 38 
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points and a-half on their port bow. Again, be says he saw 
it as soon as he brought it on the port bow. If this was so, 
he must hâve seen it considérable forward of the mizzen rig- 
ging. He swears that he kept the wheel steady after he goi 
the order till the green light appeared again. Then he had 
an order hard a-port, and the wheel was put hard a-port before 
the vessels came together. He says the green light ranged 
between the main and fore rigging, He also says, on oross- 
examination, that the vessel fell off in ail four points. 

He says he observed how much she fell off by the compasa, 
but still he leaves it uncertain whetber it was three points oi 
four points. 

And, if he noticed what it was by the compass ai the tirae, 
it is clear that when he was examined he did not remember 
how she was heading by the compass at the time he steadied. 
He also testified that she fell off under the hard a-port wheel 
the second time — that is, after the green light was seen and be- 
fore the vessels struck — two or three points, he thought, but he 
did not observe it by the compass. The second mate testified 
that he steadied at S. J E. This, being by compass, must be 
corrected by the variation, which makes the true heading at 
that time, if his statement is correct, according to the master's 
testimony, S. J E. If this were so, they had changed from 
their original course of S. E. f B. four and a-half pointa 
when they steadied. He also says that they were just paying 
off at the time of the collision, and he noticed the heading at 
the time of the collision, and it was S. JE.; that io, exactly 
what he had observed it to be when they steadied. It is diÊSi- 
cult, if not impossible, to reconcile the testimony of the second 
mate and the wheelsman, or the différent statements of either, 
made at différent parts of their examination, with themselves 
on thèse material points. 

If it be true, as testified to by the wheelsman, and appar- 
ently agreed to by the mate, that she feU off on the second 
porting of the wheel, then either the ship was not kept steady, 
as the wheelsman testifies, but was allowed through his inat- 
tention to come up again towards the wind, or else one of the 
second mate's observations of the compass was erroneous 
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If one, whicb one -was it ? If the wheelsman is right that she 
fell off at first three points only, then the mate's observation 
of the compass the first time was wrong, or he does not reinem- 
ber it aright. 

It is suggested that, as the yards and sails -were not 
changed, she wonld tend t® corne up in the -wind upon the 
wheel being steadied. Several experts hâve been examined 
upon this point, the resuit of whose testimony seems to be 
that with the sail she was carrying, and at three to four points 
ofE from the wind, an attentive wheelsman would hâve no 
diffioulty in keeping her head steady, with her yards still 
braced sharp up as they were. It is, however, consistent 
with some parts of the claimant's évidence, especially that of 
the mate and wheelsman, above referred to, and thé testi- 
mony generally as to where the red light was seen after the 
wheel was steadied, that the wheelsman, through inattention, 
aUowed her to corne up some part of the distance she had 
f allen off when he steadied. Taking the évidence of thè mate, 
as a whole, I am far from being satisûed that he kept that 
careful observation of the light, after he brought it on hia 
port bow, which the situation and his responsibility requirad. 
He was not able to give such an intelligible account of its 
bearing and movements, down to the time the green light 
appeared again, as he should, and could hâve done, if he had 
been observant and alert. 

The testimony on the part of the claimants as to what was 
seen and done on the Star of Scotia has not that certainty 
which is sufficient to control and overweigh the positive évi- 
dence that the Sansego kept her course by the wind. I think 
that the évidence, on the part of the claimants, at least, leavea 
it doubtful whether the Star of Scotia kept off to leeward of 
the course of the Sansego sufficiently far to pass her safely 
on the port hand; or whether, after having ported till the 
offleer of the watch judged it safe to steady the wheel, the 
vessel was kept steady on her new course ; or whether the 
other vessel was attentively kept in view and watched, as was 
necessary tô prevent a collision. The second mate's igno- 
rance concerning the deflectionof his own compass was itself 
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négligence imperiling the safety of both vesselg. It tended 
to render bis judgment erroneous or uacertain both as to the 
course of the Sansego and the navigation of his own vessel. 
It affected the accuracy of his observation in respect to how 
close to the wind the Scotia was sailing when her red 
iight changed to green, and also in respect to how far his 
own vessel had fallen off under her port wheel; the two 
principal points which controlled or should hâve controUed 
his movements to avoid a collision. It is impossible to say 
that this ignorance on the part of the officer in command of 
the Star of Scotia was not the cause of the collision. I bave 
not overlooked the argument for the Star of Scotia, that what 
the mate of the Sansego said to the wheelsman after the 
green Iight disappeared, which was that he should keep the 
sails full, was, or may hâve been understood to be, an order 
to keep off. I do not think it could bave been so understood 
by any seaman. It was no more than a caution to keep her 
full and by the wind. The claimants rely on the évidence as 
to the angle at which the vessels struck, as shown by diagrams 
made by the varions witn^ssa^. They ail, with the excep- 
tion of the second mate of the Ster of Scotia, make the blow 
of the stem of the Star of Scotia ov ihe Sansego starboard 
quarter an oblique blow, angling towards her stem. They 
vary considerably in the angles they make, Such diagrams 
are of very little value. When two vessels are. coming to- 
gether thus, with the instant expectation of a collision, the 
minds of the witnesses are not fixed on the précise angle they 
make ; and, especially in the night-time, their observation on 
such a point is liable to great uncertainty. 

The second mate of the Star of Scotia makes the angle of 
the collision about 45 degrees, ranging forward on the star- 
board quarter of the Sansego, instead of aft, as ail the others 
make it. This extraordinary error itself throws great doubt 
on the accuracy of his observation on other points, especially 
npon his testimony in respect to the heading of his own ves- 
sel. The angle may well bave been sharper than any of the 
witnesses make it, Moreover, as it is uncertain on the évi- 
dence how much the Star of Scotia fell off the second time. 
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no certain conclusion can be drawn from the angle at which 
they came together as to how she or the Sansego was heading 
just before she saw the green light and ported. The claim- 
ants hâve laid great stress on the testimony of a ship-builder 
and surveyor of vessels who had examined the injuries done 
to the bow of the Star of Scotia, and who testified that, in 
his opinion, those injuries were made by a Jblow nearly square 
on ; that a certain hole made in the plates on the port bow, 
between two and three feet above the water, could only bave 
been made by the channels of the Sansego, and that to make 
this hole the Star of Scotia must hâve struck the blow at an 
angle of at least i5 degrees. It impaired very much the fact 
of this testimony when it was shown, as it was, that the San- 
sego had no channels. The évidence is purely spéculative, 
and, I think, entitled to very little weight. With both ves- 
sels moving forward rapidly, and rising and falling more or 
less with the sea, such spéculations must be often at fault; 
nor does any expérience acquired in ship-yards, or in the 
observation in port of injured vessels, suffice to render any 
man's judgment on such a point trustworthy, or entitled to 
control other proofs which are reasonably certain in their 
results. The question whether or not the Star of Scotia had 
a port light which could be seen from the Sansego is not 
itself a décisive question, if it be found that the Sarisego kept 
her course. It bas been made important, however, as the 
détermination of that question one way or the other aflfects 
somewhat the weight to which the testimony of those on the 
Sansego is entitled. They swear positively that the greeu 
light, when about a point and a-half to windward, disappeared, 
and they could see no other light. It is suggested by the 
learned counsel for the claimants that they did not see it 
because they did not look in the fight place ; that they looked 
to windward, in the direction where the green light disap- 
peared, whereas they should hâve looked to leeward, to which 
side the Star of Scotia had passed. But this theory does not 
meet the case. As is shown by the testimony of those on 
the Star of Scotia, as above referred to, the moment her greeu 
light disappeared her red light ought to hâve been seen in 
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the same place off tlie starboard bow of the Sansego, and to 
bave moved from there across the bow of the Sansego. 
Thèse men were watching the green light. It disappeared. 
This was a noticeable, a striking circumstance. Their atten- 
tion was especially attracted by it. They spoke to each other 
about it. They expected to see another light. They looked 
for it in the proper place and saw nothing. It does not seem 
to be a matter about which they can be mistaken. If there 
was a good bright light there, brought within range of their 
vision when the port side of the Star of Seotia was turned 
towards their starboard bow, as was shown by those on the 
Star of Seotia, it seems impossible that they should not hâve 
seen it. This is very différent from the ordinary case of a 
mère failure to observe a light that might hâve been seen. It 
is very strong évidence, if the witnesses are crédible, that the 
light was too dim to be seen, at any rate, at and soon after the 
green light disappeared. And there is some évidence on the 
part of the Star of Seotia that the port light was not burning 
as it should hâve done that night. At half past 11 it was 
found necessary to take it down and trim it. One of the 
apprentices testified that he trimmed it then by knocking off 
whatever of crust there was on the wick; that it was then 
replaced. There is also évidence that it was burning brightly 
at 12 o'clock. The lookout who went on duty at 2 o'clock 
testified with great confidence that both side lights were burn- 
ing brightly ail the time after he went as lookout up to the 
collision; that he could not help seeing them as he walked 
to and fro on the forecastle deck. Another witness, however, 
testified that to see them from the deck it was necessary to 
lean over the rail. They were set at the break of the fore- 
castle, about at the height of the forecastle deck, outside of 
everything. One of the apprentices, however, testified that, 
soon after the Sansego sunk, he took down the port light and 
trimmed it again. This he did without orders, and it was 
not his watch. He says that it was an extra précaution to 
make it burn more brightly. He testifies that it was burning 
n'en, and that the glass was clean. The sail-maker testified 
that after the collision the side lights were taken down; that 
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ilie green light was put up again in the mizzen rigging, 
because, as the vessels hung together, it was in danger of 
being carried away where it was; that he saw and passed to 
another man the port light, which was afterwards put back in 
its place; that it was burning well, but had a scum around 
the glass. There is some évidence that one of the men was 
seen eleaning the glass of a light after the collision, but it is 
not satisfaotorily identified as the red side light, while it is 
irue that those who saw and handled this port light deny sub- 
stantially that it was dim, or the glass obseured. I think 
ihe fact that it was found neeessary twice that night, once 
before and once after the collision, to trim it, throws con- 
sidérable doubt on its condition ; and that, on ail the évidence, 
the red light was not seen by those on the Sansego, for the 
reason that when the green light disappeared the red light 
was not bright enough to be seen at the distance at which 
ihe two vessels were then apart. 

The conclusion, therefore, upon the whole case, is that the 
Sansego was not in fault; that she kept her course close 
hauled on the wind ; that the Star of Scotia was in fault in 
not keeping a good lookout, and in not keeping out of the way 
of the Sansego, as she was bound to do. 

Decree for Ubellants, with costs, and a référence to oom- 
pute their damages. 
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ToDD V. The Bark Tulchen. 

(Disfrid Court, E. D. Pennsylvania. May 24, 1880.) 

ABMIRAIiTT — JimiSniCTION — LIBBI, in RBM BY WORKMAN in J0RBD 
WHtLB REPAIRING VbSSEL — NEGLIGENCE. — Wllile & VeSSel WilS at a 

wharf its master contractée! with a firm of carpeiilers to work upun it 
and this firm emplcj-ed a journeyman. Wliile tlie journeyman was at 
wurk the master witiiout his knowledge or consent took the yessel away 
fromthe wharf and proceeded towards another )anding but on the way 
owing to the master's négligence the vessel was capsized and the jour- 
neyman was injured. Rdd that the iatter might proceed ia adiniralty 
by an action in rem against the vessel 
Qerrity v. The Kate Cann, 2 Fed. Rep. 241, followed. 

SAME — PRACTICE — RbLEASE OF VeSSKL Ul'ON Stipolation withotjt 
FORMAI ClAIM — NBGLBCT TO NAMB OWNKKS — IjIABIUTÏ OF STirU- 
LATORS — SUÎ'FICIENCT OP ANSWERS — AUTUORITr OF CONSIUSEE OR 

Agent. — After the vessel was attaciied one C without flling any formai 
claim entered stipulation on behalf of the owners and received the ves- 
sel but the owners were not named in the stipulation. Afterwards O 
flled an answer by which it appeared that he was merely a consignée. 
Afterwards one J flled an answer alleging that before the attachraent 
he had as agent for one D received a bill of sale of the vessel and that 
he adopted C's answer. Upon exceptions to thèse answers held that 
under a rule providing that an answer muât be made by tiie party or by 
an attorney in fact specially iastructed, thèse answers were insufBcient. 
Held, further, that the stipulators could not take advantage of the neg- 
lect to file a formai claim or to name the owners in the bond and that 
a decree pro confessa could be entered against them. 

In Admiralty. 

Exceptions to answers and motion for decree pro confessa. 
This was a libel by James H. Todd against the bark Tulclien 
in rem flled September 26, 1879, setting forth that while 
the vessel was lying at a wharf on the Delaware river at 
Philadelphia her master employed a lirm of ship carpenters 
to line the vessel for grain who in turn employed libellant as 
a journeyman to assist in the work. That while libellant 
was on board the vessel engaged in the woi-k the master 
without libellant's knowledge or consent took the vessel away 
from the wharf and proceeded down the Delaware river 
intending to go to Girard Point on the Schuylkill river. That 
owning to the négligence of the master the vessel, on the 



rODD ». BARK TULCHEN. 601 

■way, capsized and libellant was thrown against the side of 
the vessel and sustained permanent injuries. The libel was 
allowed provisionally on October 1, 1879, after argument. 

On November 4, 1879, libellant gave stipulation for costs 
and process of attaehment went ont returnable November 
21, 1879, under which the vessel was attached November 6, 
1879. 

On November 15, 1879, William M. Thackara one of the 
firm of Workman & Co. entered stipulation in the sum of 
$1,500 -with George Crump as his surety and the vessel waa 
restored to him. The stipulation recited that the owners of 
the vessel by William N. Thackara were the claimaints and 
was conditioned that the "owners or the claimants" should 
abide the orders of the court. 

On the return day of the original writ Thackara made his 
answer in which he said : (1) That his firm were consignées 
of the vessel; (2) that the court had no jurisdiction ; (3) 
that the facts in the libel were not truly stated; and (4) 
that the vessel was sold on the day of attaehment but 
before it was served, to Lawrence Johnson of this city as 
agents for foreign parties. 

On November 28, 1879, libellant excepted to this answer 
because neither Thackara nor Workman & Co. were entitled 
to make answer. 

On December 4, 1879, an answer was filed by Lawrence 
Johnson & Co. alleging — (1) that they on October 6, 1879, 
before the attaehment, received, as agents for Dickinson, 
Ackroid & Co. of London, England, a bill of sale of the vessel ; 
and (2) that they had read the answer of Thackara and 
adopted it. 

On January 17, 1880, libellant excepts to this answer 
because — (1) it did not appear that Lawrence Johnson & Co. 
had any right to appear and défend; (2) because the owners 
of the vessel had not taken defence ; (3)that the answer was 
insufficient and irrelevant. 

On February 6, 1880, libellant moved for a deoree pro con- 
fessa, and the case was heard upon this motion and the 
exceptions to answers. 
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George P. Rîch, for libellant. 

H. O. Ward and Henry Flanders, contra. 

Butler, D. J. Taking the libellant's case as stated by 
himself, as we must, is he entitled to the remedy invoked ? 

Of the jurisdiction of the court I entertain no doubt what- 
ever. The right to proceed in rem is not so clear. A careful 
examination of the subject in the light of the authorities, bas 
however, satisfied me that the libellant is entitled to this 
remedy. He was lawfully on the vessel, at the instance of 
the master, and for her benefit. It is unimportant that the 
contract to repair was not directly with him; he was there in 
pursuance of it. It was therefore his right to hâve the ves- 
eel so kept and managed as to render him secure from unnec- 
essary danger while on board. 

Whether he beregarded as a passenger after the vessel moved 
— (and I incline decidedly to the opinion that he may be; be- 
causè, taken on a voyage, as he was without consent, it would 
seem quite reasonable to hold the vessel to an implied con- 
tract to treat him as a passenger) — or simply as a workman, 
engaged in repairing the vessel in the river I believe him to 
be entitled to proceed by attachment. If the movement of 
the vessel under the circumstances stated in the libel was 
justifiable, the duty to exercise proper care, to avoid accident 
in transferring her to another landing is plain. That such 
care was not exercised, and that the injury resulted from this 
cause, the libel sufficiently avers. For this injury, — whether 
the libellant be regarded as a passenger while the vessel was 
in motion or simply an ordinary workman engaged in making 
repairs, I believe, as before stated, the vessel is liable. I will 
not enlarge on the subject; for had I the inclination, I hâve 
not now, the time. It is sufficient to say that in my judg- 
ment the decided weight of récent authority supports the 
conclusion stated. The opinion of Judge Benedict in Gerrity 
V. The Kate Cann, lecided in April last, and published in the 
Fédéral Eeporter of the eighteenth inst., (vol. 2, No. 2, p. 
241,) very fuUy covers the case in hand; and présents an 
examination of the interesting question involved and the 
authorities, so able, and satisf actory that it would be unprof- 
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itable to add anything to wliat is there said. The cases of 
The Marevic 1 Sprague 23, and The Neio World, 16 Howard 
469, may also be read, with interest in this connection. 

To détermine whether the record (which is very peculiar) 
is in condition for a decree pro confessa, required a careful 
inspection of it, and an examination of the rules. In this I 
availed myself of the very valuahle assistance of Henry E. 
Edmunds Esquire, who as amicus curies, made the full and 
satisfactory report which I file herewith, and adopt as the 
court's expression of judgment on this subject. 

I do not think the sureties can take advantage of the irreg- 
ularities in the proceeding. U. S. \. Four Pièces of Cloth, 1 
Paine, 435; The Alligator, 1 Gallison E. 149; U. 8. v. The 
Schooner Little Charles, 1 Brockenbury, 380 ; Dexter v. Mwn,' 
roe, 2 Sprague, 39. There is nothing inéquitable in holding 
them to the terms of their obligation; and justice to the libel- 
lant requires that it shall be done. 

The court bas repeatedly suggested the desirableness of 
having the owners corne in, the irregularities in the proceed- 
ing thus removed, and the case put to trial on its merits. I 
do not therefore see occasion for further delay ; and the decree 
asked for will be now entered. 

The following is the report of Henry E. Edmunds referred 
to in the foregoing opinion (after reciting the facts already ■ 
stated.) By the provision of the eleventh rule of the suprême 
court (in admiralty) "where any ship shall be arrested, the 
same may, upon the application of the olaimant, be delivered 
to him * * * upon bis giving stipulation with sureties." 
And by the twenty-sixth rule "the party claiming the prop- 
erty shall verify his claim on oath, stating that the claimant 
by whom or on whose behalf the claim is made is the true 
and bonajîde owner and that no other person is the owner 
thereof" — "and where the claim is put in by the agent or 
consignée, he shall also make oath that he is duly authorized 
thereto by the owner." 

The record does not show that this claim was ever made 
"pro forma," by any one, but I am satisfied that it was infact, 
and in effect made by Thackara. On fifteenth November, 
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1879, Jie aslied for the surrender of the vessel to him for her 
owners and gave stipulation in which it is recited that the 
owners of said bark by William N. Thackara are the claim- 
ants and that the "owners or the claimants " would well and 
truly abide ail the orders of the court, otherwise he the said 
Thackara and his surety acknowledged themselves to be 
jointly and severally indebted unto the libellant in the suni of 
$1,500 to be levied of their goods and ehattels, lauds and 
tenements. 

Thus far, therefore I am satisfied that although the record 
maynot be "pro forma," a.3 prescribed by the rules, yet it is 
in effect sufficient to estop Thackara or his owners from tak- 
ing advantage of the irregularity, especially after the delivery 
of the vessel to them. The duty to make the "pro forma" 
claim was theirs, they cannot now, after having received the 
vessel, take advantage of their own negleot to defeat the 
libellant. 

They perhaps should not hâve been permitted to enter stip- 
ulation without first making the usual claim, but they icere so 
permitted. The right to insist upon this claim was waived 
for their henefit. It could not hâve been otherwise. Caii they 
now say that their stipulation should be avoided because of 
this waiver? I think no court would assist them under such 
circumstances. 

The proceedings therefore being in effect regular up to this 
stage, what next do the rules prescribe. By the nineteenth 
admiralty rule (of this district) an answer must be put in 
before the return day. Answer was made on return day 
(November 21st.) Thackara answers, he says, his firm are 
the consignées of the vessel and this is the only title under 
which he claims a right to answer. Under the third admi- 
ralty rule (of this district) the answer must be made by the 
party, (when within the district) otherwise by an attorney in 
fact, specially instrttcted. Surely therefore his answer amounts 
to nothing. It cannot be said that it is within the line of the 
duty of a mère consignée of a vessel, to make answer and 
défend an action, unless specially authorized or instructed, 
especially when he does not even disclose his principals. The 
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duty of a consignée of a vassal is simply to make her collec- 
tions and disbursements and obtain business for her. What 
is to prevent the owners of the vessel from repudiating the 
action of Thackara. Cannot they corne in and say that he 
had no authority to answer and they are not bound by his 
answer. He does not even allège that he bas any such 
authority or that any one bas so instructed bim. I am sat- 
isfied that his answer is not therefore sufficient and the excep- 
tions to this answer sbould be sustained. 

December i, 1879, Lawrence Johnson & Co. filed tbeir 
answer — which is also excepted to. There are many objections 
to this answer. In the first place it cornes too late, and upon 
protest the court could and under the circumstances of this 
case probably would, impose terms, before permitting it to be 
filed at ail. I am inclined to think that the présent excep- 
tions must be taken as in effect such a protest. 

In the second place Lawrence Johnson & Co., do not pré- 
tend that they are authorized or instructed to make answer, 
they do not even say that they are the gênerai agents or 
attomeys for the owners, they simply allège that on the sixth 
day of October, 1879, they received a bill of sale for the ves- 
sel for English parties and for that purpose they are agents. 

Besides, this answer is insufficient. It would be loose 
pleading, such as the rules do not permit and the court ought 
not to allow an answer to stand, which merely states that 
the respondent bas read what some other person bas said in 
the cause and is willing to adopt it. The twenty-seventh 
rule promulgated by the suprême court provides "that the 
answer shall be full and explicit and distinct to each separate 
article and separate allégation of the libel, in the same order 
as numbered in the libel." It follows therefore that this 
answer is bad and the exceptions thereto should be sustained. 

This would leave the record clear for a decree pro confessa 
under the rules, provided the court shall be of opinion (1) 
that the jurisdiction can be sustained (for by the terms of the 
allowance indorsed on the libel the court must pass upon the 
sufficiency of the libel, now even if it were not bound to take 



606 PEDEBAL EBPOKTEB. 

judicial notice of a question of jurisdietion not suggested by 
the record ; ) (2) that such a decree is properly entered against 
the stipulators and claimant, and (3) that the owners of the 
bark should not hâve further time to place themselves on the 
record. [Note. And if they. should do thia they could, in 
view of the delay, be put under such terms as would clear 
away ail questions in référence to the record, to-wit, file on 
oath a proper claim and give stipulation.] 

The question of jurisdietion, I leave. 

By the authority of the twenty-ninth and thirtieth rulea 
(suprême court, in admiralty) there can be very little ques- 
tion as to the second point. They must be interpreted to 
mean that the libellant is entitled to a decree against the 
owners, claimants and stipulators of and for the vessel; and 
the stipulators having agreed by their bond that they would 
answer for the default of the owners, they must be held now 
to their bond. 

The fact that the owners are not specially named in the 
bond ought not to avail the stipulators. The true owners were 
known to them only and they knew when they signed the bond 
and received the vessel, that the owners were not joined in 
the bond. I am aware that there are décisions and one quite 

recently, Johnson v. Township of Kimball, 39 Mich. , which 

say that a bond not signed by the principal is uncollectible 
against the sureties, but thèse are cases where it was intended 
and expected that the principal should join. In the présent 
case the sureties gave the bond knowing that the principal 
would not sign, and it was so taken to oblige them. 
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MooDY ». FivB HuNDBED Thouband Laths, part of the cargo 
of the Bchooner Olive. 

{District Court, E. D. New York. May 6, 1880.) 

Chaetbr-Pabtt — Dkmubrage — AIiL possibib dispatch. — A vessel was 
loaded with laths, in New Branswick, for New York, under a charter 
specifying that she was to be loaded "with ail possible dispatch." Bhe 
was compelled to await her turn for cargo, and was thereby detained flve 
days, and was also detained by tide, and also at the place of discharge. 
Suit being brought for the demurrage, MA, that démarrage could b6 
allowcd only for the détention in loadiûg, upon the évidence. 

A provision of charter- party for loading " with ail possible dispatch" 
construed. 

The case of Thé Mary B. Tdber approved and foUowed. 

A. J. Heath, for libellant. 

Wm. W. Goodrich, contra. 

Benedict, D. J. This action is brought npon a charter-party 
of the sehooner Olive, to recover demurrage for the détention of 
the Bchooner while awaiting her turn at the place of loading; 
also, for détention after she loaded, caused by low tide, and 
also for détention at the place of discharge. 
. The charter was made in St. John. It provides that the 
vessel shall proceed to Point Wolf, N. B., andthere load from 
the charterers a full cargo of laths, and, being so loaded, shall 
proceed therewith to New York and deliver the same. It 
also provides for a lien upon the cargo for freight and de- 
murrage, and concludes as foUows: "Cargo to be delivered 
within reach of the vessel's tackles, with ail possible dispatch, 
at Point Wolf, and to be taken delivery of in like manner. " 
This spécial provision, which is in writing, must, of course, 
control the gênerai provisions of the printed blank. The con- 
trary has net been contended. By this provision the char- 
terers assumed an obligation to designate an unencumbered 
berth for the loading and discharge of the cargo, (Davis v. 
Wallace, 3 Clifford, 133; Thatcher y. Boston Gas-Light Co. 2 
Lowell, 362,) and to furnish cargo at the place of loading as 
fast as it might be possible for the vessel to reçoive it. 
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Sleeper v. Ping, 8 Eep, 257. Any other construction of the 
phrase "ail possible dispatch" would attach a différent mean- 
ing to the word dispatch from that given to it by the adjudged 
cases already referred to, and render inoperative a provision 
inserted in writing, and manifestly intended to be controlling. 
The obligation created by this spécial agreement in regard to 
loading is not affected by any usage at Point Wolf in regard 
to awaiting a turn. Keen t. Audenried, 5 Ben. 635; Sleeper 
Y. Ping, 8 Eep. 357. Accordingly, it must be Held that the 
désignation by the charterers of a wharf then occupied by a 
vessel there beiag loaded by them, whereby the Olive was 
detained some days before she could corne to the berth so 
designated, was a violation Of the agreement, and entitles the 
vessel to be compensated therefor. 

In regard to the détention at Point Wolf after the cargo 
was on board, and which arose from the circumstance that 
the vessel was tide-bound, no liability can attach therefor to 
the cargo, the évidence showing that diligence on the part of 
the vessel after she began to load, in taking on board the cargo 
and in moving from the wharf, would hâve prevented her 
being nipped. 

In regard to the détention in New York, it must be held in 
this case, as in a former one, (The Mary E. Taber, 1 Ben. 105,) 
apparently approved in Thatcher v. The Boston Gas-Light Go. 
(2 Lowell, 363,) that it was no violation of the agreement on 
the part of the consignée to name more than one place of dis- 
charge for Buch a cargo as this. The contract, while it calls 
for an unencumbered berth, does not limit the discharge to a 
single such berth, where the custom is to deliver cargo of this 
description at several places. Therefore, while I think the 
custom was pushed to its extrême limit in the désignation of 
three such places of diseharge as Jersey City, Wallabout creek 
and Gowann's canal, I eannot say, upon the évidence, that the 
custom was exceeded. The master having accepted the désig- 
nation made by the consignée, and having proceeded to those 
places in compliance with that désignation, without objection 
made at the time, eannot now claim demurrage for the time 
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oceupied in reaching those places. The objection made when 
the vessel had arrived in Gowann's canal, after having beau 
to Jersey City, and the libellant was too late to permit the 
consignée to change the place of discharge, affords no support 
to the claim now made. Davis v. WaUace, 3 Clifford, 133. 

In regard to the alleged delay in receiving the cargo as fast 
as it could bave been landed at those places of discharge, the 
évidence fails to satisfy me that any détention arose from such 
a cause. The claim of the libellant must, therefore, be lim- 
ited to the détention at Point Wolf, caused by the failure to 
designate an unencumbered berth. The évidence shows thia 
to hâve been five days, and that $20 per day is fair démar- 
rage . 

Decree for libellant for f 100, with interest at 6 per cent., 
and costs. 



FiEBT National Bank op Lacon ». Benslet and others. 
(Circuit Court N. D. lUinois. , 1880.) 

Drapt — Agreembnt to accept — Conditions — MnsT bb complied 
wiTH.-7Where an agreement was to pay the draft of J. B. & Brp,, with 
bais of lading attached, hdd, that to make the promissor liable thereoa 
there must be a literal compliance with the conditions, and tho présen- 
tation of a draft drawn by A. D. B. & Bro., or one unaccompanied by bill» 
of lading, was not sufficient compliance, although the names J. B. & 
Bro. and A, D. B. & Bro., were used by the same flrm interchangeably, 
and the property rep'resented by the bills of lading to be attached came 
Into the possession of the promissor. 

CONDITIONAX, COHTRACT — ACTION TO BNPORCB — BURDEN OP PrOOP. — 

In an action to enforce a spécial and conditional contract, the burden is 

on tlie plaintiil of showing an actual compliance with the conditiono 

imposed. 
Drapt — Agreement to accept — When must bb presented. — 

Where no time is specifled within wliich a draft agreed to be accepted 

shall be presented, it must be presented within a roasonablé time. 
Same — Unreasonabmi Dblat in présentation. — Delay of more than a 

year in the proper présentation of a draft agreed to be accepted, is 

unreasonable. 

Mr. Bacon, for plaintiff. 
Needham d Miller, for défendants. 
v.2,no.7— 39 
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Dyeb, T>. 1. This is an action upon a spécial coutract. 
The facts in the case are thèse : Immediately prior to Octo- 
ber 11, 1877, J. Buokingham & Brother, a firm doing busi- 
ness at Lacon, in this state, arrangea with the défendants, who 
were engaged in the business of receiving and dealing in live 
stock in this city, that the défendants should pay a draft 
whioh Buckingham & Brother should draw on account of cer- 
tain shipments of live stock, with bills of lading attached; 
and pursuant to the arrangement thus made the défendants, 
on October 11, 1877, sent to the cashier of the plaintiff bank 
a télégraphie dispatch in the foUowing words : "We will pay 
J. Buokingham & Brother's draft, bill of lading attached, for 
three cars of cattle and one of hogs." [Signed] Benslet, 
Wagneb & Bensley. On receipt of this telegram the plain- 
tif? bank paid to J. Buckingham & Bro. $4,232.35, being the 
value of the three car loads of cattle and one of hogs. At 
the same time the bank received from Buckingham & Bro. a 
draft dated October 12, 1877, upon the défendants, for the 
sum named, -which draft was signed "A. D. Buckingham & 
Bro." 

There is no doubt, upon the testimony, that thèse moneys 
were thus advanced by the bank upon the faith of the dis- 
patch received from défendants; and it is shown that the 
funds thus obtained from the bank were used by Buckingham 
& Bro. in the purchase of the stock. On the eleventh of 
October two car loads of stock were shipped to Chicago upon 
the Chicago & Alton Eailroad from La Eose, and on Octobei 
12th two other car loads of cattle were shipped from Lacon. 
The stock shipped from La Eose was forwarded under bill oi 
lading running to one Samuel McCully, and was consigned to 
McCully at Chicago, the circumatances of this shipment being 
that at the same time McCully was shipping a car load ol 
stock on his own account, and as John Buokingham, the 
member of the firm of Buckingham & Bro. who gave active 
attention to the business, was unable to attend personally to 
the shipment of the stock, it was arranged that McCully 
should load and take care of the stock shipped from La Eose 
for Buckingham & Bro. ; and by arrangement between Me- 
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Cuily and the station agent at La Rose, in the absence and 
at the time without the knowledge of Buckingham, the stock 
was consigned to McOully and the bill of lading made as 
before stated, but with the understanding that, on its arrivai 
in Chicago, McCuUy should turn the stock over to Bucking- 
ham, or to his commission agent. 

The stock shipped by Buckingham & Bro. from Lacon, 
October 12th, was forwarded under bill of lading running to 
A. D. Buckingham & Bro., and was consigned to them at 
Chicago. The cashier of the plaintiff bank testifies that 
when the draft was drawn, and the money advanced on 
account of it to Buckingham & Bro., bills of lading were 
attached to the draft and were sent with the draft to the 
Union Stock Yards National Bank of Chicago. As there do 
not appear in évidence any other bills of lading than those 
described, the conclusion is that the bills of lading which 
were attached to the draft when it was forwarded, if any, 
were those which hâve been mentioned. The car loads of 
stock covered by bothi bills of lading duly arrived in Chicago, 
and came to the hands of the défendants, who sold the same. 

It appears, further, that as the draft which Buckingham & 
Bro. had drawn on the défendants was signed A. D. Buck- 
ingham & Bro., and as the télégraphie dis patch from défend- 
ants to the plaintiff bank stated that they would pay the 
draft of J. Buckingham & Bro., it was feared that the défend- 
ants would not honor the draft, and so, three days later, 
Buckingham & Bro. delivered to the plaintiff bank a second 
draft, for a like amount with the first, upon the défendants, 
which was signed J. Buckingham & Bro. The proceeds real- 
ized by the défendants upon the sale of the four car loads of 
stock amounted to $3,891.25, and this amount, less défend- 
ants' charges, was paid to the bank, and appears to be 
indorsed on the draft secondly drawn. 

It appears that the firm of Buckingham & Bro., in the 
transaction of their business, used the firm name of J. Buck- 
ingham & Bro. and A. D. Buckingham & Bro. interchangea- 
bly; and concerning the La Eose shipment it appears also 
that, as McCully desired to use the railroad pass which Buck- 
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ingham & Bro. had, it was deemed necessary that the stock 
shipped from that point should be shipped ia tlie uame of 
McCully. Coacerning the receipt by the défendants of the 
stock consigned to McCully, McCully testifies that on hia 
arrivai in Chicago he explained to one of the défendants the 
circumstances under which the stock was shipped in his name, 
and gave to the défendant with whom he had the conversa- 
tion an order to sell the stock on account of J. Buckingham 
& Bro.,telling him at the same time that he (McCully) had no 
interest in the stock. The witness Buckingham has also tes- 
tified that he telegraphed the défendants to receive the stock 
shipped in the name of McCully, and that this was done in 
the evening of the eleventh or on the morning of the twelfth 
of October. There is no doubt that the entire four car-loads 
of stock came, in the manner stated, to the possession of the 
défendants. 

The défendant Wagner, in his testimony touching the sales 
of the four car loads of stock, and the account of sales 
which the défendants rendered, says that the défendants did 
not authorize the indorsing of the amount which they paid to 
the bank upon the draft which Buckingham & Bro. had drawn 
upon them, but that the accounting and payment were made 
according to the ordinary course between commission men 
and the owner of the property, and not to apply upon the 
draft. On présentation of the draft of October 12th, such pré- 
sentation being made on the 13th, payment was ref used ; and 
the same resuit followed the présentation of the second draft 
of October 15th. It has been stated that the testimony of the 
cashier of the plaintiff bank is that at the time the lirst draft 
was drawn and the money advanced to Buckingham & Bro. 
the bills of lading were attached to the draft. From the tes- 
timony of the défendant Wagner it appears — and his state- 
ment on the subjeet is positive — that when the draft was pre- 
sented for payment no bills of lading were attached. And it 
appears, further, that, in order to obviate ditficulties supposed 
to arise from previous présentations of the drafts to the de- 
fendant in connection with the bills of lading, the plaintiff 
bank, on the seventeenth day of December, 1878, more tha» 
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a year after the original transaction, caused a draft dated 
October 15th to be again presented to the défendants for pay- 
ment, with the two bills of lading, which bave been previously 
described, attached thereto. 

There resulted from the sale of the stock a loss which was 
the différence between the amount of the draft and the amount 
realized for the stock. This différence the défendants were 
called npon to pay. Payaient was refused, and this action 
was brought. It will be noticed that this action is not 
brought to recover from the défendants the value of the stock 
which they received and sold, nor the proceeds of the sales. 
The action proceeds upon the contract originally made be- 
tween the parties, which was spécial in its character ; and it 
is insisted by the plaintiff, upon the foregoing facts in the 
case, that the défendants are liable upon the draft which 
Buckingham & Bro. drew upon thena and delivered to the 
bank. 

The case, so far as légal principles are involved, lies within 
very narrow compass. The agreement of the défendants, aa 
expressed in their telegram to the bank, was not simply an 
agreement to pay Buckingham & Bro.'s draft. It was an 
agreement on their part to pay J. Buckingham & Bro.'s draft 
with bill of lading attached, and, therefore, their promise 
was conditional. Its nature, in this regard, was communi- 
cated to the bank. Ail parties were advised that compliance 
with the terms named by the défendants was essential if the 
drawers and the bank would hâve the draft honored on prea- 
entation; and it is the fair meaning of the language used 
in the dispatch that bills of lading should accompany the 
draft upon its présentation for payment. It was necessary, 
in order to hold the défendants upon their spécial promise, 
that the draft should be drawn as they directed — that is, in 
the name of J. Buckingham & Bro. — and that proper bills of 
lading should accompany the draft. The presumption is 
that the condition thus prescribed by the défendants was 
imposed for their protection, and that they would pay the 
draft only in case bills of lading accompanied it; and the 
court cannot construe their agreement otherwise without de- 
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priving them of the beneflt of the condition upon which they 
agreed to pay the draft. Ttie value of a bill of lading as a 
eecurity is well understood, That value lies iu the fact tliat 
the property upon which advances are made is in the posses- 
sion of a carrier under an agreement on its part to deliver 
the property to the consignée named, and that, on présenta- 
tion of the bill of lading by the consignée or bis assigns, the 
property upon its arrivai will be delivered to him. Various 
advantages, not necessary to mention, may accrue to the 
consignée of the property who holds a bill of lading for the 
same; and it must be presumed, from thé language of the 
dispatch which the défendants sent to the bank, that they 
des.ired to secure to themselves such advantages. 

It is, I tbink, enough to say that, to entitle the plaintiff to 
recover, it must stand upon the letter of the contract which 
it seeks to enforce, and must therefore show full compliance 
on its part with the terms of the contract, in order to enforce 
it against the défendants. It was said, upon the argument, 
that there was a substantial compliance on the part of the 
bank, and the ground thus taken by counsel struck me with 
a good deal of force. The dilEculty, however, is that, as the 
défendants stated the précise terms upon which they would 
pay the draft, substantial compliance only results when there 
bas been a literal compliance with such terms. It is one of 
those cases where parties hâve stated a condition upon which 
they will do a certain thing, and it therefore becomes essen- 
tial that the précise condition named be performed, in order 
to hold the party to liability upon his spécifie agreement, I 
do not refer to authorities upon the question, beeause the 
elucidation of the point seems free from difficulty. It is 
quite plain that the terms of the agreement, under which the 
défendants promised to pay the draft, were not com^^lied 
with. 

Upon the testimony I think it must be determined that 
bills of lading did not accompany the draft when it was first 
presented for payment, and, moreover, the bills of lading 
upon their face, the one running to McCully and the other 
to A. D. Buckingham & Bro., did not meet the requirements 
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of the contract. There was a substantial déviation from the 
terms upon which the défendants stated that they would 
pay the draf t, and which,, I think, relieved them frpm liability 
upon the draf t ; and their aceeptance of the stock under the 
circumstances which hâve been stated, and the acoount of 
sales which they rendered, and payment of the proceeds 
realized from such sales, did not, in my judgment, establish 
such liability. Their payment was not made on account of 
the draft. Nothing in the case shows that they hâve at any 
time, since they first refused payment of the draft, recognized 
it as a binding obligation upon them. Nor do I think that 
the subséquent présentation of the draft, with thèse bills of 
lading attached, more than a year after the transaction, c'an 
avail the plaintiff. No time was specified by the défendants 
when the draft should be presented for payment. The law, 
therefore, implies that it was to be presented within a rea- 
Bonable time, and it cannot be held that présentation in 
December, 1878, was seasonable, so as to avail the plaintiff 
in the prosecution of this action, 

It was suggested on the argument that the défendants suf- 
fered no loss for want of bUls of lading; that the property in 
question came to their hands, and that they were enabled to 
deal with it as effectively, as if there had been literal compli- 
ance with the contract under which the défendants agreed to 
pay the draft ; but this doss not answer the objection that, as 
this is an action to enforce a spécial and conditional contract 
against the défendants, there is devolved upon the plaintiff 
the necessity of showing an actual compliance on its part 
with the terms or conditions of that contract. 

It follows from thèse views that judgment must be rendered 
in favor of the défendants. 
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yC^euit Court, D. Nebraska. May, 1880.) 

Rbmoval of Cause— Delat in PiLma Recoiîd— Ke.vianding.— The only 
necessary conséquence of failure to file the record of a case removed 
from a state court, under the act of March 3, 1875, by the first day of 
the next term after the application for removal, or within 20 days after 
such application, is to creiite a liability on the bond. Unnecessary delay, 
amounting to lâches, in flling such record, prejudicing the other party, 
may be ground for remanding the case ; but the party is not entitled for 
such cause, as mattei' of right, to hâve it reinanded. Delay in filing 
record in this cause fmld not sufBcient ground for remanding cause to 
State court. 

Brown é Camphell, for plaintifif. 

C. A. Baldwin, for défendant. 

MoCbaby, C. J. This is a motion to remand the case to the 
state court, from whence it was removed, on the ground that 
the transcript was not filed in this court by the first day of 
the next session after the application for the removal, nor 
"within 20 days from the time of such application. 

The third section of the act of March 3, 1875, (18 St. 470,) 
provides that the party filing a pétition in a state court for 
the removal of a cause to the circuit court of the United 
States, "shall make and file therewith a bond, with good and 
sufficient Burety, for his or their entering in such circuit 
court, on the first day of the then next session, a copy of the 
record in such suit, and for paying aU costs that may be 
awarded in said circuit court, if said court shall hold that 
such suit was wrongfully or impropeiiy removed thereto," 
etc. The seventh section of the same act provides "that, 
in ail causes removable under this act, if the term of the cir- 
cuit court to which the same is removable, then next to be 
holden, shall commence within 20 days after the filing of 
the pétition and bond in the state court for its removal, then 
he, or they, who apply to remove the same, shall hâve 20 
days from such application to file said copy of record in said 
circuit court, and enter appearance therein; and, if done 
within said 20 days, such filing and appearance shall be 
taken to satisfy the said bond in the behalf." 
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It is admitted that the copy of the record, in this case was 
not filed within the time specified in thèse provisions of the 
statute, and in the bond executed in pursuance thereof. It 
seems, however, to be well settled that the only necessary 
conséquence of this delay is a liability of the obligors on the 
bond. If there is such unnecessary delay in filing the tran- 
Bcript as amounts to unexcused lâches, whereby the other party 
is prejudiced, the fédéral court may, for this reason, remand 
the case. The défendant, in this case, cannot demand, as, a 
matter of right, that the case be remanded. It is for the 
court to say whether, under ail the circumstances, there bas 
been inexcusable lâches. Dillon on Eemoval of Causes, 74, 
note 125. 

In this case it appear that the pétition for removal and the 
bond wer§ filed in the state court on the eighteenth day of 
December, 1879, and that the transcript was filed hère on 
the thirty-first of January, 1880. The intervening time was, 
therefore, 43 days. 

It does not appear, hoWever, that the défendant bas been 
prejudiced by the delay. The suit is brought to enforce the 
collection of certain promissory notes of the défendant, and to 
foreclose a mortgage given by him to secure the same. In 
the absence of any showing to the contrary, I must présume 
that the défendant in such a case is not damaged by a post- 
ponement of the day of trial, and while a long neglect to bring 
the record into this court, if unexplained, would not be ex- 
cused, I do not see in the facts of this case any sufficient 
reason to remand the cause, and this motion is accordinglj 
overruled. 
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Davis v. James and others. 
(Cfireuit Oowt, JT. D. Mlinoia. , 1880.) 

Fbdebai, Coubt—Jukisdiction— State Btatutb dirbctino that 
Action shall bb m Statb Coubt. — The fact that a state statute may 
provide that ail actions of a particular chara6ter arising within its 
limita sball be brought in a certain state court, will not afEect the juris- 
diction of fédéral courts in sueh actions, otherwise compétent. 

Bamk — Samb — Same. — A state statute provided that guardians might be 
licensed to mortgage the estate of their wards, but that foreclosure 
of such mortgages should only be made by pétition to certain atate 
courts. Sdd, that mortgagee waa not thereby precluded from bringing 
action for the foreclosure of such mortgage in the fédéral courts, the 
citizenship of parties and amount involved^being sufflcient to confer 
jurisdiction. 

Dyee, D. J. This is a bill to foreclose two trust deeds, 
and the case bas been heard upon a plea to the jurisdiction 
of the court. It appears from the bill and pleas that on ap- 
plication to the county court of this county by the défend- 
ant James, as guardian of the minor heirs of Eobert D. 
McFarlane, deceased, he was duly authorized by that court 
to borrow the sum of $50,000, in ail, for the purpose of erect- 
ing buildings on the premises in question; and, to secure 
such loans, was further authorized to exécute mortgages or 
trust deeds upon the premises; and pursuant to such order 
the guardian borrowed $40,000 from complainant in 1873, 
and $10,000 in 1874, And in his capacity as guardian the 
défendant James executed to complainant his promissory 
notes for the sums so borrowed, together with trust deeds on 
the real estate, to secure the payment of such notes. The 
pleas allège that thèse trust deeds were executed solely under 
the authority of the state statnte, and the order of the county 
court acting in pursuance of such statute, and that the com- 
plainant, when he made the loans, had knowledge of such 
fact, and of the provision of the statute under which a guard- 
ian of minors may be empowered to exécute trust deeds or 
mortgages. The point raised by the pleas is that thèse trust 
deeds can only be foreclosed in the county court which 
authorized this exécution. The statute provides that the 
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guardian may, by leave of thô county court, mortgage the 
real estate of his ward for a tenn of years, not exceeding 
the minority of the ward, or in fee, and that before any 
mortgage shall be made the guardian shall pétition the 
county court for an order authorizing such mortgage to be 
made, m which pétition shall be set out the condition of the 
estate, and the facts and circumstances on which the péti- 
tion is founded, and a description of the premises sought to 
be mortgaged. The statute then further provides that fore- 
closures of mortgages authorized by this act shall omly be 
made by pétition to the county court of the county where 
letters of guardianship were granted, or, in case of non-resident 
minors, in the couuty in which the premises, or some part 
thereof, are situated, in which proceedings the guardian and 
■ward shall be made défendants. 

The argument of the learned counsel for défendants, in 
support of the pleas, is that the state bas suprême authority 
to legislate upon ail mattera of transmission and aliénation 
of real property; that this power bas been exercised by the 
passage of this statute ; that the aliénation of the premises 
in question by mortage or trust deed is only authorized by 
this statute ; that ail the provisions of the statute, including 
that which relates to the enforcement of remedy by foreclos- 
ure, were passed for the protection of the interests of minors, 
and became a part of the contract between the guardian and 
the person who made the loan and took the security ; that 
the complainant, as themortgagée or holderof the trust deed, 
was bound by the. state statute, and that the fédéral court is 
also bound to foUow the statute in determining questions 
relating to the enforcement of complainant's remedy upon 
his mortgages. 

No question is involved as to the oitizenship of the parties. 
The plaintiff is a citizen of Massachusetts, and the défend- 
ants réside in this state. The debt secured by the trust 
deeds is due. If remedy were to be sought in thé state courts 
in the form of foreelosure, it may be admitted that complain- 
ant would be obliged to prosecute his foreelosure in the 
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county court where letters of guardianship were granted to 
the mortgagor. 

At the tiine thèse trust deeda were executed the judiciary 
act of the United States declared that circuits courts of the 
United States should hâve jurisdiction where the matter in 
dispute, exclusive of costs, should exceed the sum of $500, 
provided the citizenship of the parties should be such as to 
■warrant it, and I regard it a satisfactory answer to the posi- 
tion that the provisions of the state statute, including those 
relating to remédies, became part of the contract betwoen the 
parties; that the statute of the United States which gave to 
complainant the right to proseoute his remedy in this court 
was also, with even higher potency, a part of the contract. 

Décisions of the suprême court bearing upon the question 
seem clearly to détermine that even in a case where the right 
of action is originally derivable whoUy from the state stat- 
ute, which also désignâtes the court in which such remedy 
may be enforced, state législation cannot limit a party's right 
to enforce his remedy in the court thus designated by the stat- 
ute, provided the citizenship of the parties is such as would 
otherwise authorize the prosecution of such remedy in the 
fédéral court. 

In the case of Railway Co. v. Whiton, 13 Wall. 285, there 
was a statute which declared a liability by a person or cor- 
poration to an action for damages when death ensues from a 
wrongful act, neglect or default of such person or corpora- 
tion, and which statute contained a proviso that such action 
should be brought, for a death caused within the state, in 
eome court established by the constitution and laws of the 
same. Hère, although the right of action existed only in 
virtue of the statute, and only in cases where the death 
was caused within the state, the suprême court held that 
the proviso requiring action to be brought in the court of 
the state did not prevent a non-resident plaintiiï from 
removing thè action to a fédéral court and maintaining it 
there. The court said : "In ail cases where a gênerai right 
is thus conferred it can be enforced in any fédéral court 
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■within the state having jurisdiction of the parties. It can- 
not be withârawii from the cognizance of such fédéral 
court by any provision of state législation that it shall 
only be enforced in a state court. The statutes of nearly 
every etate provide for the institution of numerous suits for 
partition, foreclosure, and the recovery of real property in 
particular courts and in the counties where the land is situ- 
ated, yet it has never been pretended that limitations of this 
character could affect, in any respect, the jurisdiction of the 
fédéral court over such suits, where the oitizenship of one of 
the parties was otherwise sufficient." 

In this state there was formerly, and is perhaps at présent, 
a stetute declaring in substance that ail actions against any 
county may be commenced and prosecuted in the circuit 
court of the county against which the action is brought, and 
the question arose whether a citizen of another state could' 
proseeute a suit in this court against the supervisors of 
Mercer county upon certain bonds issued by thenl on behalf 
of the county. A motion to dismisB the case for want of 
jurisdiction having been overruled in this court, and the case 
being removed to the suprême court, it was held by that 
court that there was no doubt of the constitutional right of 
the party to bring suit in the circuit court of the United 
States upon the obligations of the county of Mercer, not- 
withstanding the statute before referred to. Cowles v. Mercer 
County, 7 Wall. 118. And in the case of Ex parte Biddle, 2 
Mason, 472, which was a proceeding by partition existing 
only by virtue of the laws of Massachusetts, the court said : 
"Parties entitled tosue in the courts of the United êtates 
are, in gênerai, entitled to ptirsue in such courts ail remédies 
for the vindication of their rights which the local laws of the 
state authorize to be pursued in its own courts." 

Again, in the case of Warren v. The Wisconsin Valley R. Co. 
6 Bissell, 425, it was said, in the opinion of the court, thaf'it 
was the intention of congress, under the power conferred by 
the constitution, to give to suitors having a right to sue in the 
fédéral courts remédies co-extensive with such rights. Thèse 
remédies cannot be abridged or controUed by state legisla- 

2* 
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tion, by exempting the person or corporation in such state 
from suit. A citizen of another state, in this respect, pos- 
sesses a right not pertaining to one of the same state." 

Upon the argument, counsel earnestly pressed upon the 
considération of the court a distinction between thèse cases 
and the case at bar, the distinction consisting in the fact that 
in the présent case the subject-matter involvedis real estate; 
the point being urged that, as the state must be held to hâve 
controlling authority in regulating the transmission and alién- 
ation of real property situated within the state, the fédéral 
courts are limited in their right to exercise jurisdiction in 
proceedings which contemplate the ultimate transfer of title 
of such character of property. But I am unable to perceive 
solid foundation for such distinction. The question is one 
involving the righfc to pursue a remedy. The statute of the 
United States, at the time of the. exécution of thèse trust 
deeds, declared that the circuit court of the United States 
should hâve cognizance concurrent with the courts of the 
several states of ail suits of a civil nature, at common law 
or in equity, with a proviso as to the citizenship of the par- 
ties. No state législation could take away the right thua 
granted by congress under the constitution of the United 
States. And if, in the case where a right of action, whether 
it pertain to persons or property, exists only in virtue of , and 
is solely derivable from, a statute of a state, that statute also 
declaring that the remedy to enforce such right shall be 
brought in a court of the state, — if, I say, in such a case the 
remedy may be enforced in a court of the United States, as 
bas been distinctly held, I am unable to perceive why, in a 
case like that in hand, the remedy may not also be pursued 
in the fédéral court, notwithstanding the state statute. That 
statute, in my opinion, can only be construed as limiting the 
right of the party to pursue his remedy in a particular form, 
■where such remedy is sought to be enforced in the courts of 
the state. 

The pleas will be overruled. 
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Pettit », The Town of Hope. 
lOireuit Court, JV. D. New York. May 20, 1880.) 

Coupons— Payable to Beabek— Absignee dp Cause of Actiou.— The 
holder of a coupon payable to bearer is not an assignée of a cause of 
action within section 1, act March 3, 1875, (18 U. S. St. at Large 470.) 

Dbmuebbr — Facts relied upon in support of, not pleaded. — Ques- 
tions raised in argument as tlie ground of demurrer ought not to ba 
disposed of on a demurrer to a complaint failing to make averment of 
facts in tlie cause which it is claimed vitiate the proceeding. They 
can only be disposed of when developed on the trial. 

Parkhurst é Baker, for plaintiff. 

J. M. Carroll, for défendant. 

BiiATCHFOED, C. J. This suit being on coupons, it must be 
held, according to the décision in Cooper v. Town of Thompson, 
(13 Blatchford, C. C. E. 434,) that the holder of a coupon, 
payable to bearer, is not an assignée of the cause of action, 
-within section 1 of the act of March 3, 1876, (18 U. S. St. 
at Large, 470.) 

Although the adjudication of the county judge is alleged 
to hâve been made on November 1, 1872, yet the complaint 
avers that the application to the county judge was made 
after the passage' of the act of 1869, and before the issuing 
of the bonds. The complaint does not show that the appli- 
cation was made after the amendatory act of May 12, 
1871, was passed. It may hâve been made before that. If 
made before that, the application seems to conform to the 
act of 1869. The questions raised in argument, as the 
demurrer by the défendant, ought not to be disposed of on a 
demurrer to a complaint which f ails to make the averment of 
what is claimed by the défendant to vitiate the proceeding. 
Those questions can properly bè considered only when ail the 
facts are brought out on a trial. 

The demurrer is overfuled, with leave to the défendant to 
answer the complaint in 20 days ou payment of costs. 
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fn re Wong Tung Quy, on haheas eorpus. 

(Circuit Court, D. California. May 24, 1880.) 

Constitution— DisiNTERMENT op Chinese.— The statute of California 
making it an offence to disinter or remove f rom the place of burial the 
remains of any deceased person without a permit, for wliich a fee of 
|10 must be paid, does not violate subdivision 3 of section 2, article 1 
of the constitution of the United States, providing that " congress shall 
hâve power to regulate commerce with for^ign nations." 

Bamb. — Nor does it violate subdivision 2 of section 10, article 1, provid- 
ing that "no state shall, without the consent of congress, lay any im- 
post or duties on * * * exports." 

Bame. — Nor is it in conflict vrith the fourtoenth amendment, wiiich pro- 
hibits any state from denying to " any person within its jurisdiction the 
equal protection of the laws." 

Bame.— Tebatt with China. — Nor does it violais the fourth article of 
the treaty with China, called the Burliiigame treaty, which provides 
that " Chinese subjects in the United States shall enjoy entire liberty of 
conscience, and shall be exempt from ail disability or persécution on 
account of their religions faith or worship." 16 Stat. 740. 

Samb. — The act is a sanitary measure within the police powers of the» 
state, and as such is valid. 

A CoHPSB 18 NOT PHOPERTr, and the remains of human beings carried 
out of the state for burial in a foreign country are not exports, within 
the meaning of the clause of the national constitution prohiblting the 
laying of imposts or duties by the state upon exports. 

Oeo. E. Bâtes and J. M. Rothchild, for petitionor. 

Crittenden Thornton, for respondent. 

Sawyek, C. J. On April 1, 1878, the législature of Califor- 
nia passed an act entitled " An act to protect public health 
from infection, caused by exhumation and removal of the 
remains of deceased persons," sections 1, 2, 3, 4, and 6 of 
which are as foUows : 

"Section 1. It shall be unlawful to disinter or exhume 
from a grave, vault, or other burial place, the body or re- 
mains of any deceased person, unless the person or persons 
BO doing shall fl^st obtain from the board of health, health 
officer, mayor, or other head of the municipal governtnent 
of the city, town, or city and county where the same are 
deposited, a permit for said purpose. Nor shall such body or 
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remains disinterred, exhumed, or taken from any grave, vault, 
or other place of burial or deposit, be removed or transported 
in or through the streets or highways of any city, town, or 
city and oounty, unless the person or persons removing or 
transporting such body or reinains sball first obtain from the 
board of health or health offieer, (if such board or officer 
there be,) and from the mayor or other head of the munici- 
pal government of the city or town, or city and county, a 
permit in writing bo to remove or transport such body or 
rsmains in and through such streets and highways. 

"Sec. 2. Permits to disinter or exhume the .dies or re- 
mains of deceased persons, as in the last section, may be 
granted, provided the person applying erefor shall produce 
a certificate from the coroner tne physioian who attended 
such dei^^ased person, or other physician in good standing 
cognizant of the facts, which certificate shall state the cause 
of death or disease of which the person died, and also the 
âge and sex of such deceased ; and provided, further, that the 
body or remains of deceased shall be enclosed in a metallic 
case or coffin, sealed in such manner as to prevent, as far as 
practieable, any noxious or offensive odor or effluvia escaping 
therefrom, and that such case or coffin contains the body or 
remains of but one person, except where infant children of 
the same parent or parents, or parent and children are con- 
tained in such case or cofBn. And the permit shall copain 
the above conditions, and the words, 'Permit to remove and 

transport the body of , âge , sex ;' and the name, 

âge, and sex shall be written therein. The officer of the 
municipal government of the city or town, or city and county, 
granting such permit, shall require to be paid for each permit 
the Bum of $10,, to be kept as a separate fund by the treas- 
urer, and which shall be used in defraying expenses of and in 
respect to such permits, and for the inspection of the metal- 
lic cases, cofBns, aud enclosing , boxes herein required; and 
an acoount of such moneys shall be embraced in the accounta 
and statements of the treasurer having the custody thereof. 

"Sec, 3. Any person or persons who shall disinter, exhume, 

or remove; or cause to be disinterred, exhumed, or removed 
v.2,no.7— 40 
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from a grave, vault, or other réceptacle or burial place, the 
body or remains of a deceased person, ■without a permit 
therefor, shall be guilty of a misdemeanor, and be pun- 
ished by fine not less than $50 nor more than |500, or by 
imprisonment in the county jail for not less than thirty 
•days nor more than six months, or by both such fine and 
imprisonment. Nor shall it be lawful to receive such body, 
bones, or remains, on any vehicle, car, barge, boat, ship, 
Bteamship, steamboat, or vessel, for transportation in or 
from this state, unless the permit to transport the same is 
first received and is retained in évidence by the owner, driver, 
agent, superintendent, or master of the vehicle, car, or 
vessel. 

"Sec, 4. Any person or persons who shall move or trans- 
port, or cause to be moved or transported, on or through the 
streets or highways of any oity or town, or city and county, of 
this state, the body or remains of a deceased person which 
shall hâve been disinterred or exhumed, without a permit as 
described in section 2 of this act, shall be guilty of a misde- 
meanor, and be punishable as provided in section 3 of this 
act. 

"Sec. 6. Nothing in this act contained shall be taken to 
apply to the removal of the remains of deceased persons from 
one place of interment to another cemetery or place of inter- 
ment within the same county ; provided, that no permit shall 
l>e issued for the disinterment or removal of any body, unless 
such body bas been buried for two years." Stat. 1877-8, 
1050. 

The petitioner, Wong Yung Quy, is, and Wong Wai Toon 
uras, in his life-time, a subject of the emperor of China, of the 
Mongolian race, residing in the United States. Wong Wai 
Toon died in January, 1876, and was buried in Laurel Hill 
Cemetery, a public cemetery of the city and county of San 
Francisco. In October, 1879, petitioner, a relative of the 
deceased, having complied with ail the provisions of said act, 
«xcept the payment of $10 required by said act to be paid 
for an exhumation and removal permit, demanded from the 
proper authorities permission to remove the remains of said 
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Wong Wai Toon from said cemetery, and sliip them to China. 
Kefusal having been made on the ground of the non-payment 
of said fee of $10 required to be paid by said act, the peti- 
tioner proceeded to disinter and remove said remains without 
a permit, and was arrested in the act, tried and convicted for 
the offence created by said statute in the court having juris- 
diction, and sentenced to pay a fine of $50, or, in default of 
such payment, to imprisonment in the city and county jail 
for a period of twenty-five days. Failing to pay the fine, and 
being imprisoned in pursuance of the judgment, he obtained 
a writ of Jiabeas corpus; and he now asks to be discharged on 
the ground that the provision of said act, requiring the pay- 
ment of said fee/ for a permit, violâtes the treaty with China, 
known as the Burlingame treaty, and the constitution of the 
United States, and is therefore void. AU the other provis- 
ions of the act having been complied with, the only question 
is as to the power of the législature to require the petitioner 
to take out a permit at a cost of $10 as a condition of disin- 
terment and removal of the remains of his relative from their 
place of burial. 

The first point made is that the act, in the requirement in 
question, violâtes subdivision 3 of § 8, art. 1, of the national 
constitution, which provides that "congress shall hâve power 
to regulate commerce with foreign nations." We are unable 
to perceive any violation of this provision of the constitution, 
under the broadest construction claimed by petitioner for the 
term "commerce," even if it includes the transportation of 
the remains of aliens to their own country for final sépulture. 
There is no référence to aliens or to any extra-territorial act 
of any kind anywhere in the statute, except in the last clause 
of section 3, which is a wholly independent and différent pro- 
vision from that under considération, creating an additional 
offence, and might be wholly omitted without affecting the 
remainder of the act. It is not neoessary now to consider 
the question of the validity of that provision. The act deals 
with matters wholly within the state — within its territory — 
with the remains of parties who hâve lived and died within 
its jurisdiction, and' which hâve been buried and which still 
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remain Luried in its soil; and professedly and apparently for 
sanitary purposes. The statute knows nothing of the objecta 
or motives of the exhumation, except as provided in section 6, 
that the act shall not apply to removals from one place of 
interment to another in the same county. This exception is 
doubtless made for those common cases wherein no vault or 
burial place has been provided for the deceased during life, 
and the remains are temporarily deposited in a public receiv- 
ing vault, or the vault or grounds of some friend, till the sur- 
viving friends can provide for a place of final sépulture. 
Thèse removals are ordinarily from one place of burial to 
another in the same or an adjacent cemetery, where there are 
several cemeteries lying near each other, as in San Francisco, 
and therefore not so fuUy within the reason upon which the 
act is founded. The statute deals with the local inter-terri- 
"torial fact of burial and exhumation, without regard, in other 
respects than that stated, to motive or intention, race or 
nation, citizenship or alienage, future domestic or foreign 
sépulture. 

The matter of the burial and exhumation of the dead, with 
a view to sanitary objects, has in ail times and among ail 
civilized nations been regarded as a proper subject of local rég- 
ulation. It is founded upon the law of self-protection. The 
fact that in many or even most instances the object of disin- 
terment is to send the remains abroad, cannot affect the ques- 
tion. The local sanitary considérations must be the same, 
whatever the purpose of exhumation and transportation 
ihrough the streets of a city. The fact that the Chinese ex- 
hume and transport to their own country the remains of ail 
or nearly ail their dead, (amounting to more than ninety per 
cent, of ail such removals,) while other aliens and citizens 
comparatively but rarely perform thèse acts, only shows that 
this generality of practice requires more rigid régulations and 
more careful scrutiny, in order to guard against infections 
and other sanitary inoonvenienees, that would otherwise be 
required. In Secor's Case, Pratt, J., says : "A proper respect 
for the memory of the dead, a regard for the tender sensibil- 
lies of the living, and a due préservation of the public health, 
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require that the corpses should not be disinterred or transported 
from place to place, except under extrême circumstances of 
exigeney." 18 Alb. Law Jour. 488; 31 Légal Int. 268. The 
exposnre of imbnried human remains, or neglect to iater the 
same by tbe person on whom the duty is cast, is a misde- 
meanor at common law. See Rex v. Stewart, 12 Ad. & E. 
773; Chapple v. Cooper, 13 Mes. &'Wels. 252; Anibrose v. 
Kerrison, 10 Com. B. 776; Jenkins v. Tucker, 1 H. Black. 
394 ; Willes, 536. And this is doubtless so, in part, at least, 
upon sanitary considérations generally recognized among en- 
lightened nations. 

We see nothing in the language of the act, in the sur- 
rounding circumstances, or in the nature of the subject-mat- 
ter upon which the statute opérâtes, to justify us in holding 
that the object of the législature was to impose burdens on 
the commerce or intercourse between this country and China, 
rather than to provide wholesome sanitary régulations for the 
protection of our people. The statute is gênerai, and opér- 
âtes wholly upon matters within the territoral jurisdiction 
of the state, and without discrimination as to remains to be 
removed to any considérable distance, whether within or 
without the state, arid is within the principle of the case In 
re Rudolph, recently decided in the United States circuit 
court for Nevada, upon drummers' licenses. 10 Cent. Law 
Jour. 224; 2 Fbd. Eep. 65. The exhumation and removal 
of the dead is not a matter of public indifférence, harmless 
in itself, like the style of wearing the hair, as in the Qticue 
Case ; but it afifects the public health, and its régulation is, like 
the régulation of slaughter-houses and other noxious piir- 
suits, strictly within the police powers of the state. See Ex 
parte Simuler, 33 Cal. 286; Slaughter-House Cases, 16 Wall. 
36. 

In Gibbons VB. Ogden, 9 Wheat. 203, Mr. Chief Justice 
Marshall says: "Bat the inspection laws are said to be rég- 
ulations of commerce, and are certainly recognized in the' 
constitution as being passed in the exercise of a power re- 
maining with the states. * * • T^e object of inspection 
laws is to improve the quality of articles produced by the 
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labor of a country; to fit thein for exportation; or it may be 
for domestic use. They act uporl the subjeet belore it be- 
comes an article of foreign commerce, or of commerce among 
the states, and prépare it for that purpose. They form a 
portion of that immense mass of législation which embraces 
everything within the territory of a state not surrendered to 
a gênerai government, ail of which can be most advauta- 
geously exercised by the states themselves. Inspection laws, 
quarantine laws, health laws of every description, as well as 
laws for regulating the internai commerce of a state, and 
those which respect turnpike roads, ferries, etc., are compo- 
nent parts of this mass." 

If, then, as claimed, the transportation of the remaius of 
deceased persons to China is a part of foreign commerce, 
thèse supervising and inspection laws "act upon the subjeet 
before it becomes an article of foreign commerce," and while 
the remains are being "prepared for that purpose." They 
simply provide that the préparations of the remains for for- 
eign transportation, while still within the state and under its 
jurisdiction, shall be made in auch a manner as not to be 
detrimental to the public health, 

The principles relating to sanitary laws recognized in City 
of New York v. MUn, 11 Pet. 102; Thorpe v. B. d B. B. 
Co. 27 Vt. 140; The Passer^ger Cases, 7 How. 283; Railroad 
Ce. V. Huson, 95 U. S. 471, and numerous other cases, are 
broad enough to cover the provisions in question. In thèse 
respects this case différa materially from the Queue Case, 
reported in 6 Sawyer, 553, and is more like the case arising 
under the cubic air statute, which we held to be constiu- 
tional. It being within the constitutional power to regulate 
the disinterment and removal of the dead, and to provido 
officers to scrutinize and supervise the opération in order to 
secure a conformity to the laws, we see no reason why a fee 
cannot be charged to and collected from those who désire to 
exercise the privilège, to defray the expansés of the inspec- 
tion and siipervision. The fee is charged under the law, not 
for the transportation or for the privilège of carrying the 
remains out of the country, but to pay the expenses of super- 
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vising their disinterment and due préparation for passing 
Uirough the territory of the state, and through the streets of 
populous oities, either to other parts of the state or elsewhere, 
without endangering the health of the people. 

For similar reasons the provision in question does not vio- 
late subdivision 2 of section 10, article 1, of the constitution, 
which provides that "no state shall, without the consent of 
congress, levy any imposts or duties on imports or exports, 
exeept whatis absolutely necessaryfor Us inspection laws." The 
case also seems to be within the terras of this exception. 
Besides, the remains of deceased persons are not "exports" 
within the meaning of the term as used in the constitution. 
The tenu refers only to those thinga which are property. 
There is no property in any just sensé in the dead body of a 
humanbeing. 18 Alb.L.Jour.487; 17 Alb. L. Jour. 258 ;Pierce 
V. Pro. of Swan Point Cemetery, 14 Am. Eep. 667 ; 10 E. I. 227, 
and cases cited. There is no impost or duty on exports in 
any proper sensé, or in the sensé of the constitution. Thîs 
provision of the constitution was intended to prevent discrim- 
ination in matters of trade. 

There is no violation of the fourteenth amendment to the 
national constitution. There is no discrimination against or 
in favor of any class of résidents. It opérâtes upon aliens 
of ail nationalities and upon ail citizens alike. It applies to 
ail cases of remains to be removed beyond the boundaries of 
the county, whether to foreign countries, to other states, or 
to other parts of this state. And there are no restrictions 
upon disinterments and removals of Chinese dead to other 
places within the same county for burial not applicable to 
citizens and ail other aliens. It may be that the large num- 
ber of Chinese removals suggested the neeessity for stringent 
supervision; but we see no reason to suppose that the act 
was not intended to operate upon ail within its terms ; and 
the testimony shows — if it is admissible to look at the testi- 
tnony — that it is, in fact, enforced against ail alike. But, 
whether enforced or not, the subject-matter, as we hâve seen, 
is a proper one for régulation; and if the act is not enforced 
upon ail alike, there is a gross negleot of duty on the part of 
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those appoînted for this purpose under the law. If the pro- 
▼isions of the act affect a larger number of Chinese than of 
any other ciass, it is not on account of any discriminations , 
made by the law, but only because under their customs there 
is a much larger nnmher of disinterinents and removals by 
them than by any others. In re Rudolph, supra, and cases 
cited, 

There is nothing in the provision in question in conflict 
with article 4 of the Burlingame treaty, which provides that 
"Chinese subjects of the United States shall enjoy entire 
liberty of conscience, and shall be free from ail disabilities or 
persécutions on account of their religions faith or worship." 
Concediîig that the religious sentiment of the Chinese requirea 
that they shall remove the remains of their deceased friends 
to China for final burial, thsre is nothing in the provision 
forbidding or unduly obstructing the performance of that rite 
or religions duty, and nothing that does not equally apply to 
other aliens and citizens. It is only provided that, in the 
performance of that duty, proper précautions shall be taken 
not to endanger the health of the people among whom they 
hâve elected to live, and hâve died and once been buried. 
The fee established is only to liquidate the portion of expense 
of supervision and inspection imposed upon the public result- 
ing from their custom ; and, like the other expenses of disin- 
terment and removal, which the surviving friends voluntarily 
incur, is necessarily incident to their peculiar practice. The 
customs of Chinese in this respect renders the supervision 
necessary and proper; and we can perceive no impropriety 
in charging them with the expense incident to it. The 
amount of $10 may seem large, but it is charged alike to ail, 
and is not so large as to justify us in holding that it was 
manifestly intended to obstruct the performance of the duty; 
and we do not underatand that the amount is regarded as 
objectionable if the charge is otherwise légal. Besides, it 
may well be questioned whether the treaty-making power 
would extend to the protection of practices, under the guiso 
of religious sentiment, deleterious to the public health or 
morals, or to a subject-matter withinthe acknowledged police 



WASHBURN V. MIAMI VALLEY INS. 00. 633 

power of the state. See Reynolds v. United States, 98 U. S. 
K. 145, with respect to religious belief as afifected by the first 
amendaient to the national constitution. But, under the 
view we take, it is unnecessary to considerthe question now.- 

We are satisfied that the provisions of the act in question 
do not violate any provision of the national constitution or 
of the treaty with China, and that there is no ground for 
discharging the prisoner by this court. 

Let the writ be discharged, and the prisoner remanded to 
the eustody of the of&cer from whom he was taken. 



Washbubn V. The Miami Valley Ins. Co. and others.* 
(Circuit Court, 8. D. Ohio. , 1880.) 

Insurance — Conditions in Poijcy — Explosion. — Where a policy of In- 
surance against loss by flre contains a condition that the insurance Com- 
pany shall not be liable for any loas or damage occasioned by explosion 
of any kind, unless fire ensues, and then for the loss and damage by flre 
only, and a fire originales in the insured premises which produoes an 
explosion by which that property is destroyed, such destruction is a 
loss by flre within the meaning of the policy. 

Same — Same — Same. — An exception in a policy of fire insurance that the 
" Company wiil not be liable for loss or damage occasioned by the ex- 
plosion of a steam boiler, gunpowder, or any other explosive substance, 
except only such loss as shall resuit from flre that may ensue there- 
from ; nor shall the company be liable for any loss by such fire, unless 
privilège shiiU hâve been given in Ihe policy to keep such articles," etc. 
Held, îliat this exception must be viewed in the light of the surrounding 
circumstances, and that, from the nature of the business of the plaintifl', 
the parties must hâve contemplated the présence in the structure in- 
sured of the explosive substance known as flour dust, and that, there- 
fore, its présence was not within the terms of such exception. 

Same — Explosive Substances — Incident to Business cabried on. 
Explosions produced incidentally from the manufacturing which the 
parties contemplate would be carried on in the building insured, and 
which are an inséparable or necessary rcault of the process of manufac- 
ture, arc not within such exceptions. 

Thèse actions were founded upon policies of insurance 
against fire issued by the défendants to the plaintifiE upon 

*Prepared by Messrs. Florien Glauque and J. C. Harper, of Cincinnati, 
Ohio. 
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Washburn Mill A, Minneapolis, Minn. The defence -was that 
the loss was occasioned by an explosion, and, therefore, fell 
within the exceptions given at length in the following opin- 
ion. A jury was waived, and the cases submitted to the 
court upon the proof s : 

The évidence established the fact that a destructive fire had 
commenced and had been burning some minutes, when it 
communicated with an explosive material in the mill, known 
as flour dust, causing an explosion which destroyed and con- 
Bumed the entire premises. 

Sage d Hinkle, for plaintiff. 

Wm. M. Eamsey and Thomas McDougall, for défendants. 

SwAYNB, A. J. The policy issued by the Miami Valley 
Insurance Company contains the following clauses, upon the 
first of which this controversy is understood to turn, so far as 
that Company is concerned: "Provided, etc., that this Com- 
pany shall not be liable for loss, etc., by lightning, or explo- 
sion of any kind, including steam boilers, unless fire ensues, 
and then for the loss or damage by fire only." And the 
second clause to which I wish to refer is as foUows : "Gun- 
powder, saltpeter, phosphorus, petroleum, naphtha, benzine, 
benzole, or benzine varnish, are positively prohibited from 
being deposited, stored, or kept in any building insured or 
containing property insured by this policy, unless by spécial 
consent, in writing, indorsed on this policy, naming each 
article separately; otherwise the iusurance shall be void." 

The policy issued by the Fidelity Fire Insurance Company 
contains the same clauses. They are as foUows : "Or if the 
assured shall keep gunpowder, fire-works, nitro-glycerine, 
phosphorus, saltpeter, nitrate of soda, petroleum, naphtha, gas- 
oline, benzine, benzole, or benzine varnish; to keep or use 
camphene, spirit gas, or any burning fluid or chemical oils, 
without written permission in this policy, then, and in every 
Buch oase, this policy is void." 

Then follows the clause upon which, as respects this Com- 
pany, the controversy turns. The exception is in thèse words : 
"The Company shall not be liable, etc., for any loss causedby 
the explosion of gunpowder, or any explosive substance, nor 
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explosion of any kind, unless fire ensues, and then for the loss 
or damage by fire only," etc. 

The language of the policy issued by the Union Company, 
touching thèse exceptions, is as foUows : "This company will 
not be liable for the loss or damage ocoasioned by the explo- 
sion of a steam-boiler, gunpowder, or any other explosive 
substance, except only such loss as shall resuit from fire that 
may ensue therefrom; nor shall the company be liable for 
any loss by such fire, unless privilège shall hâve been given 
in the policy to keep such articles," etc. 

That makes the case very peculiar as to the Union Com- 
pany. Giving a literal viev? to the language of the second 
clause, which I bave just read, the policy was void at the 
outset, and never had any validity, because there was in the 
mill from the first an explosive substance, to wit, flour dust, 
and there was no permit given in the policy to keep such sub- 
stance. 

Now, according to the theory contended for by the defence, 
the company never in légal effect insured the property 
which is named in the policy, and was known to hâve con- 
nected with it necessarily more or less of this explosive sub- 
stance, and yet the company took the money of the assured, 
when it knew, or ought to bave known, that according to the 
terms of its policy it had no validity whatever. Now, I can- 
not suppose that that was the intention of this company. 
The policy must be construed, like ail other instruments in 
writing, in the light of surrounding circum stances; and I am 
willing to construe this particular "explosive substance" as 
not within the terms or meaning of the particular language 
of the policies upon that subject. I shall construe it, as if 
the language was the same, or substantially the same, as that 
upon the subject in the other policies. But I do not see, if 
the microscopic eye of a spécial demurrer were applied, why 
the gentleman for the defence might not as well contend that 
this policy had no validity, as that it had no validity so far 
as the effect of the explosion is concerned in the results that 
f ollowed. But, as I do not take that view of the subject, I 
shall not apply that principle. Now, certain remarks are to 



63G FEDERAL REPORTER. 

be made iu the light of the clauses which Lave thus been 
read, construing the last one reasonably, in the light of the 
circumstanees surrounding the parties when the contract was 
entered into, and which are material to be borne in mind. 

It -ffill be observed that the comxjanies are protected, with 
respect to explosives, by making it fatal to the policies to 
keep them; the policies become void if such explosives are 
kept. Perhaps, right hère, I might remark that that word 
"kept" must hâve a particular signification in this connec- 
tion, and that it does not apply where explosives of a known 
fixed character, known to be such, were accidentally présent 
in the structure insured ; but it does apply where they were 
kept there knowingly, in violation of the terms which the 
policy contains with référence to them. That inust hâve 
been the understanding or intention of the parties in référ- 
ence to the peculiar substance flour dust, which is highly 
explosive, but which, as I hâve reraarked, was necessarily 
présent, and from which arose the genesis of the explosion 
eut of which this controversy has arisen. The company had 
taken care to secure itself against the périls of explosion — 
First, by a comprehensive stipulation in the policy; secondly, 
the exceptions referred to are named only in connection with 
fires which they hâve produced, That is in the clause on 
which the controversy turns. And, by the way, the second 
clause I hâve read is the only clause to which counsel hâve 
referred. Nothing was said about the other provisions which 
I bave read. 

I repeat, explosives are named only in connection with 
fires which they hâve produced. There is nothing said about 
them in connection with fires which hâve produced them. 
The policies on that subject are wholly silent. la not this 
Bomewhat remarkable, if the construction contended for by 
the companies be correct? In that case would not the lan- 
guage of the context hâve naturally been that the company 
will not be liable for explosions, and will not be liable for 
fires which produce them, or fires which tiiey hâve produced ? 
The first may define the liability of the company, and the 
sentence I bave just read is certainly important. Would uot 
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the poiicies hâve read "that they will not be liable for explo- 
sions caused by tires, or for fires caused by explosion?" I 
\ repeat, and it is a feature of great significance in the case» 
as it seema to me, that where explosions are produced by fire» 
— accidentai fires — the policy is whoUy silent. Now, I am 
free to remark that it seems to me that this could hardly 
bave been so if the intention of the parties had been as ia 
contended for by the counsel for the défendants. 

But, further, if it be suggested that this would leave the 
exception without any légal effect, I -would say that there are 
several obvions answers. First, thèse clauses are frequently 
prepared by noa-legal men, who do not know the légal elïect 
of the language -which they employ in such instruments, and 
I will add that thèse instruments go into the hands of indi- 
viduals who know nothing of the légal effect of thèse spécial 
clauses which they contain. Again, if prepared by a légal 
hand, the writer may not hâve known, probably did not accu- 
rately know, the state of the law touching the subject to which 
the exception, and the exception within the exception, hère in 
question, relate. Again, there is nothing which in terms, 
aid this is substandally what I hâve said already, withdraws 
the exception hère in question from the clause of insurance, 
as it would be if the construction contended for by the plain- 
tiff's counsel be sustained. There is nothing disclosed which 
tends to withdraw the subject of thèse exceptions (nothing 
in terms, there may be by implication) of the clause hère in 
question from the gênerai language and opération of the 
clause employed. They refer to fires which the explosion 
shall produce, and are wholly silent as to the fires which pro- 
duce such explosions. 

Again, insurance policies, like ail other written contracta, 
are to be reasonably construed; yet, as with respect to ail 
other written contracta, insurance policies are to be con- 
strued most strongly against the party making them, which, 
in this case, is the insurance company. 

I deem it proper to advert for a moment to the case in 7 

Wallaee, (7ns. Co. v. Tweed, 7 Wall. 44,) which I did not fully 

understand at the argument. The exception was somewhat 
3» 
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Bimilar, and the fire happened in that case from an explosion, 
producing a fire at a distant point from tlie site of the insured 
property. A wind prevailed at the time, and swept the fire a 
considérable distance, and the property insured, and covered 
by the policy, was destroyed by fire. The company was sued, 
and it defended on the ground that the case was covered by 
the exception, which was that the company should not be 
liable for a fire produced by an explosion. That policy was 
at the opposite pôle from the one hère under considération, 
and the assured was defeated. He recovered nothing. No 
doubt he thought that very unreasonable, as it seems to me 
most persons would regard it. He intended, no doubt, to 
hâve his property protected by that policy, and supposed it 
waa protected. The suprême court of the United States held 
from principle that it was not. 

It is very possible that the conditions of this clause (which 
were frequently brought to my attention, for I had a great 
deal to do with this head of the law, practically) had pro- 
duced a good deal of dissatisfaction, and hence this clause 
was changed. If that policy had been the same in this par- 
ticular as those under discussion hère, then, irrespective of 
the question of explosion, the party would hâve been entitled 
to recover ; but, the policy being différent, the resuit was différ- 
ent. A change was made, probably having its origin in that 
case and others like it — a change was made to meet that dif- 
ficulty, and hence it is, perhaps, we hâve thèse policies phrased 
as they are before us. 

Now, to recur again to the proposition to which I adverted 
at the outset, to-wit, that there is nothing hère which in terms 
withdraws the protection against fire, although that fire 
should involve an explosion. It seems to me that there would 
hâve been language to that eflfect, if such had been the inten- 
tion of the parties. The intention of the statute constitutes 
the law ; the intention of the law-makers constitutes the law ; 
the language may be within the letter of the statute and 
not within its meaning, and the language may be within its 
meaning and not within its letter. That is a familiar propo- 
sition. If we can ascertain the intention and meaning of the 
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parties hère, that constitutes the contract which it îs the 
object of the court to carry out. Now, there is another 
remark, perhaps rather hypercritical, but proper in this con- 
nection to be made, and that is, according to the technical 
formality of the law of insurance this explosion cannot be 
recognized. It was a part of that fire — ^just as much a part 
of the fire, and admitted to be as such, covered by the insur- 
ance, as if there had not been an explosion, by the gênerai 
language, "insurance against fire." K the exception had not 
been made, it -would hâve been considered (which was con- 
ceded at the argument) a part of the fire, and the policy 
•would hâve been held, for the purpose of this view of the 
case, just as effectuai, as it regards the effeots of the explo- 
sion produced by the fire, as the policy is now effectuai with 
respect to fires produced by an explosion, upon which the 
language of the policy is express. Now, I think, under the 
circumstances of this case, that that view of the subject is 
entitled to very considérable considération. 

But there is another matter to be considered which bas 
very great weight in the case. I am free to confess that, 
viewing this policy in its own light, I might doubt very much 
more than I do; but this subject has been litigated very fuUy 
before a very able and leamed judge, a great lover of the 
authorities, and perhaps as much influenced by them as any 
judge to be found. I refer to the district judge of Michigan. 
Washburn T. Union Fire Ins. Co. U. S. Cir. Court, E. D. 
Mich., Brown, Ji, (see Détroit Post & Tribune of Nov. 8, 1879.) 
It seems he had no hésitation in coming to the conclusion that 
the insurers were liable under policies drawn like this, and 
for the purposes of this action identical with thèse in the 
cases before me. The same question was in several cases 
before the learned circuit judge of the Pennsylvania circuit, 
(Washburn v. Artisans' Ins. Co.; Same v. Penn. Ins. Go. U. 
S. Cir. Court, W. D. Penn. 9 Pittsburgh Légal Journal, (N. 
S.) 55,) and, without the slightest doubt or hésitation, he 
ruled in the same way in a case involving the same question. 
And they were afterwards before the district judge of this 
district, (Washhurn v. Farmers' Ins. Co. U. S. Cir. Court, S. 
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D. OHio, 2 Fed. Eep. 304 ; Washburn t. Western Ins. Co. U. 
S. Cir. Court, S. D. Ohio, October term, 1879, Swing, J.,) and 
he ruled in the same way. 

Now, I must say that, under thèse circùmstances, upon a 
mère doubt, and technical criticism and objection, of the 
importance of those which hâve been urged upon my atten- 
tion, I am not quite bold enough to overrule thèse adjudi- 
cations. In my judgment, they décide the question before 
me. I do not mean that the views of thèse gentlemen are in 
anywise conclusive — not at ail; or that the same resuit would 
follow if a like adjudication had been made by one of my 
peers and brethren, or any number of them. But there is, 
doubtless, a moral binding force in the very indications to 
which I hâve adverted, -which gives them a sufficient amount 
of gravity in my judgment, and rightfuUy gives it to them, 
to turn the scale of this case in favor of the plaintiff, and 
judgment will be rendered accordingly. 

Judgment for plaintiff for amount of policies and interest. 



Metoalf, Assignée, v. Offioee & Puset. 
{Circuit Court, D. lowa. , 1880.) 

DORMAKT Paktnbk — EVIDENCE — GENERAL KjBP0TATioN— While evîdence 
of gênerai réputation may not be admissable to prove a partnership, 
still it may be compétent upon the issue as to whetlier a member of a 
flrm is a dormant partner. 

Same — Ostensibi^e Partner — Nasib not in Firm Style. — A partner is 
not to be deemed dormant because his name does not appear in the flrm 
style; nor is it necessary to constitute one a dormant partner that 
hi? raembership be univeisally unknown. It is suffloent if he is not an 
ostensible partner. 

Bankruptct — Fradbulent Préférence. — To constitute, a payment 
made, a fraudulent préférence, under the bankrupt law, it is necessary to 
be shown that the person to whom payment was made had reasonable 
cause to believe the debtor insolvent, and knew that a fraud upon the 
bankrupt law was intended. 

Bame — Same — ScrpEiciENcr of Evidence. — Evidence in this case held 
sufficient to sustain the verdict that a payment made was a fraudulent 
préférence under the bankrupt law. 
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Motion for new trial. ' 

C. C. Cale, for motion. 

Mr. Cummings, contra. 

Nelson, D. J. 1. The first issue for the jury to détermine 
— "Is Mrs. M. E. Mead a secret or dormant partner of the 
firm of A. Bernard & Ce?" — was fairly and properly sub- 
mitted. I hâve reviewed the charge to the jury, and the tes- 
timony upon that issue, and find no error. While it is true 
that gênerai réputation is not admissible, in aid of other tes- 
timony, to -prove a partnership, yet, when the issue is of the 
character presented hère, and the inquiry is whether a mem- 
her of a partnership is a dormant partner, such gênerai évi- 
dence is admissible. 

The définition of a dormant partner sanctions such proof. 
He is one ■whose name and transactions are unknown to the 
world, at least to such extent that he cannot be regarded an 
ostensible partner. It is a question of fact for the jury to 
détermine, although the style of the partnership indicated to 
the -world that more than one might be members of the 
copartnership ; and the sarae class of testimony whieh would 
justify a jury in deciding ■whether a plaintiff knew a défend- 
ant -was a partner, is compétent and admissible to détermine 
whether a partner is dormant. 

The évidence of gênerai knowledge in the community was 
introduced for the purpose of showing the relation of Mrs. 
M. E, Mead to the partnership; that instead of being an 
active and ostensible partner she was a dormant and secret 
one. 

The counsel for the ctefendants urge that, the style of the 
firm being A. Bernard & Co., Mrs. M. E. Mead could not 
in law be a dormant parter. This is the substance of the 
claim, although with this qualification : "In a partnership 
between two persons only, under the style of A. Bernard & 
Co., one of them cannot, in law, be a dormant partner." I 
agrée with counsel that the légal presumption is that both 
members of a partnership, composed of two persons under such 
style, are to be deemed ostensible partners ; yet the right to 

v.2,no.7— 41 
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prove that under such style one of the memters is a dormant 
partner is not concluded where more than two persons may 
compose the firm, and when more than two had been ad- 
judged bankrupts as members of the firm. 

The authorities cnly go to the extent that because a part- 
ner's name does not appear in the firm style he is not, on 
that account, to be deemed a dormant partner, and, therefore, 
under the style "& Co.," ail the actual partners are regarded 
in law, members sustaining the same relation to the copart- 
nership as if their names were expressed, and are not dor- 
mant partners. But it is not neeessary that a member of a 
partnership should be universally unknown to constitute him 
a dormant partner. If he is not an ostensible partner it is 
sufiicient. See Goddard v. Pratt, 16 Pick. 429 ; 2 Harris & 
Gill, 172 ; 20 Vt. 110, and authorities cited; 30 N. Y. 374-80; 
5 Gill, J. 383. 

2. The next and last issue for the jury — " Was the payment 
to the défendants a fraudulent préférence under the bank- 
rupt law?" 

It is urged that the verdict is against the évidence upon 
this issue. It was neeessary for the plaintiff to prove, inter 
alia, that the défendants had reasonable cause to believe that 
the firm of A. Bernard & Co. was insolvent, and also that the 
défendants knew that a fraud on the bankrupt act was 
intended by the payment made to them. Thèse are inde- 
pendent facts, and both must concur to sustain the verdict; 
and if the évidence does not show that the défendants had 
knowledge of an intended fraud upon the bankrupt law, as 
well as reasonable cause to believe the insolvency of A. Ber- 
nard & Co. at the time of payment, a new trial should be 
granted. 

The défendant Pusey was consulted by A. Bernard with 
référence to the sale of his stock situafced in the store at Coun- 
eil Bluffs, or in Nebraska. He knew the firm was .embar- 
rassed, and a portion of its indebtedness was overdue. It 
cannot be said there was not sufficient évidence to induce a 
reasonable belief that the firm was insolvent. The facts and 
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circumstances were sufficient to create not merely a suspi- 
cion, but belief of insolvency. 

Did the défendants know a fraud upon the bankrupt law 
was intended ? They certainly bad reasonable cause to be- 
lieve tbat by this payment other creditors would be deprived 
of an equal distribution in the assets of the firm. Pusey testi- 
fied, "he was of the impression that some one would suffer;" 
that is, the circumstances and facts within his knowledge 
produced the effeot upon his mind that by this payment to 
himself and Offioer other creditors would sufifer. 

The amendment to the bankrupt act substituting "knowl- 
edge" in the place of "reasonable cause to believe," in this 
section, was undoubtedly intended to uphold payments which 
might be fraudulent before the amendment, and since the 
amendment such facts and circumstances must exist as 
would induce not merely belief, but knowledge, that a fraud 
on the act was intended. The principal circumstance to 
prove this was that Pusey knew there were other creditors 
who would be deprived of their right to an equal distribu- 
tion of the proceeds of the bankrupt's estate. The évidence 
on this point is not doubtful. Pusey admitted it. 15 B. E. 
168; 16 B. R. 93; 17 B. R. 163; 16 B. E. 275. 

Motion for new trial denied. 



In THE Matteb of Van Buebn and another. 

{District Court, 8. D. New York. May 14, 1880.) 

Bankbuptcy — Application fok Discharge— Objections to — Cred- 

ITOES CONSBNTINO INSUPPICIENT IN VALTTB — iNTEREBT ON ClAIM — 

Proop op Dbbt — Kejbction op — Failurb to kbbp propbr Bocks — 

JUDGMBNT BY DePAITLT— EppBOT OP— SbOONDARY EVIDENCE. 

W. W. Badger and C. M. Da Costa, for opposing creditor. 
N. Burt, for bankrupts. 

Choate, D. J. Upon a hearing in this case on the certifi- 
cate of the register of proceedings, under the pétition by the 
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baukrupts for their discharge, one of the questions being 
whether one-third in amount of the creditors who hâve proved 
their debts had assented to the discharge, it appeared from 
the proofs of debt returned that interest on some of the daims 
had been improperly included to a date subséquent to the 
filing of the original pétition, and in one proof on a judg- 
ment costs subsequently accrued had also been inchided. 
For thèse reasons it was referred to the clerk to compute the 
proper amount of the proofs, excluding such interest and 
costs. And now the case bas been heard on his report and 
on the register's certificate. It appears by the report of the 
clerk that, excluding the claim of one Partridge, which is 
disputed, the creditors who assent are less than one-third in 
value of the creditors proving. 

It is objected, on the part of the bankrupt, that on some of 
the claims proved no interest bas been allowed, not even 
down to the date of the filing of the pétition, and that the 
addition of such interest might affect the resuit. But in 
those cases there is no interest claimed in their proofs of debt 
by the creditors, and, of course, their debts cannot be taken 
for the purpose of this computation to be any greater than 
stated in the proofs filed. The object" of the référence was to 
exclude interest obviously not a part of the debt provable, 
and not toascertain the amount of the bankrupts' debts without 
regard to the proofs made. The one-third required by the act 
is one-third of the debts proved. It is also objected that in 
the claim of Verplanck, receiver, which is a claim on a judg- 
ment recovered since the commencement of thèse proceedings, 
upon a cause of action theretofore existing, interest on an 
account bas been allowed from the date of the last item of the 
account, without any statement in the proofs of the date, or 
average date, when said account became due. The proof, as 
now stated by the clerk, includes only interest allowed in the 
judgment as due up to the commencement of the bankruptcy 
proceedings. That interest was claimed in the complaint, 
and bas been found due. It seems not to be a case where, 
under General Order No. 34, the claimauts' déposition should 



IN BE VAN BUBEN. 643 

state when the account became due. The proof was on the 
judgment. Nor is the claim properly to be considered one 
based on an open account. 

The suit was brought to recover damages for a fraud, the 
amount of the damages heing, indeed, measured by the un- 
paid balance of an account. Objection is also made to 
another proof of debt on a judgment recovered by one Chris- 
tie, and proved by Verplanck, as assignée thereof, on the 
ground that the proof is not accompanied by the déposition 
of the assigner in its support. It appears by the trauscript 
of the doeket, annexed to and made part of the déposition of 
proof, that the judgment was recovered in October, 1876. 
Thèse proceedings in bankruptcy were commenced August 31, 
1878. This proof of debt was filed October 25, 1878. It avers 
that the bankrupts were indebted to the claimant, at the com- 
mencement of thèse proceedings, as assignée of said judg- 
ment. No objection bas been taken to the form of the proof 
till this hearing. It is obviously now too late to urge the 
objection, if it were valid. And General Order No. 34 only 
requires such déposition of the assigner in case of an assign- 
ment after the filing of the pétition in bankruptcy. The ques- 
tion of the bankrupt's discharge, therefore, so far as this point 
of the assent of their creditors is concerned, turns on the allow- 
ance or disallowance of the claim of Partridge. His proof 
of debt, sworn to on the nineteenth of April, 1879, was 
received by the register, but not filed or allowed because 
objections were made thereto by other creditors. And pro- 
ceedings for the re-examination of the claim hâve gone on at 
the same time with the proceedings for the bankrupt's dis- 
charge, and the register bas, with the consent of ail parties, 
certified the testimony in relation to this claim to the court, 
and both matters hâve been submitted together; it being con- 
ceded that if the claim of Partridge is sustained the bank- 
rupt is to hâve the benefit of his assent to the discharge, 
which bas been filed, and which. with the other assents, will 
make up the requisite one-third in value, and one-fourth in 
number. 
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The proof of debt offered by Partridge states that the bank- 
rupts, Lorenzo Van Buren and Squire Van Buren, are in- 
debted to him in the sum of $15,000, being for a bond and 
mortgage given on property at Fishkill Landing, Dutchess 
county, New York. It statea that "said bond and mort- 
gage -were executed and delivered to me on the eighteenth day 
of June, 1874;" "that the property upon which said mort- 
gage was a lien bas been sold under the foreclosure of a prior 
mortgage, and was sold for the exact amount of the first 
mortgage, interest and costs." It states that no security ia 
held for the payment théreof . The déposition does not state 
the considération of the bond, nor is any copy of bond or 
mortgage annexed to it. One of the objections taken to the 
claim is that the debt, if it did exist at ail, is a secured debt, 
and that prior to the hearing before the register an order had 
been entered in the foreclosure suit, referred to in the proof, 
setting aside the sale and directing a resale. 

Such an order was shown to hâve been entered May 15, 
1879, after the date of the proof of debt. To meet this objection 
it was proved that in July, 1879, Partridge executed to the 
assignée in bankruptcy a release and surrender of the prem- 
ises covered by the mortgage. It is insisted that the order of 
May 15th restored Partridge to the position of a secured 
créditer, and the subséquent release could not relate back 
and make his proof for an unsecured claim, sworn to in April, 
valid. This objection seems to me to be extremely teehnieal. 
If the créditer believed, when he swore to his proof in April, 
that his mortgage had been extinguished, and for that reason 
omitted at the time to make a surrender of the security, the 
court would, I think, on his subséquent surrender of his secu- 
rity, after he found that it had not been extinguished, permit 
him to file an amended proof, if necessary, to avoid so teeh- 
nieal an objection, and to enable him to participate in the 
proeeedings as au unsecured creditor, espeeially if, as ia 
claimed in this case, his security was nominal only, 

There are, however, other objections to this claim much 
more serious. Upon the hearing a copy of the alleged mort- 
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gage of June 18, 1874, was produced; and it appears by 
that copy, as -well as by the release above referred to, that, 
instead of being a mortgage to secure a bond of thèse bank- 
rupts, it is a mortgage by the bankrupt Lorenzo Van Buren 
alone to secure his individual bond. It does net purport to 
be, therefore, a joint or partnership debt, but the individual 
debt of Lorenzo Van Buren. Moreover, no évidence what- 
ever was offered to support the claim, except the déposition 
for proof of the debt itself, which is obviously untrue, and 
the récital of the giving of the bond eontained in the mort- 
gage. No proof of debt has been made or offered against 
Lorenzo Van Buren. Partridge, the claimant, was not called 
as a witness, He was represented in thèse proceedings by 
the bankrupt's attorney. Lorenzo Van Buren was not called 
as a witness. Bquire Van Buren was examined. He pro- 
fessed to hâve no knowledge of this debt; and, from his 
testimony, I think a strong probability arises that Partridge 
has other mortgage security for the claim, if there be any 
valid claim, intended to be described in the proof of debt. 
On thèse grounds it must be held that Partridge's proof of 
debt against the bankrupts mnst be rejected. 

The other objections to the discharge may be briefly noticed. 
Those objections now insisted on are the failure to keep 
proper books and the making of false entries in their books 
with intent to defraud a creditor. The charge is that, having 
made a contract with one Christie for the manufacture and 
sale of brick on joint account, under which they would become 
iadebted to him for one-half the proceeds of sales from time 
to time, they f alsified their books by understating the receipts, 
and rendered false accounts to him, and, when sued for an 
accounting under the contract, they, by means of their false 
books and by perjury in support of them, procured the judg- 
ment which was taken against them to be for a much less 
sum than the amount really due, leaving the différence still 
unpaid, for which fraud they were af terwards sued. And the 
judgments which constitute the claim of the objecting creditor, 
Verplanck, who was receiver of the estate of Christie, are 
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based on thèse transactions. The opposing créditer, however, 
haa not offered évidence in this proceeding of the alleged false 
entries in the books. He has oiïered the judgment roll in 
said suit for fraud, which involves, as he claims, a conolusive 
détermination of this fact of false entries. He has also offered 
secondary évidence of what was proved upon the trial in said 
action. To ail this évidence the bankrupts hâve objected. 
, Christie first recovered a judgment after a trial on the 
merits, establishing the fraud, and on the trial évidence of 
the false entries in the books was given as part of the plain- 
tifs proofs, although the eomplaint did not allège the false 
entries in the books, but false accounts rendered and other 
fraudulent practices. This judgment was, however, set aside 
and a new trial was ordered, and when the cause came on 
for trial again the bankrupts suffered default, and judgment 
was taken against them oh their default. The first judgment 
having been set aside concludes nobody. It is olear, also, as 
matter of law, that, even if the eomplaint had alleged the false 
entries in the books, the judgment recovered by default would 
not be évidence of the truth of the allégations in the eom- 
plaint in another proceeding, on another cause of action, as 
this proceeding for a discharge must be considered. "A judg- 
ment by default only admits for, the purpose of the action the 
legality of the demand or claim in suit ; it does not make the 
allégations of the déclaration or eomplaint évidence in an 
action upon a différent claim." Cromwell v. County ofSac, 94 
U. S. 356. 

Still less is the judgment conclusive évidence coUaterally of 
facts, of whieh évidence was offered in the course of the trial, 
in support of the allégations of the déclaration or eomplaint. 
The secondary évidence of the entries in the books, as put in 
proof on the trial, was also clearly incompétent, and cannot 
be considered as any proof of the spécification of false en- 
tries in the bankrupt's books, or of bis keeping improper 
books. The papers make it highly probable that thèse spéci- 
fications, or one of them, could be proved, but the opposing 
creditors bave chosen to rely on modes of proof which are 
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wholly inadmissible. The same raies of évidence oLtain upon 
this proceeding as'upon any other trial. 

For the reason that the record shows that there are no 
assets. and does not show an assent by the requisite propor- 
tion of creditors who*have proved their debts, the discharge 
is refused. 



Williams ». Barkes and another. 

{Cvreuit Court, 8. J). New York. May 28, 1880.) 

Patest — Improvbments in Porm of a Païented Machine — Machinb 

DiFFBEENT IN FoKM, B0X PnODUCrNG THE SaME RfiSULTa, 

In Equity. 

Chas. F. Blaice, for complainant. 

J, B. Fitch, for défendant. 

Wheelee, D. j. This suit is brought upon letters patent 
re-issued to the plaintifï June 4, 1872, the original of which 
■was dated November 26, 1861, for an improvement in ma- 
chines for applyihg flock to felt rubber goods. The defence 
is that the patent cannot stand broad enough to cover the 
defendant's machine. 

The défendants bave put in évidence two English patents : 
one granted to William Green and Joseph Pickett, October 21 
1864, and sealed April 21, 1855, for improvements in treat- 
ing or ornamenting textile materials or fabrics; the other 
granted to Stanislas Tranquille Modeste Sorel, June 23, 1855, 
and sealed November 16, 1855, for a machine for applying 
adhesive matters on stuffs. The latter only need be noticed 
hère. In a machine tbere described the fabric to be treated 
was passed from a cylinder on whioh it was wound over an- 
other cylinder, where the adhesive ' material was distributed 
upon it; thence over a stretcher above the line of the top of 
the distributing cylinder, and not far from it, designated ia 
the patent and drawings by the letter J ; thence under a flock 
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flifter, oalled, in the patent, a cuUender, shaken bymachin- 
ery ; thence over beaters, striking it on the under side, to set 
the flock in the adhesive material; thence under a brush to 
sweep its upper surface, and onward in the machine to re- 
ceiving cylinders. The stretoher supported the fabric between 
the distributing cylinder and the support beyond the beaters, 
and would steady it over the cylinder when struck by the 
beaters. 

The plaiutiff's machine takes the fabric from a cylinder, 
on which it is wound, over a gumming table, rising about 25 
degrees, where the adhesive material is distributed; thence 
over a roller above the Une of the table andnear to it; thence 
under a flock sifter and over beaters, striking it on the under 
side to set the flock; thence under a brush to sweep the 
upper surface, and over another supporting roller, and onward 
to receiving roUers. The roller near the gumming table sup- 
ports the fabric between the gumming table and the roller 
beyond the beaters, and steadies it when receiving the blows 
of the beaters. The distributing table, distributing devices, 
steadying roller, flock sifter, beaters, brush and carrying roUers 
of the plaintiff are each différent in form from the distribut- 
ing cylinders, distributing devices, stretcher, cullender, beat- 
ers, brush and support beyond, of Sorel, yet each performs the 
same part in the opération of the machine. While, but for 
the machine of Sorel, so far as this case shows, the plaintiff 
would be entitled to a patent covering ail similar machines 
doing the same thing in substantially the same way, still, in 
view of that machine, he is entitled to hold only the improve- 
ment in form of the différent parts. Railway Co. v. Sayles, 
97 U. S. 554. 

The défendants' machine has the same things except the 
brush, but nearly ail différent in form from the plaintiff's. 
Their guming table is level; instead of a steadying roller 
like the plaintiff's, it has a stretcher like Sorel's, but nearer 
to the beaters than either ; a différent flock sifter and différent 
beaters. 

The fourth claim of the plaintiff's patent is for the use of 
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what îs hère ealled the steadying roUer, and there the cloth 
tension roller, in combination with the carrying roUer, as 
arranged to steady the cloth ; and the sixth is for the combi- 
nation of the flock sifter with the beaters. Thèse are the 
only claims in question. The bar of the défendants is not the 
équivalent of the improvement of the plaintilï's cloth tension 
roller upon Sorel's stretcher ; and the use of it in the combi- 
nation mentioned, whieh is not itself new, is not an infringe- 
ment. The same is true of the fiook sifter of the sixth claim. 
As the patent and thèse claims must be construed to be 
npheld, the défendants are not shown to infringe either elaim. 
Let a decree be entered adjudging that the défendants do not 
infringe, and that the bill be dismissed, with costs. 



WiiiSET V. Thb Ship Celestial Empire and the Tuo-Boat 

Seth Low. 

{DiiMet Court, M. D. Neu York, ilay 26, 1880. 

Admieamt— ITbguobnck. — ^A ship comlng np to a pler In the harbor of 
New York, in tow of a tug, was necessarily allowed to strike the sideof 
a schooner, lying at the pier, in swinging into her berth. The touching 
wasforeseen bythose on the schooner, as well as on the ship, and lenderg 
were put ont. The schooner's rail was broken in and her side badly dam- 
aged, and the ownerlibelled both the ship and her tug. EM, that the 
tug was not liable, but the ship was liable for négligence, in olacing her 
fender imcroperly, for the damage to the broken rail. 

Benedict, Taft d Benedict, for libellant. 

S. M. Parsans and Beebe, Wïlcox é Hohhs, for défendants. 

Bekediot, D. J. There was no fault on the part of the tug 
Seth Low, and the libel must be dismissed as against that 
vessel, and wHh costs. 

It was négligence on the part of the ship, when coming 
along-side the schooner, to permit a heavy fender to hang so 
that it caught upon the rail and not upon the huU of the 
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Bchooner. I do not find tliat it was négligence on tlie part 
of the ship to eome along-side the schooner with the force she 
did, and I am satisfied that coming as she did would hâve 
done no damage to a Sound vessel, if the ship's fonder had 
been arranged so as to take the schooner's side properly. But 
hère lies the fault on the part of the ship. One of her heavy 
fenders was so hung that the whole weight of the ship was 
brought upon the rail of the schooner, instead of upon the 
schooner's side, and damage necessarily resulted. For the 
damage caused to the schooner by the pressure of the fender 
at the place where the rail was broken, I hold the ship to bo 
liable. 

Let a référence be had to ascertain the amouufc of that 
damage. 
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TOLMAN V. LeATHEBS. 
(Circuit Court, D. lowa. May, 1880.) 

HOMKSTBAD — Makbied Woman — Contbact fob Mortqaqb beporb 
IVlARRiAGB.— A contract for the loan of money upon mortgage seourity 
will not defeat the wife's right of homestead.under the statute of lowa, 
upon the subséquent marriage of the mortgagor before the exécution of 

the mortgage. 

In Equity. 

Brown é Campbell, for plaintiff. 

Harvey é Lehman, for défendant. 

Miller, A, J. Leathers, an unmarried man, residing ou 
and owning a quarter section of land (160 acres) in lowa, 
made application to Tolman, a citizen of Massachusetts, to 
borrow of him the sum of 1 1,500, on the security of a mort- 
gage on said land. The application -was made on the tenth day 
of September, A. D. 1875, and accepted by Tolman, in writ- 
ing, on the 18th of the same month. Tolman prepared a 
mortgage and note to be exeouted by Leathers, and a draft 
for the money to be delivered to said Leathers, as the bill 
allèges, upon the due exécution of the note and mortgage. 

The bill further allèges that on the thirteenth day of October 
Leathers duly executed and delivered said notes and mort- 
gage, and acknowledged the latter, and received the draft for 
the money, 

Default being made on the conditions of the mortgage, 
Tolman foreelosed it by suit in court against Leathers alone, 
and bought in the land under the decree. After this he learned 
that Leathers had married pending the negotiations for the 
loan — that is, after his acceptance of Leathers' proposition, 
and before the notes, mortgage and draft were delivered, and 
hefore the mortgage was executed and acknowledged. Tolman 
had no knowledge of the marriage when he parted with the 
money, and the wife had no notice of the agreement for the 
loan and mortgage at the time of the marriage. She asserts 
a right of homestead in the 40 acres on which the dwelling- 
îi.ouse stands, and the présent bill is brought for the pur- 

4* 
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pose of foreclosîng that right, or compelling lier to redeem 
by payment of the mortgage. The case is presented to the 
court on demurrer to the bill, which sets out the facts in full. 

The statute of lowa, as construed by the courts of the 
Btate, are very positive in asserting the doctrine that ail 
conveyances affecting the homestead, made during cover- 
ture, are of no validity against the wife unless she joins in 
them. And as Leathers was residing on the land at the 
time of the marriage, there can be no doubt that the wife's 
right of homestead attached to it at that instant, subject, 
only, to any paramount right then existing. Her right was 
a vested right the moment the marriage was consummated, 
and the marriage is undoubtedly a good considération, suffi- 
cient to support it. 

Counsel for plaintiff argues, howeTer, with much force that 
the transac-tion between plaintiff and Leathers was so far a 
completed transaction before the marriage took place that it 
created an équitable mortgage in favor of the former, which 
is paramount to the right acquired by the wife. 

It is quite elear that unless the transaction concerning the 
loan had reached a stage in which plaintiff had acquired a 
vested right in the land before the marriage took place, the 
right of the wife must prevail. It is probably true, also, that if 
such right in plaintiff had vested, his liens should prevail. 
What would constitute a vested right in the nature of an équi- 
table mortgage may not be so easy to define ; but I think I can- 
not be mistaken in saying that unless plaintiff had acquired 
such a right against Leathers, at or before the date of the mar- 
riage, that he could, as the transaction then stood, enforce 
specifically his right to hâve the légal mortgage executed by 
Leathers, or a decree for a spécifie lien according to the 
terms of their agreement, he did not hâve such a vested 
right as will defeat the homestead claim of the wife. 

Let us inquire how this was. At the date of the marriage 
Leathers had agreed to borrow the money and give the mort- 
gage and notes, and Tolman had agreed to loan the money 
when this was done. No notes and mortgages had been 
passed^and were not signed. The draft for the money had 
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been drawn but not delivered. Suppose, as things then stood, 
instead of the marriage, either Leathers or Tolman had refused 
to proceed further. If Tolman had written to his agent to 
return the draft, and refused to loan the money, oould Leathers 
hâve had a spécifie performance of the contract by tendering 
the notes and mortgage ? Spécifie performance hère would 
be a decree that Tolman loan the money and aecept the secur- 
ity. I imagine no such case of spécifie performance can be 
found. 

The reason is obvions. It is a case for damages at lavr. 
Mr. Leathers could borrow the money of some one else, and 
recover for the trouble and expense, and différence in rate of 
interest, which wonld be fuU compensation for Tolman's vio- 
lation of the contract to lend. It is stiU clearer that, if 
Leathers had declined to go further, Tolman could not in a 
court of equity compel Leathers to aecept the money and 
exécute the mortgages. If the case had gone so far that 
Leathers had received the money, it might be otherwise ; but 
\rith his own money in his pocket I do not see how the court 
could compel Leathers to take it, and then compel him to 
make the mortgage. 

The reason is the same as in the other case. Mr. Tolman 
could use his money otherwise, and recover from Leathers the 
injury suffered in losing one contract andtaking the other. 

It seems to me that m. neither is the contract, as it then 
stood, one on which a court would decree a spécifie perform- 
ance, and if so, there could be no vested right at the time in 
the land in Mr. Tolman. The homestead right, under the 
lowa statutes, only extends to 40 acres eut of the 160; that 
is, the quarter section of that quarter section on which the 
dwelling stands. 

The bill makes an attempt to set up rights in plaintiff 
nnder a mortgage for $800, to another person, which was 
paid off by the money loaned by Tolman to Leathers. The 
facts on which the claim of Tolman to be subrogated to the 
rights of that mortgage dépends are very imperfectly stated, 
and as I am of opinion that a case may exist in which, after 
applying the value of the 120 acres, not part of the homestead, 
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to be ascertaîned by a new sale or otherwise, to the extinc- 
tion of the mortgage which was paramount to the wife's right 
of homestead, the homestead might be subjected to the re- 
mainder, if any, of that $800 and interest, the demurrer to 
the présent bill is sustained, with leave to amend in regard to 
this right of subrogation. 
McCbaey, C. J., concurs. 



Thb Fabmees' Loan & 'Ikust Company vs. Central Kail- 
EOAD of Iowa and others. 

{Circuit Court, D. Iowa. May, 1880.) 

JURiSDiOTiON — Masteu IN Chancery — Consent will not authorize » 
master in cliancéry to aot as a référée at law. 

The original suit was a bill in equity to foreclose a mort- 
gage upon the Central Eailroad of Iowa. In the course of the 
proceedings a receiver was appointed to operate the road, 
and while the road was in his hands one A. McKay was in- 
jured, as is claimed, by the négligence of the receiver's agents, 
engaged in running a train of freight cars. Subsequently, 
there was a deoree for the sale of the road, saving, however, 
the rights of ail persons who had claims against the receiver 
or the railroad company accruing while the receiver was in 
charge. The receiver bas been discharged, but, in virtue of 
certain orders and decrees beretofore made in the case, the 
court is authorized to enforee as against the road and the 
présent owner ail such claims. 

In January, 1879, McKay petitioned the court for leave to 
sue the receiver, and the matter was referred to the master 
to inquire into the facts and report upon the question whether 
leave to sue should be granted. 

After this référence the parties stipulated that said mas- 
ter should hear and détermine the whole case, and find the 
facts, the right to sue being admitted, and that his report 
should stand as the verdict of the jury. In pursuauce of 
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said stipulation the master took testimony, and, af ter hearing 
argument, reported in favor of the right of said McKay to 
recover the sum of $2,217. Upon this report McKay, by his 
counsel, moves for judgment. 

Mr. Lacy, for petitioner, 

Mr. Boardman, for défendant. 

McCeaby, C. J. There being no longer any fund in court 
to be administered, and the reeeiver having been discharged, 
the court hold that ail actions prosecuted by permission of 
the court against the railroad company, for damages result- 
ing from personal injuries, must be regarded as common-law 
actions, in which either party is entitled to trial by jury, 
unless the same be waived. The chancery powers of the 
court can be invoked only after judgment, and for the pur- 
pose of enforcing the judgment, as provided by the orders 
and decrees heretofore made. No référence of such a case 
can be made without consent to a master, except for the pur- 
pose of reporting the facts, in order that the court may déter- 
mine whether permission to sue shall be given; but by con- 
sent of parties leave to sue may be given, and a jury may be 
waived, and the case sent to a référée to ûnd and report upon 
the issues both of law and of fact. 

The report of the master in the case of McKay must be 
considered as relating to the question of the right to sue, as it 
was not compétent for the parties, by stipulation, to confer 
upon the master jurisdiction to hear and détermine the mer- 
its. The order referring the case to the master was an order 
out of chancery. Its sole purpose was to advise the court of 
the facts neeessary to be understood before determining the 
application of petitioner for leave to sue the reeeiver. It was 
not compétent for the parties, by agreement, to constitute the 
master a référée at law, or to confer upon him thé powers 
of such a référée. There has been, up to this moment, no 
action at law in this court between the petitioner and the 
reeeiver, or the petitioner and the railroad company. The 
court itself oould not, without violating its well-settled rules, 
intermingle its equity and common-law jurisdiction by try- 
ing a common-law action on the chancery ,side of the court. 

v.2,no.S— 42 
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Much less can the parties themselves do this without the 
order of the court. 

We sent out an order in chancery to a master of this court, 
and it is now claiîned that, in response to this order, a report 
may be brought in by a référée at law in relation to a com- 
mon-law action, upon which we may render judgment at law. 
Not 80. The proceedingB of the master, in so far as he acted 
as référée, were unauthorizèd ; as much so as if they had 
been had before any other person. His report will be con- 
"fiidered only so far as it présents matter for the considération 
of a chancellor, and is responsive to the order of appoint- 
ment. Being so considered, it shows clearly that petitioner 
ahould be permitted to prosecute his claim by suit at law 
against the railroad eompany, and such permission is granted. 
The parties being before the court, the issues may be joined 
■without delay, and the cause will be submitted to a jury at 
the présent term, unless a jury be waived. 

Love, D. J., coneurs. 



Wallaoe V. Geeman-Amebioan Insueanob Company. 
[Circuit Court, D. lowa. ]VIay, 1880.) 
Ihstjkancb, Pire — Conditions m Poucy Oonstkubd — PLBADma. 

Demurrer to amended replication. 

McCeaby, g. J., (orally.) This is an action upon a policy of 
insurance issued by the défendant, to insure the plaintiff 
against loss by fire upon a certain building, therein desoribed. 

The policy oontains numerous conditions, among which is 
•one (numbered 9) from which I quote, as foUows : "In case 
différences shall arise touching any loss or damage, after proof 
thereof has been received in due form, the matter shall, at the 
written request of either party, be submitted to impartial 
arbitrators, whose award in writing shall be binding on the 
parties as to amount of such loss or damage, but shall not 
décide the liability of the eompany under this policy." 
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The eleventh condition provides as foUows : "It is further- 
more hereby provided and mutually agreed that no suit or 
action against this company for the recovery of any claim by 
virtue of this policy shall be sustainable in any court of iaw or 
chancery until after an award shall hâve been obtained fix- 
ing the amount of such claim in the manner above provided." 

The amended replication avers that défendant, prior to the 
commencement of this action, refused to submit to an impar- 
tial arbitration any différences touching the loss or damage 
sustained by plaintiff for which this action is brought. To 
this amended replication défendant demurs, for the reasons — 
First, that it is not shown that any demand in writing was 
ever made by plaintiff for the arbitration required by the con- 
ditions of the policy of insurance; secondly, because the 
défendant was not required by the terms of said policy to 
make its élection to submit matters of différence to arbitra- 
tion until after a demand therefor had been made in writing 
by plaintiff. 

It will be seen that the policy of insurance sued on pro- 
vides for an arbitration to détermine the amount of loss in 
case différences arise touching the same after proof thereof, 
and "upon the written request of the other party." In a sub- 
séquent condition it is further provided that no suit shall be 
eustainable until after an award shall hâve been obtained in 
the manner above provided. The two provisions of the policy 
must be construed together, and thus construed we hold them 
to mean that the defence that plaintiff has failed or refused 
to arbitrate oannot be made in a case where neither party 
has made a written request for such arbitration. Neither 
party is bound to request an arbitration. The most that can 
be «laimed is that either party is bound to arbitrate upon 
the written request of the other ; but whether a refusai to 
arbitrate would, in any case, defeat the right of action, is a 
question not now decided. Certain it is that, where neither 
party has made a written request for arbitration, the clauses 
of the policy referring to that subject caunot be pleaded or , 
relied upon as a defence. 

The eleventh condition of the policy, which provides that 
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no action to recover loss shall be sustainable "until after an 
aw^ard shall hâve been obtained fixing the amount of sueh 
claim in the manner above provided," must be held to apply 
only to a case where the written request for arbitration bas 
been made, as provided for in the preceding ninth condition. 

The pleadings in this case would indicate that counsel on 
both sides are proceeding upon the theory that the defence 
of a f ailure to arbitrate may be set up without a showing that 
there was a written request made in pursuanee of the policy 
for such arbitration. In this they are clearly in error. The 
question of arbitration cannot figure at ail in the case until 
a written request is alleged. Nor does it make any différ- 
ence that one or the other party may bave refused to arbi- 
trate upon a verbal request to do so, or may hâve refused to 
make the request in writing. 

The demurrer to the amended replication ia austained. 



Daeland V, Geeenwood. 
(Circuit Court, D. lowa. May 1880.) 

PlEADING — CONTRACT CONTAINING MUTUAL CONDITIONS. — In 8n aCtîon 

for the breach of a contract containing mutual conditions, performance 
or readiness to perform must be averred by the plaintifl. 

Demurrer to pétition. 

J. E. Owens, for plaintiff. 

Starr, Harrison é Danforth, for défendant. 

McCeaey, C. J., (prally.) This is a suit brought to recover 
damages for the breach of a contract. The plaintiff avers in 
his pétition a contract between himself and défendant as 
follows: Plaintiff held against défendant five promissory 
notes for $600 each, and was also the owner of 80 acres of 
land in the state of Illinois. Défendant owned a bouse and 
two lots in the town of Marble Eock, lowa, in which house he 
owned and kept a stock of merchandise. 

It was agreed between plaintiff and défendant that défend- 
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ant should sell and convey to plaintifif said house and lots, 
and the merchandise aforesaid, and that the plaintiff should 
pay for the same as foUows : First, to deliver up and cancel 
said five promissory notes ; second, to deed to défendant said 
80 acres of land, and free the same from encumbranee; third, 
to pay him $850 in cash; fourth, to assume the liabilities 
against said store, amounting to some $800 or $900. 

After averring thèse facts, the pétition allèges that "défend- 
ant bas failed and refused to carry out his bargain with the 
plaintiff, and complète said bargain so entered into on said 
July 11, 1879, although requested to do so. 

To this pétition the défendant demurs, on the ground that 
the same does not show that the plaintiff has performed, or 
offered to perform, the said contract on his part. The eov- 
enante in the contract, as set out in the pétition, are mutual 
covenants, and go to the whole considération on both sides. 
They are mutual conditions, and neither party can recover 
against the other for their breaoh, except upon averring per- 
formance, or readiness to perform, on his own part. The 
défendant agreed to convey to plaintiff a house and lot, and 
the merchandise mentioned in the pétition, and the plaintiff 
agreed in considération thereof, and at the time of such con- 
veyance, to mate the payments named. 

In such a case I am clear that the plaintiff cannot main- 
tain an action without showing performance on his part or an 
offer to perform. 2 Parsons on Contracts, 532, note r. 

The demurrer to pétition is sustained. 



; Cummins, Assignée, etc., v. Lods and othera. 

{Oircuit Court, D. lowa. May, 1880.) 

Contract — Fraud — Ratification. — Inexcusable delay will opente ) 
a ratification of a f raudulent contract. 

A. B. Cummins, for complainani. 
Brown d: Dudley, for respondents. 
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MoCeary, C. J., (orally.) This ia a bill in equity filed by 
complainant, as assignée of the firm of Thornburg & Van 
Leuven, bankrupts, to set aside the conveyance of a certain 
tract of land, and cancel a contract, on the ground of fraud. 
The parties who are represented by the plaintiff, as assignée, 
bought from the respondents an 80-acre tract of land with- 
out seeing it, and upon the faith of certain représentations 
made by respondents. It is alleged that thèse représenta- 
tions were false and fraudaient, and the prayer is for a decree 
to set aside the contract and restore the parties to their orig- 
inal rights. 

Upon the question of fact involved in the case, as to whether 
the représentations made by respondents concerning thi qual- 
ity and character of the land were intentionally lalse and 
fraudaient, there is a serious conflict in the testimony, and 
upon some of the most material points it would seem to be 
almost evenly balanced. 

It is, however, in my judgment, not necessary to décide 
that question, since the case may weU be disposed of upon a 
question of law 'which arises upon the record. The claim of 
the plaintiff hère is that the contract should be rescinded, 
and set aside, on account of fraud. By the terms of the con- 
tract the said bankrupts were to transfer to respondents a 
certain stock of hardware, and respondents were to convey to 
the bankrupts an 80-aere tract of land in Tama county, 
lowa. The contract was executed. The transfer of the stock 
of hardware was made. A deed to the real estate was exe- 
cuted, acknowledged and delivered. 

It is a well-settled rule of law that where the right to 
rescind a contract springs from diseovered fraud, the party 
defrauded must rescind as soon as circumstances permit ; or, 
in other words, at once, on discovery of the fraud. He is 
not bound to rescind, and any delay, especially if it be injuri- 
ous to the other party, amounts to a waiver of his right. 
"The mère lapse of time," says Mr. Parsons, "if it be con- 
sidérable, goes far to establish a waiver of this right, and if 
it be connected with an obvious ability on the part of the 
defrauded person to discover tho fraud at a much earlier 
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poriod, by the exercise of ordinary care and intelligence, it 
■would be almost conclusive." 2 Parsons on Contracta, 781, 
7b2, and cases cited. 

The contract alleged in this case to hâve been fraudaient 
"was executed on thethirteenth day of August, 1878. It is ad' 
mitted in testimony that the parties purchasing, (the firm of 
Thornburg & Van Leuven,) now represented by the assignée, 
■were fully advised of the condition of the land in about eight 
or ten days after the date of the contract, which would be as 
•early as the twenty-first or twenty-third of August, 1878. 
They complained to one of the respondents, and said to him 
"that the land was net as represented, and that it must be 
made right. This, however, did not amount to a rescissiou 
of the contract. It is not necessary to détermine precisely 
■what is required to constitute a rescission, but the least that 
can be said is that it was the duty of the bankrupts in thia 
case, upon the discovery of the fraud, to notify the grantor 
-that they had elected to rescind, demand a return of the stock 
of hardware which had been delivered to the grantor, and 
tender a reconveyance to him of the 80 acres of land. 

Whether it was necessary to institute légal proceedings, upon 
the refusai of respondents to recognize such rescission, it is 
not neccessary to décide. It is enough to say that the évi- 
dence hère does not show any rescission. In less than a week 
after the said Thornburg & Van Leuven were advised of the 
alleged fraud they went into bankniptcy, and on the fifth day 
of October, 1878, the présent complainant was elected their 
assignée. He must be presumed to bave inquired into their 
affairs and to bave ascertained the facts immediately upon 
bis appointment, or within a reasonable time thereafter, espe- 
cially as no allégation is found in bis pétition that he did not 
discover the fraud until a later period. He did not, however, 
institute this proceeding until the third day of April, 1879, 
about six months from the time of his appointment. 

I am clearly of the opinion that the évidence shows such 
delay as amounted to a ratification of the contract. On that 
ground, without deciding the question of f act, 1 find for the 
•défendant, and there is decree acoordingly. 
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The United States v. Patty and others. 
{District Court, E. D.Wisconsin. , 1880.) 

INDTCTMENT — DUPLICITY — ClIlCULAES CONCElîNlNQ LOTÏERIES — RET. 

St. } 3894. — An indictment is not bad for duplicity ■whicli charges that 
on a certain day a certain number of circulars concerning a certain lot- 
tery were deposited at the post-offlce to be sent by mail. 

Bamb — Samb— Same— Samb. — An indictment is bad for duplicity which 
charges that on a certain day, and on each secular day between that day 
and another day named^ and on each secular day between that tinie and 
another subséquent time mentioned there were deposited in the post- 
offlce a certain number of circulars concerning a certain lottery for the 
purpose of being sent by mail. 

BAifE — Same — SUEPLUSAGB — Where two distinct offences are each set out 
in adéquate terms, an indictment is bad for duplicity, and neither allé- 
gation can be rejected as surplusage. 

G. W. Hazelton, for United States. 

L. S. Dixon, for défendants. 

Dyee, D. J., (orally.) This is an indictment under section 
S894, Eevised Statutes, which provides that "no letter or cir- 
cular concerning illégal lotteries, so-called gift concerts, oi 
other similar enterprises offenng prizes, or concerning schemes 
devised and intended to deceive and defraud the public, for 
the purpose of obtaining money under false pretences, shall 
be carried in the mail. Any person who shall knowingly 
deposit or send anything to be conveyed by mail, in violation 
of this section, shall be punishable" as the statute pre- 
Bcribes. 

The indictment contains three counts. The first count sets 
out at length the organization of a lottery scheme, by which 
the défendants undertook to dispose of a hôtel at Fond du Lac, 
known as the Patty House, and charges that on the first day 
of November, 1879, and on each and every secular day in 
eaid month of November, and on each and every secular day 
between the thirtieth day of said month of November and 
the tenth day of February, in the year 1880, the défendants 
did knowingly, wrongfuUy and unlawf uUy' deposit in the post- 
office of the United States, at the city of Fond du Lac, and 
did send to the said post-office, to be conveyed by mail, 
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witliin the mcaning of section 3894 of the Bevised Statutes, 
a large number, to-wit, 500, printed circulars conceming said 
lottery, on each of said days, duly addressed and postpaid, 
direeted to divers peisons within and beyond the limita of this 
district ; wliich circulars each and ali -were eent and conveyed 
by and through the mail. 

The second count charges that on the twentieth day of 
January, 1880, the défendants deposited in the post-offico 
at Fond du Lac 100 printed circulars concerning said lot- 
tery, addressed to persons unknown to the grand jnrors, 
and that they were deposited to be sent and were sent by 
mail. The third count is similar to the second, except that 
it charges the deposit in the post-office at Fond du Lac, on 
the first day of December, 1879, for the purpose of convey- 
ance through the mail, of 500 circulars concerning said lot- 
tery. A motion is made to quash this indictment for duplic- 
ity, it being claimed that the first count charges 45,000 
distinct, independent offences; the second count 100; and the 
third count, 500. Upon the argument stress was laid by 
counsel for the défendants upon the language of this section, 
■which is that "no letter or circular concerning illégal lotteries 
• * * shall be carried in the mail. * * ♦ Any person who 
shall knowingly deposit or send anything to be conveyed by 
mail in violation of this section shall be punishable," etc. 
And it was insisted that the deposit in the post-office of a 
single circular to be carried in the mail constituted an offence. 
This position was controverted by the attorney for the United 
States, who urged that, under a proper construction of this 
statute, an indictment could hardly be maintained that 
charged the deposit or sending by mail of a single letter or 
circular relating to a lottery, and that in that view it waa 
deemed necessary to set out in the indictment the scheme 
in which the défendants were engaged, and by means of 
which they were seeking to dispose of certain property, and 
that each count of the indictment oaght to be regarded as 
stating a single act, and therefore a single offence. 

It is true that the second and third counts do not specif- 
îcally allège that on the tenth day of January, 1880, 100 of 



66Ô FEOEBAIi BEFOBTEr.. 

thèse circulars were, at one time and as one act, deposited in 
the post-office; nor does the third count in express terms 
allège the deposit, at one time and as oùe act, of 600 of thèse 
circulars ; but I thint the allégations of each of thèse counts 
may be fairly construed to. charge the commission of a single 
offence. To hold otherwise would involve a construction too 
restrieted and technical ; and I think there can be no doubt, 
although it might be, under this statute, an ofïence to deposit 
s single letter or circulât conceming a lottery in the post- 
office to be carried by mail, that if a number of deposits are 
charged as made at or about the same time, so that tbey con- 
sist of a single act, or of successive stages in a single trans- 
action, then we may properly say that one offence bas been 
committed, and that an indictment so charging is not obnox- 
ious to the objection of duplicity. And as thèse counts charge 
that on a certain day the défendants deposited in the post- 
office a certain number of circulars conceming this lottery, to 
be sent by mail, we may fairly say that there was intended 
to be and is charged the commission of but one offence ia 
each count. 

An interesting question, as may be readily seen, might 
arise upon the trial, provided, for example, the proof should 
show that at différent times during the day named thèse cir- 
culars, in différent quantities, were deposited in the post- 
office, and it might be that the prosecutor would be required 
to elect upon which of the transactions he proposed to ask 
conviction; but without anticipating any such questions I 
think thèse counts ought now to be considered as charging 
single offences. 

As to the view that should be taken of the first count I had 
little doubt at the argument. It is to be observed of this 
count that it does not charge that on a certain day, and on 
divers days between that day and the presentment of the bill, 
a quantity of letters and circulars conceming a lottery were 
deposited in the post-office to be conveyed by mail, but it 
charges that on a certain day specifically named, and on 
each secular day between that day and another day named, 
and on each secular day between that time and another sub- 
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Bequent time mentioned, thus particularizing eacli of the days 
on which the deposits were made, 500 circulara coneeming 
this lottory were so deposited ; and it seema quite impossible 
to say that hère is an allégation of but one ofEence, but that 
this count must be regarded as charging distinct and inde- 
pendent offences, committed on différent and distinct days, 
for each of which offences the défendants might be prose- 
cuted. 

In reply, however, the attorney for the United States has 
urged that this count does properly charge the commission of 
at least one offence; that the other allégations may be 
treated as surplusage ; and that if the count be open to the 
charge of duplicity the objection may be obvia ted by hold- 
ing that the count aptly charges one offence, and that the 
other allégations may be disregarded. The difficulty with 
the position thus urged is that, if the objection to this count 
can be thus obviated, I do not see wby in every case where 
an indictment ia bad for duplicity the defect may not be 
avoided by the sélection of one of the offences charged, and 
then holding the other allégations charging distinct offences 
to be merely superfluous. I do not thiuk the difficulty can 
be thus avoided. The true distinction between matter which 
makes an indictment bad for duplicity, and that which may 
be treated as mère surplusage, is stated by Mr. Bishop in bis 
first volume on Criminal Procédure, section 440 : "If an in- 
dictment describes one offence, and then adds such words only 
as are in part sufficient to describe another, it is not therefore 
double ; to be so, it must set out each of the two offences iu 
adéquate terms. The principle is that the allégation which 
is mère surplusage, and therefore void, does no harm. The 
like case has already been mentioned where an offence not 
in its nature contimdng is charged to bave been committed on 
more days than one; if only one of the days is adeqiiately 
alleged the rest is surplusage and the indictment good." 

Again, at section 388 of same volume, the author says: 
"It is to be obBorved that we are not now speaking of contin- 
ning offences, properly laid under a continuando. • * * * 
Tfaough the offence is in its nature committed on a single day, 
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and not continuing, if the îndictment charges that the de- 
fendant did the criminal act on a day which it mentions, 
and, in gênerai terms, on divers other days, without speoify- 
ing the others, the latter clause, being in itselr an insujjicient 
allégation of time, may be rejected us surplusago. Tlius, 
where the averment was that the défendants, to use the 
words of the report, on 'such a day, et diversis aliis diebus et 
vicibus tam antea quam postea, keep a common gaming house,' 
this was held to be a good allégation of keeping the house on 
the one day mentioned. True, in this particular case, more 
days might hâve been laid, but the time is so uncertain as to 
ail but one day that only forty shillings are recoverable. 
Where an indicfcment sets out that the défendant sold liquors, 
without license, on a day which it mentioned, and at divers 
times between this day and the finding of the bill, it is suf- 
ficient, because the inadéquate allégations of other days may be 
rejected as surplusage. But, where a count in an indictment 
alleged that the défendant committed the crime on the twen- 
tieth day of September, in a year specified, and on divers 
other days and times between that day and the ninth day of 
December, in a subséquent year specified, it was held to bo 
insufficient. Hère there were at least two distinct days ade- 
quately set out, and, whatever might be said of the rest, cer- 
tainly the allégations of neither of thèse could be rejected aa 
Burplusage." 

Hère we hâve a test upon this question. And, certainly, it 
cannot be said that the offence which is eharged in the In- 
dictment under considération is in its nature continuing. Thô 
offence is one which may be committed to-day and as dis- 
tinctly committed to-morrow, and the act of to-morrow may 
bave no connection with that of to-day ; and as this count 
does not merely describe one offence, and by inadéquate allé- 
gation state in part another, so that the latter allégation may 
be treated as surplusage, but does charge in adéquate terms 
distinct offenoes committed on distinct days, I must, within 
the principles stated, hold this count bad for duplicity. 

The motion to quash as to the second and third counts will 
be overruled, and as to the first will be sustained. 
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The United States v. Léonard. 

(OircuU Court, S. B. New York. May 25, 1880.) 
INDICTMEîIT— MXJBDEB— MANSLATraHTBK.— Rbv. Bt. H 5359, 5341, 1035. 

William P. Fiero, Asst. Dist. Atty., for the United States. 

John A. Goodlett, for défendant. 

Blatchpord, g. J. Section 5359 of the Eevised Statutes of 
the United States provides that "every person who commita 
murder * * * upon the high seas, or in any arm of the sea, 
or in any river, haven, creek, basin or bay, within the admiralty 
and maritime jurisdiction of the United States, and oat of the 
jurisdiction of any particular state, or who, upon any such 
■waters, maliciously strikes, stabs, wounds, poisons, or shoots 
at, any other person, of which striking, stabbing, wounding 
poisoning or shooting such other person dies, either on land 
or at sea, within or without the United States, shall suffer 
death." 

Section 5341 provides that "every person who, within any 
of the places or upon any of the waters deseribed in section 
6339, unlawfuUy and wilfuUy, but without malice, strikes, 
stabs, wounds, or shoots at or otherwise injures another, of 
which striking, stabbing, wounding, shooting, or other injury 
Such other person dies, either on land or at sea, within or 
•without the United States, is guilty of the crime of man- 
slaughter." 

Section 1035 provides that "in ail crîminal causes the de- 
fendant may be found guilty of any offence, the commission 
of which is necessarily included in that with which he is 
charged in the indictment, or may be found guilty of an 
attempt to commit the offence so charged; provided, that 
such attempt be itself a separate offence. " 

The indictment in this case allèges that the défendant, 
"upon the high seas, within the admiralty and maritime 
jurisdiction of the said United States, and out of the jurisdic- 
tion of any particular state, and within the jurisdiction of this 
court — that is to say, in and on board of a certain American 

5* 
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vessel, being a bark named Archer, belonging în wbole or in 
part to a citizen orcitizens of the United States, whose name 
or names are to the jurors aforesaid unknown, the said bark 
then and there being alioat upon the high seas aforesaid, and 
within the jurisdiction of this court — with force and arms in 
and upon one Anton Klourtouski, in the peace of God and of 
the said United States, then and there being, piratically, 
feloniously, wilfuUy, maliciously, and of his malice afore- 
thought, did make an assault and stab, the said Daniel Léon- 
ard, with a certain sheath knife, having a blade five and 
one-half inches long, and one and one-eighth inches in width, 
which said sheath knife he, the said Daniel Léonard, in his 
right hand then and there had and held, him, the said Anton 
Klourtouski, in and upon the right side of the abdomen of him, 
the said Anton Klourtouski, a little above the groin of him, the 
said Anton Klourtouski, piratically, feloniously, wilfuUy, ma- 
liciously, and of his malice aforethought, did strike, stab and 
and wound, then and there giving him, the said Anton Klour- 
touski, with the sheath knife aforesaid, in and upon the right 
side of the abdomen of him, the said Anton Klourtouski, a 
little above the groin of him, the said Anton Klourtouski, one 
grievous and mortal wound, he, the said Anton Klourtouski, 
from * * » until * * » did languish, and, languish- 
ing, did live, and on the said * * * in and on board the 
Baid bark Archer, at sea and upon the high seas aforesaid, 
without the said United States, of the said grievous and mortal 
wound died; and so the jurors aforesaid, upon their oath 
aforesaid, do say that the said Daniel Léonard, him, the said 
Anton Klourtouski, in manner, and form and by the means 
aforesaid, piratically, feloniously, wilfuUy, maliciously, and of 
his malice aforethought, did kill, slay and murder, against 
the peace of the United States, and their dignity, and against 
the form of the statute of the said United States in such case 
made and provided." 

On being tried on this indictment the verdict of the jury 
was that the défendant was guilty of manslaughter. 

The défendant now moves in arrest of judgment, on the 
ground — (1) That the défendant was not indicted for man- 
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glaughter, and was really found not guUty of murder; and 
(2) that a verdict of manslaughter was not warranted by sec- 
tion 1035 of the Eevised Statutes, because the commission of 
that offence was not necessarily included in the offence 
charged in the indictment. We think thèse positions unten- 
able. The allégations in the indictment, leaving ont the allé- 
gations as to malice, constituted the offence of manslaughter. 
The unlawfulness and wilfulness of the acts alleged are 
charged, and also that they were done with malice. Ths 
acts charged, when proved to hâve been done wilfully and 
with malice, constituted murder within section 5339. Tha 
Bame acts, when proved to hâve been done unlawfuUy and 
vrilf ully, but -without malice, constituted manslaughter, within 
section 5341. The commission of such offence of man- 
elaughter was necessarily included in the offence charged in 
the indictment, because the absence of malice, the other in- 
grédients charged being proved, made the case one of man- 
slaughter, when, with the malice added, it would hâve been 
murder. 

The motion is denied. 

Behedict, D. J., and Choatb, D. J., concur. 



Alleman, Assignée, etc., v. Kneedlbb.* 

[Circuit Court, E. D. Pennsylvania. April 28, 1880.) 

Baiîkkuptot — Fraitdulent Contbtahcb — Gkantbe taking TmjB POB 
Accommodation of third Pbhson — Absence dp pkaudulent In- 
TENT. — Where the grantee in a conveyance made by an insolvent debtor 
in fraud of the bankrupt act talées the title merely at the request of and 
in trust for a thlrd person, and dérives no profit from the transaction, he 
is not liable to the assignée in banliruptcy for tlie value of the land 
unless henot only knew of the insolvency, but also shared the bankrupt's 
intent to defeat the bankrupt act. 

Bill in equity by the assignée in bankruptcy of John Eam- 
sey against Walter S. Kneedler to recover the value of prop- 
erty alleged to hâve been fraudulently conveyed by the 

•Prepared by ir:îiik P. Prichard, Esq., of the Philadelphia Bar. 
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bankrupt to respondent, and subsequently sold by the latter. 
An answer was filed denying the fraud, and tlie case was re- 
ferred to an examiner to take testimony. 

The testimony on behalf of eomplainants was to the effect 
that in Aiigust, 1875, Eamsey became insolvent; that bis 
Personal property was sold at that time at sberiff 's sale, 
under an exécution against him, and that the respondent 
attended the sale; that on September 1, 1875, Eamsey con- 
veyed to respondent for the nominal considération of $1,500 
a lot of ground and building worth |4:,000 above a ground 
rent which was upon it; that on October 6, 1875, a pétition 
in bankruptcy was filed against Eamsey, under which he was 
adjudicated a bankrupt ; that afterwards, upon a demand 
being made by the assignée for a reconveyance of the real 
estate, respondent had said. that Eamsey had corne to him 
and wanted him to take a deed for the property, because if 
he did not take it his (Eamsey's) creditors would get it, and 
that he (Eamsey) preferred that respondent should bave it ; 
that respondent had also admitted that he paid no consid- 
ération for the property. 

The testimony on behalf of respondent was to the effect 
that about September, 1875, Eamsey requested Solomon A. 
Kneedler, the father of respondent, to purchase the property, 
and that the latter agreed to purchase it for $1,500; that 
Solomon A. Kneedler then applied to respondent to allow 
title to be taken in the latter's name, and respondent con- 
Benting, a deed was executed to him, but that he paid no 
considération and took the title merely in trust for his father; 
that Solomon A. Kneedler then employed a conveyancer \ j 
make searches, when it was discovered that thsre were arrear- 
ages of ground rent, taxes, etc., against the property amount- 
ing to more than $1,500.; that Eamsey then agreed that 
Solomon A. Kneedler should bave the property for the arrear- 
ages ; that subsequently and more than a year before the 
filing of this bill, respondent, at Solomon A. Kneedler's re- 
quest, and to enable the latter torebuild, conveyed the prop- 
erty, without considération, to one Newcomer, in five lots, 
and recei\ed from Kewtomer five mortgages, tue on cach 
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lot; that île subseqiiently, at his father's request and for Lia 
father's benefit, assigned or satisfied ail of theso mortgages 
except one, -wliicti was given to him by his father in eschange 
for building material. Eespondent denied any knowlodge of 
Eamsey's insolvency, or that he had said that Eamsey de- 
sired him to take the property because otherwise the credit- 
ors -wcald get it. He alleged that he had received no profit 
from the transaction, but had merely allowed his name to be 
nsed for his father's accommodation. 

Isaac S. Sharp, for complainant. 

Francis E. Brewster, for respondent. 

McKennan, C. J. The complainant is the assignée in bank- 
ruptcy of John Eamsey, and now seeks to reoover from the* 
respondent the value of certain real estate conveyed to him 
by the bankrupt in alleged fraud of the bankrupt law. 

The respondent was not a creditor of the bankrupt, but 
took a conveyance from him of the real estate described in 
the bill as a mère intermediary, at the instance of Solomon 
A. Kneedler, his father, -who purchased it from Eamsey, and 
by whose direction the respondent conveyed it to one New- 
comer more than a year before the filing of this bill. It is 
apparent that he derived no direct benefit from the transaction, 
if there was any profit to any of the parties to it, and that he 
can be held liable only upon clear proof of his complicity 
with the bankrupt in the fraud charged in the bill, The élé- 
ments of this fraud are — First, the insolvency of the bank- 
rupt at the date of the conveyance; second, reasonable cause 
' to know this fact by the respondent ; and, ihird, an intent by 
the Dankrupt and the respondent to defeat the opération of 
the bankrupt law, by preventing the property conveyed from 
being appropriated to the benefit of the bankrupt's creditors. 
or to hinder, delay and defeat them. 

Of the insolvency of the bankrupt at the date of the con- 
veyance there is no doubt. Whether the respondent actually 
knew it may fairly be doubted, but that he had knowledge of 
facts from which the bankrupt's condition ought to bave been 
inferred, may be assumed as proved. That he shared the 
bankrupt's intent to defeat the opération of the bankrupt law, 

V.2,no,8 — 43 
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is more than a questionable résultant from ail the proofs in 
the case. We bave examined them carefully since the argu- 
ment, and our estimate of their import is that they fall short 
of establishing an illégal intent on the part oî the respondent 
in taking a conveyance from the bankrupt. 

We do not deem an analysis of the proofs necessary. It is 
enough to say that "they are insufficient to make out a f act 
essential to the complainant's right to a decree, and his bill 
must be dismissed, with costs. 



Smith and others v. Moegansteen and another. 

(OircuU Court, W. B. Pennsylvomia. June 7, 1880.) 

Bankrtjptct— Composition— Bankrtipt Act, } 29.— The amended sec- 
tions of the bankrupt act, relating to composition, are within the pur- 
view ol section 29 of the bankrupt act. 

Bill of review in bankruptcy. 

Malcom Hay, for complainants. 

Sol. Schoyer, Jr., for bankrupts. 

McKennan, C. J. This bill brings up for review an order 
of the district court dismissing objections filed by the com- 
plainants to the discharge in bankruptcy of the respondents. 
The motion to dismiss the objections is in the nature of a 
demurrer, assigning as the only reason for it their insufficiency 
in law to prevent the discharge, and so it was dealt with by 
the court below. The objections set up a pecuniary arrange- 
ment with certain of the bankrupts' creditors, as the consider- 
"■".ion of their assent to a proposition of composition, and their 
approval of a resolution to that effect. The composition 
failed for want of the assent of the required number of cred- 
itcrs, and so the bankruptcy proceeding went on in regular 
course. 

To enforce a distribution of a bankrupt debtor's property 
among his creditors, upon a basis of equality, and to relieve 
him from further liability for his debts, are the fundamental 
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objects of the bankrupt law; and it provides two methods of 
effectuating thèse objects. In one, the assets are admin- 
istered and ratably distributed by an assignée, selected by 
the creditors, and the bankrupt is discharged only by the 
spécial order of the court ; in the other, the bankrupt and his 
creditors deal directly with each other, by compounding the 
debts at a fixed rate, which composition, when approved by 
the court and carried into effect, opérâtes as a discharge of 
the bankrupt, without any formai order by the court. But 
as alternative and equally available means of accomplishing 
the same gênerai results, they are constituent parts of the 
System of bankruptcy, and are alike with in the scope and 
désignation of bankruptcy proceedings. 

The contested exception is founded upon the twenty- 
ninth section of the bankrupt act, which enaets that "if the 
bankrupt, or any person in his behalf, bas procured the 
as sent of any créditer at any stage of the proceedings, by any 
pecuniary considération or obligation, his discharge shaU not 
be granted." 

It allèges in substance that the bankrupts influenced the 
action of certain of their creditors by a pecuniary considéra- 
tion, at that stage of the proceedings, when they made a 
proposition of composition. It is thus clearly within the 
terms of the section. Why, then, is it not sufficient in point 
of law to prevent the discharge of the bankrupts ? Two argu- 
ments are urged against this conclusion : 

1. That the original bankrupt act contained no provision 
for composition, and that, therefore, the twenty-ninth section 
of the act is inapplicable to any act of the bankrupts touch- 
ing a composition. While the several sections of the bank- 
rupt law, as it now stands, were enacted at différent times, 
that can make no différence in its construction as a whole. 
The sections of the act relating to composition were engrafted 
upon it as amendments, and hence are to be taken as parts 
of it, with like effect as if they had been incorporated with it 
in its original enactment. If, then, the terms are sufficiently 
gênerai to embrace an act done to obtain a benefit provided 
by the amendments, the statute cannot be treated as inap- 
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plicable merely because it and the amendments were not con- 
currently enacted. This is the resuit of well-settled princi- 
ples of construction. 

2. That a discharge by opération of an executed composi- 
tion, and by a spécial order of the court, is the resuit of dis- 
tinct proceedings, under différent Systems of bankruptcj, and 
that, therefore, the act alleged in the exception is no bar to 
an order discharging the bankrupt. 

It is scarcely necessary to repeat what bas been already 
Baid, that the bankrupt law does not provide "distinct Sys- 
tems" for the discharge of a bankrupt, but only alternative 
methods of attaining that resuit, in the same bankruptcy pro- 
ceeding. The présent case exemplifies this. If the composi- 
tion had been adopted, the objects of the act having been 
effectuated, the bankruptcy proceedings would bave ended at 
that "stage;" as it failed, they bave gone on regularly, with- 
out renewal or interruption, to their présent "stage." 

It is said, however, that anything done at any time, in 
composition proceedings, cannot be called "any stage in the 
proceedings resulting in a decree for a discharge, " and hence 
that improper influence exerted to effect a composition can- 
not constitute the ground of an objection to a discharge by 
the court. 

The error is in assuming that the collective relation 
between the bankrupt and a créditer must hâve référence to 
Bome matter or thing required to be done as conducive to the 
bankrupt 's discharge by the court. But this limitation of the 
effect of the twenty-ninth section of the act does not accord 
with its terms or its reason. It is broad enough to cover 
every act of the bankrupt, of the defined character, touching 
any of the bankruptcy proceedings f rom their beginning, and 
it is intended to induce good faith on bis part throughout 
their entire course. The benefits of the law are for those 
only who pursue them fairly, according to its spirit and in- 
tent. 

But, even in the narrow sensé ascribed to the words of the 
Bection, the conclusion from it is unwarranted. A "compo- 
eition proceeding " is "a stage in the proceedings resulting in 
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a decree for a diseharge," It intercepta the progress of such 
proceedings, and supersedes the judioial sçrutiny which any 
creditor may promote touching any of the matters specified 
as grounds of objections to a diseharge. It is a décisive 
" stage " of the proceedings ; and if the effort thus to arrest 
them is made with the coUusive aid of creditors, why is not 
the improper influence as much within the meaning of the law 
as if it had been employed to advance them? There is no 
warrant in the words or reason of the law for such distinc- 
tion. 

I am, therefore, of opinion that tbe matters alleged in tho 
objection to the discharge of the bankrupts are referable to a 
"stage in the bankruptcy proceedings" within the meaning of 
the twenty-ninth section of the bankrupt act, and that said ob- 
jection veas erroneously dismissed; and it is now ordered that 
the order of the district court dismissing said objection be 
reversed, and that the same be reinstated, to the end that the 
facts specified therein may be inquired into and determined 
according to law. 



The Locomotive Safett Tbuok Company v. The Pbnnstl- 

VANIA RaILEOAD OomPANY.* 
{Circuit Court, E. D- Pennsylvania. June 8, 1880. 

PATBNT — IlWBINaBMBNT — PROFITS — WHBN NOT EECOVERABLE — MeAS- 

UBE OF Damages whkn no Pbofits are shown. — Whea a patentée 
cannot show an atsolute advantage in the use of his patent over results 
which could be reached by other processes in common and unrestricted 
use, he cannot recover anything from an infringer as profits, although 
he may exact such damages as will compensate him for the in jury caused 
by the infringement. 
Bame— Mbthod of ascertaining Profits—Compahison of Advantages. 
In determining whether profits hâve been realized by the infringer the 
comparison of advantages should be made, not between the patentée'» 
invention and the process previously used by the infringer, but between 
the patentee's invention and such other known process then in unre- 
stricted use as would best accomplish the same resuit. 

•lieported by Franls P. Prichard, Egq., of the Philadelphia Bar, 
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Samb — Statb of THE ART. — In such case the state of the art when tho 
invention was made is always to be considered. 

Same — Peofits incapable of Mbasueement. — Alfhotigh an infringer 
may be answerable in damages, he is not to be Iield liable for profits, 
unless there is some satisfactory évidence from which tlie value of the 
advantage derived from the use of the invention can be measured. 

Same — Combinatioiî op Locomotivb with Sv^ing-Teuck.— The use of a 
combination of a swing- truck with a locomotive having flanges on ail 
its driving-wheels, not shown to hâve any advantage over the use of a 
locomotive with plain forvvard driving-wheels and a rigid truck. 

Damages — Standard of — Royalties. — Where a patentée had afixed roy- 
alty for the use of his patent, Tidd, that this was a proper standard by 
which to measure his damages from an infringement. 

Same — Inteeest on Royalties. — In such case, in estimating the dam- 
ages, interest should be added to the royalties from the time of infringe- 
ment to the date of the decree. 

Exceptions to the report of a master appointed to state an 
account of the profits realized by défendants by reason qf an 
infringement of complainants' patent, and also to aasess the 
damages caused by such infringement. 

The master (Kobert N. Willson, Esq.) reported that com- 
plainants' patent was for a combination of a swiùg-truck 
with a locomotive; that the évidence showed that prier to 
using such invention défendants had used locomotives having 
a rigid truck and flanged driving-wheels ; that the advantages 
derived from the use of complainants' invention could hâve 
been obtained by the use of a locomotive having a rigid truck 
and having no flanges on its forward driving-wheels, and that 
this latter form of locomotive was then in common and un- 
restricted use. He also reported that in estimating profits 
the comparison of advantages should be made between com- 
plainants' invention and an engine having a rigid truck and 
forward driving-wheels without flanges; that complainants 
had scarcely attempted to meet such a comparison, but relied, 
apparently, upon a comparison with a locomotive having ail its 
driving-wheels flanged, and that upon the évidence he was 
unable to find that défendants had realized any profits. He 
also i-eported that complainants had a fixed royalty of $100 
per engine for the use of their invention, and adopting this as 
a measure of damages, and adding interest, he assessed the 
damages at $89,644. Both parties filed exceptions. 
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S. S. Hollingsworth a,nà Charles F. BlaJce, for complaînants. 

Chapman Biddle, for respondents. 

Steong, J. After a careful examination of the évidence 
submitted to the master, including both the testimony and 
the exhibits, I hâve corne to the conclusion that none of the 
exceptions filed to his report, by the complainants or by the 
défendants, ought to be sustained. The report is an intel- 
ligent and discriminating déduction from the évidence, and 
the conclusions -which the master bas reached are strongly 
fortified by his reasoning. I can add little to what he has 
Baid beyond an expression of my concurrence. 

In the endeavor to ascertain the profits, if any, which the 
défendants derived from the use of the patented invention, 
both parties agreed during the argument that the rule stated 
in Mowry v. Whitney, 14 Wall. 620, and repeated in subsé- 
quent cases, is to be foUowed. That rule is that the measure 
of profits, as distinguished from damages, for which an 
intringer is responsible, is the aggregate of gains or savings 
which he has made from the use of the patented invention, 
above what he could bave made, in doing the same work, 
from the use of any other device or process existing at the 
time, capable of accomplishing the same pùrpose, or attain- 
ing the same resuit, and free, or open, to public use. 

This rule is founded upon the soundest reason. It is only 
that which was previously not known — or, in other words, it 
is only the addition to human knowledge and convenience 
which a patentée has made — that he canbe said to own. The 
patent laws give him an exclusive right to that addition, and 
to the advantages resulting from it, and to nothing more. 
Undoubtedly, it may be a benefit to the community to hâve 
two modes of doing certain work, instead of one, both equally 
economical and convenient, accomplishing the same result, 
and each still patentable; but, as was well remarked by the 
master: "Unless a patentée can show such an absolute ad- 
vantage in the use of his patent over results which could be 
reached by other processes in common and unrestricted use, 
there bas been nothing really gained, no advance made by 
his invention. In such a case, though he may maintain a 
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monopoly over his patented machine, process or combination, 
and exact such damages as he may be able to show he has 
suffered from an infringer, he cannot claim any portion of 
what has been realized as profits in any sensé owing or due 
to him, for the reason that the infringer could just as well 
hâve obtained such product, or resuit, without his aid, or the 
beneôt of his work or ideas." 

The rule stated in Mowry v. Whitney was applied by the 
master to the facts as they appeared in tho case. But he 
found, after comparison of the patented invention with other 
devices in use before the invention was made, and ever since 
in use, — devices open to the public, and free to be used by 
anybody, — that the défendants had reoeived no gains, profita 
or advantages by reason of their infringement of the com- 
plainants' letters patent, and that no such gains, profits or 
advantages had accrued to them by reason thereof. In thia 
finding I concur, The évidence certainly established that a 
'acomotive with plain forward driving-wheels, — that is, with 
its forward driving-wheels without flanges, — and with a rigid 
truck, is in ail respects quite as convenient and economical 
as is a locomotive with such a truck as the patent describes. 
There is no gain, profit or advantage in the use of one over 
the use of the other. The former was in common use when 
the complainants' patent was granted. It was free to be 
nsed by the défendants. But the complainants argue that 
because it was not employed by the défendants when they 
began to use the combination of the swinging truck with a 
locomotive, the comparison of advantages should be made 
' with an engine having flanged forward driving-wheels and a 
rigid truck. 

I do not assent to this view. The combination protected 
by the patent is not that of a swinging truck, with a particu- 
lar kind of engine, such as one having flanged forward driv- 
ing-wheels. It is a combination of such a truck with any 
locomotive for railroad" uses. It is the advantage of such a 
combination to which the patentée is entitled. Certainly, if 
the défendants had never used any locomotive when they 
began to employ the complainants' invention, they would, 



LOCOMOTIVE SAFETY TEUOK CO. V. P. E. 00. 681 

according to the rule in Mowry v. Whitney, be liable only for 
the advantage they had in that use over what they would 
bave had in case they had used a combination of an engine 
with forward driving-wheels without flanges, and witb a rigid 
truck. I cannot see that what they had in use in 1866 haï 
any bearing upon their liability to account for profits made 
in 1867 or 1868, when they resorted to the complainants' 
invention. If a man, making boards by hewing them from 
logs by an adze, changes bis mode of manufacture to the 
unlicensed use of a patent rotating saw, it wonld be a strange 
doctrine to hold that he is responsible for ail the increased 
advantages of one mode of manufacture over the other. 
Neither Mowry v. Whitney, nor any other décision witb whicb 
I am acquainted, justifies any such accounting. Mowry was 
held liable to account only for the advantage his useof Wbit- 
ney's process gave him over other knôwn modes of making 
car wheels, equally valuable and salable in the market, 
though it did not appear those other modes had ever been 
used by the infringer. In accounting for profits, as such, for 
which an infringer is liable, the sfcate of the art when the 
invention was made is always to be considered. 

But were it conceded that the défendants in this case did se- 
cure some advantage from the use of the complainants' patented 
device, instead of other devices they were at liberty to use, 
(which I am unable to perceive, ) I tbink there is not suflicient 
in the évidence to enable me to make any reliableestimate of the 
value of that advantage. The défendants are not to be held 
liable for profits in any amonnt unless there is some satisfac- 
tory évidence that profits to that amount were made, though 
they may be answerable in damages for their invasion of tho 
complainants' right. Some witnesses, it is true, bave given 
estimâtes of the saving of wear by the use of the swinging truck. 
But an examination of their testimony convinces me that 
their estimâtes are mère guesses, without any reliable basis. 
There are no facts in évidence to justify them. Besidès, the 
comparisons upon which they rest their conjectures are inad- 
missible in view of what I bave said. They rest upon thô 
supposed wear of tires or flanges under différent conditions 
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from those existing when plain forward drivers are used. In 
regard to the alleged additional safety attendant uponthe use 
of the swing tmcks, there is the same difficulty. I am not 
convinced that there is any increased safety in running loco- 
motives with it. But if there is, there is no mater by which 
the value of that advantage, as a profit, can be measured, 
and during the argument the complainants disavowed any 
claim for profits on that account. 

The case, therefore, is one for damages only. The évi- 
dence shows to my satisfaction that the complainants had a 
fixed royalty of $100 for each locomotive to which the 
invention was applied. The master adopted that as a 
proper standard for estimating the damages. In this I think 
he was justified by the case of Birdsall v. CooUdge, S Otto, 
64. That, it is true, was an action at law. But there is no 
conceivable reason why the damages sustained by a patentée 
from the infringement of his patent are not the same whether 
he proceeds at law or in equity. Applying this standard, and 
adding interest to the royalties, the master has reported the 
damages to be $89,644, the invention having been used 
by the défendants in 614 engines. That sum will certainly 
cover ail the damages the complainants hâve sustained, and 
ail possible profits the défendants hâve made, if they made 
any. 

A doubt arose in my mind at first whether interest should 
bave been addëd by the master to the aggregate of the royal- 
ties, but further reflection has removed the doubt. As I 
bave noticed, the royalties were allowed as the measure of 
damages. It is doubtless the gênerai rule that interest prior 
to the final decree is not to be allowed upon profits or dam- 
ages, because, until the decree, they are unliquidated. Mowry 
V. Whitney, 14 Wall. 653. But the rule is not without excep- 
tions. We said in that case: "We will not say that, in no 
possible case, can interest be allowed." The présent seems 
to be one not within the reason of the rule, and therefore 
proper for an exception. The damages cannot be said to 
hâve been unliquidated from the first. The amount of the 
royalty was fixed when the défendants began to use the inven- 
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tion. To that amount complainants yrere entitled at that 
time, and interest, therefore, ia only compensation for the 
delay of payment of a liquidated sum. Besides, no exception 
bas been specifically filed to the allowance of interest by the 
master. 

This is ail I need Bay of tbe case. AU the exceptions filed 
to tbe master's report are overruled, and bis report is con- 
firmed. Let a final decree, accordingly, be prepared. 



Williams and anotber v. L. Candee & Co^ 

(Oireuit Court, D. Connecticut. May 8, 18800 

Patent — Impeotbmbnt m Overshoes — Watek-Proof Flaps — Ih- 

Benjamin F. Thurston, for plaintiffs. 

Charles F. Blake, for défendants. 

Shipman, C. J. This is a bill in equity based npon the 
alleged infringement of letters patent No. 131,201, dated 
September 10, 1872, for an improvement in overshoes, and, 
also, of letters patent No. 166,669, dated August 10, 1875, 
for an improvement in rubber boots. Eaeb patent was 
granted to Isaac P. Williams, one of tbe plaintiffs. The 
other plaintiff is the exclusive licensee under each patent. 

Number 131,201 was designed to be an improvement npon 
the well-known rubber and cloth gaiter overshoe, called the 
"Arctic," and which was fastened by a buckle over the instep. 
The shape of the shoe was that of the brogan. The Arctio 
was not peffectiy water-tight, for, when Tom in deep snow, 
water would find its way between the vamp and the quarter. 
The improvement upon the Arctic shoe consisted in overlap- 
ping the vamp and the quarter beneath the fdbber foxing, 
and extending the vamp and quarter bo as to form bellows- 
like, water- excluding flaps, folded on each side of the instep, 
and buckled together over the instep. I do not consider the 
place of overlapping to be a part of the invention. The 
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overlapping was underneath the foxing, almost as a matter of 
course, but the invention would be the same if the foxing did 
not exist. 

The patentée says, in his spécifications : "My invention 
relates to that class of cloth and rubber gaiters vrhich are 
provided with flaps and buckles, and it consists in a peculiar 
construction of certain double water-proofed jointed flaps, so 
arranged that the flap tongue passing over the inatep will 
dra-w equally upon the aides of the quarter vrhen buckled to 
the foot, and render the gaiter water-proof at ail points adja- 
cent to the flap." The description which is contained in the 
patent consists mainly of a référence to the drawinga. 

The claim is as follows: "As a new article of manufac- 
ture, a cloth and rubber gaiter overshoe, having a double 
water-proof flap, composed of extensions of the vamp and 
qUarter, folded on each side of the instep, and provided with 
a buckle and flap tongue, which are arranged to draw equally 
on each side of the quarter across the instep, substantially as 
described." 

Before the date of this invention, an Engliah patent, dated 
January 23, 1856, had been granted to Stephen Norris for an 
improvement in leather shoes. His improvement consisted 
in the insertion of a gore or gusset between the vamp and 
quarter, which folded upon itself inside the shoe, and ex- 
cluded water to a certain extent. The shoe was not perfectly 
water-proof, because the truncated apex of the gore at the 
point of union of vamp quarter and gore did not form a 
folded or an overlapping joint with vamp or quarter. The 
union of the three pièces of leather was made by sewing, and 
there was no turning of the water by a fold of the leather 
80 as to exclude the admission of moisture to the foot. The 
great effort upon the part of the défendant was to limit the 
WilHams patent, in view of the Norris invention, to the ex- 
act eut of vàijip and quarter, and of their extension into a 
flap tongue, which is shown in the drawings. The défendant 
construes the patent to be for an overshoe having the pecu- 
liarly constructed water-proof jointed flaps, shown in the 
drawings, composed of extensions of both vamp and quarter, 
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folding on the instep, and having a buckle and the flap 
tongue extensions which draw as described. 

Ifc is true that Williams turns ont not to hâve been the 
pioneer in water-excluding shoes by means of jointed flaps, as 
he supposed himself to bave been. But he was the pioneer in 
bis department, that of making an Arctie shoe, or a shoe of 
the elass provided with flaps and buekles, water-proof ' by 
means of overlapping, jointed flaps. And the patent is not to 
be limited to the précise shape of the "eut" of each part of 
the extension which is shown in the drawings, but it covers, 
also, such other forms of eut which are substantially like the 
pattern shown and described, and which accomplish the same 
resuit. Another person cannot properly get the advantage 
of Williams' overlapping vamp and quarter by merely vary- 
ing the eut of vamp or quarter, or the form or shape of over- 
lapping joint, or the shape of the tongue. The patent is by 
no means for any peculiar shape of fastening device. 

The défendant bas made and sold a "snow-excluder," which 
has double- jointed flaps folded on each side of the instep, 
made water-proof by an overlapping of the vamp and quarter 
beneath the foxing, and provided with a buckle and tongue 
attached to one of the flaps, which are arranged to draw in 
the manner specified in the patent, but it is claimed that 
thèse shoes are not an infringement, because — First, the "eut" 
of the quarter is just like that of the quarter of the défend- 
ants old-fashioned Arctie, and, therefore, there is no extension 
of the quarter, and no flap tongue; second, the eut of the 
vamp extension is substantially like that of the Norris gore, 
and not like that of the Williams extension, which is admitted 
to bave been a patentable novelty. The shoe is, therefore, a 
union of the Arctie quarter and the Norris gore. The def end- 
ant's shoe has the gênerai external appearance of the Arctie, 
and its quarter has the eut which the défendant used upon 
its Arctie shoes. It is, therefore, true that its quarter has no 
extension. This is, however, a verbal criticism. The water- 
proof jointed flap, uniting the overlapped vamp and quarter, 
and folded on each side of the instep, is the same flap in each 
shoe. The defendant's quarter is a wide one, and extenda 

6* 
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well in front of the ankle, and its front edge is at right angles 
with the upper line of the foxing, so that at the instep the 
quarter is a broad pièce of cloth, and the fastening is effected 
by a strap inserted in a slit in the quarter. In the plain- 
tifï's shoe that part of the quarter which joins the foxing 
cornes less further forward of the ankle than in the defend- 
ant's shoe. The part of the quarter which is extended over 
the instep is, therefore, narrowed, and becomes a flap tongue 
provided on one side of the shoe with a buekle, by which the 
shoe is fastened. 

Another resuit of the différent shapes of the quarter is 
that in the plaintiff's shoe the bellows flap can be turned 
back smoothly upon the outside of the shoe. The fold of the 
flap, and the front and lower edge of the quarter, are at the 
same point. In the defendant's shoe, in conséquence of the 
width of the quarter, the flap is not turned smoothly back- 
ward, and dirt or sand cannot easily be brushed out of the 
fold. Thèse two différences do not constitute any material 
or substantial différence in construction or opération. 

The second alleged point of différence is the one which is 
relied upon to relieve the défendant from the charge of in- 
fringement. The gist of the Williams invention consisted in 
Buch a eut of vamp and quarter that the two overlapped or 
folded upon each other, and thereby the leak hole, at the 
junction of the Norris gore with vamp and quarter, waa 
obviated. In the defendant's shoe the vamp and quarter 
overlap each other beneath the foxing. The eut of vamp and 
quarter, where the union is made, is a différent eut from that 
of the Williams shoe. It is the eut of the Norris gore modi- 
fied so that the vamp and the quarter shall overlap and 
make a tight joint. It avoids the defect of the Norris shoe 
by a form of eut not exactly like the Williams, but made 
upon the same principle and not materially différent in 
shape. There is, in fact, no relief from the charge of in- 
fringement, unless the Williams patent is narrowly limited 
to its peculiar pattern of vamp and quarter. 

The Williams patent of 1875 isthus described in the spéci- 
fication: "My invention relates to that class of boots which 
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are made of an outer and inner textile fabric, connected to- 
gether by a layer of rubber. The main object of my inven- 
tion is to fumisb a rubber boot wMch fits well around the 
ankle, which may be easily put on and taken off, and which 
is neat and attractive in appearance; and my invention 
mainly coneists in a boot composed of an inner upper, fitted 
to the last, slitted upward from near the sole, and longenough 
to allow this inner upper, after vulcanization of the rubber, 
tû be removed readily from the last, (oi', what is in substance 
the same thing, to allow it to be readily put on or taken off 
the foot,) and of an outer upper which is eut so large that it 
does not require to be slit in order that it may be removed 
from the last or put on and taken off the foot. My improved 
boot consists, in fact, of an inner and an outer upper, and a 
suitable sole, the inner upper being made to fit the last, and, 
therefore, requiring to be slit open from near the sole upward, 
while the outer upper is made much larger than the inner 
upper, and requires the surplus stock to be overlapped and 
fastened in order to fit the boot closely to the ankle and leg." 
The patentée further says : "The novelty of the main fea- 
ture of my invention does not lie, of course, in the patterns 
used, nor in the use of a folding gore pièce, as it is obvious 
that the patterns may be largely varied, and the folding gore 
pièce is well known. My inner upper must, however, be so 
eut as to permit it to be laid upon and conformed to the last 
or foot; and the outer upper must be eut as much larger 
than the inner upper as will provide for the overlapping of 
the front and rear sections thereof, and thereby guarding or 
covering the slit in the inner upper, and allowing the boot to 
be readily removed from the last, or be readily put on and 
taken off of the foot of the wearer, and at the same time 
admitting of the unison of the outer edges of said overlap- 
ping portions of the front and fear outer upper in forming 
the water-excluding bellows flap. The parts of " the outer 
upper which are not attached to the inner upper are caused 
to fit snugly by securing them by means of the leg and ankle 
straps shown, or other suitable devices." Gne main difficulty 
to be avoided was that the shoe of 1872 could not be fittei 
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smoothly upon the last by reason of the flap pièces, and it 
■was also désirable to line the flaps or ear pièces with a lighter 
material than that used for the shoe proper, so that they 
could be folded smoothly around the ankle. Novelty and 
patentability are not denied. I do not understand that any 
substantial defence is attempted to be made to the charge of 
infringement of the first claim. 

Let there be a decree for an injunction and an accounting. 



The Peok, Stow & Wilcox Co. v. Linbsat, Steeeitt & Co. 
{Circuit Court, W. D. Pennaylvania. , 18B0. 

Pa-S^NT— PhIVIKS to IkTBEFBKENCE— IMPIIOVBMEKT m COFFEB & SpICB 

MixjiS. 

In Equity. 

AoHEsoN, D. J. This is a motion for an injunction on 
re-issued letters patent No. 8,866, dated August 19, 1879, 
granted to the oomplainant, assignée of Amoa Shepard, for 
an improvement in coffee and spice mills, 

The défendants are hardware merchants at Pittsburgh, 
Pennsylvania, and sell coffee mills manufactured by Landers, 
Frary & Clark, whieh mills, it is alleged, infringe the first 
claim of said patent. 

It clearly appears, both from the af&davits in the case and by 
an inspection of the Landers, Frary & Clark mill, that it em- 
bodies the first claim of the said re-issued patent. This claim 
is in thèse words : "In a box mill a métal hopper and flange, 
said flange projecting laterally at or near the top of the hop- 
per, so as to form the cover of and means of attachment to 
the wooden box, in combina'tion with a hinged hopper cover 
and grinding mechanism, substautially as and for the purpose 
set forth." 

The invention relates particularly to that style of box mills 
whioh bave the bulk of the hopper located below the box top. 
The metalliç hopper is made with a wide £ange projecting 
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laterally from it, at or near the top, so as to form the cover 
of the box, and is provided with the means of attachment to 
the wooden box. On this metallic top the machinery of the 
mill is set up complète, and the sanae is then united to the 
box. 

The spécification thus states the purpose and advantages 
of the invention: "By makingthe combined box top and hop- 
per of the form and as described, the entire grinding mechan-. 
ism, together with the box top and hopper cover, can be sot 
up, fitted and finished -wholly independent of the wooden box, 
whereby the box is not soiled in setting up ; neither is any 
extra labor or caution necessary in order to prevent soiling 
the wooden top, as the métal box top, hopper, cover and grind- 
ing mechanism, which constitute the mill proper, can be put 
together, fitted and finished in one room by one set of hands, 
and then attached to the box proper in another and cleaner 
room by another set of hands. Thus it will be seen that both 
the box and the grinding mechanism, with the box top, sunk 
hopper, and cover attached, may be properly finished before 
securing the latter parts of the box, so that merely securing 
the box top to the box produces a neatly finished box mill, 
with sunken hopper and cover complète, without any subsé- 
quent opération, which mill is stronger and more durable than 
prior ones of the same class, and at the same time it can be 
produced at a reduced cost." 

The affidavits in the case fuUy support the f oregoing state- 
ments and establish the utility of the invention. It appears 
that on November 30, 1877, E. L. Webb filed his application 
in the patent office for letters patent for an improvement in 
coffee mills, to be issued to his assignées, Landers, Frary & 
Clark, the défendants' vendora. In this application the fol- 
lowing claim was made: "In a box mill, the hopper con- 
structed with a laterally projeeting flange to form the top of 
the mill, and with lugs on the under side as a means for 
securing the hopper and its flange, of the said flange, to the 
box, substantially as described;" 

This application of Webb was put in interférence with 
the original iapplication of Amos Shepard, the issue made 

v.2,no.8— 44 
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by the patent office being as follows: "The Bubject-matter 
involved in the interférence is, in a box coffee mill, the hop- 
per constructed with a latéral projecting flange to form the 
top of the mill, and having fastening devices for eeouring the 
eame to the box." 

The parties respectively filed the preliminary statements 
required by rule No. 63 of the patent office, and on May 15» 
1878, the interférence was decided in favor of Shepard. 
This décision was acquiesced in by Webb, who on May 24, 
1878, disclaimed the invention and subsequently took ont 
his patent on another daim. 

The oomplainant's counsel contend that the défendants, 
who are the vendees of Landers, Frary & Clark, are privies' 
to the interférence and bound by the adjudication, and citeai 
in support of this position the décision of Judge Nixon, in 
Hanford t. Westcott, 16 0. G. 1181. Ta this proposition 
I assent so far as the question of priority of invention is 
concerned. But the décision does not preclude the défend- 
ants from contesting the right of the complainant to injunc- 
tion, upon the ground of defence now set up, viz. : That 
the Shepard invention waa completely anticipated by tha 
"French mill," and, therefore, that the reissued letters patent 
disclose no novelty, and are void for want of patentable 
invention. Let us, then, consider this defence. 

The "French mill" consists of a box, with a top made of wood, 
upon the ander side of which a wooden blçck is glued, so as to 
extend do-wn into the box when the top is placed on the box. 
Through the center of the top and block there is a funnel- 
shaped opening, which forms the hopper. To the bottom of 
the wooden hopper the grinding shell is attached by means of 
Bcrews. The top of the mill is nailed and glued to the sides 
of the box. 

The défendants contend that the only substantial différence 
between the complainant's mill and the "French mill" is a 
différence of material, and that ail the advantages are found 
in the latter miU which are described in the complainant's 
re-issued patent. But such was not the position of Landers, 
Frary & Clark, and their assigner, E. L. Webb, when the 
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latter made application for letters patent, ont of which tlie 
above-mentioned interférence grew. In the Webb applica- 
tion occurred the f ollowing statements : 

"Thèse mille hâve usually been made with a wood box and 
top, with the hopper and runner made of métal and secured 
to the top. The securing device is necessarily screws or 
bolts, and thèse, after a little use, are liable to became loose, 
and require constant resetting or repairs. The object of 
this invention is, principally, to overcome this difficulty, and 
it consists in constructing the top of a box mill of cast métal, 
and in one and the same pièce with the hopper. 

"By this construction of the top the usnal securing devices 
between the top and the hopper are avoided, and the cost of 
producing the hopper and top in one pièce is less than con- 
structing the hopper separately and attaching it to the wood 
top. 

"Again, this construction allows the completion of the 
whole grinding apparatus independent of the box or wood 
portion, as the whole grinding apparatus is practically made 
a part of the top,and,that completéd, it only remains to seoure 
that single part of the wood box ; and aecomplished as it is, 
in this case, by transverse screws or rivets, the strain upon 
them in grinding is very much less than on the usual ver- 
tical securing devices." 

It is not pretended that at the time this application was 
made Webb and his assignées, Landers, Frary & Clark, were 
not perfectly fainiliar with the "French mill." 

The advantages set forth in such détail and with such force, 
in the above-quoted statements from the Webb application, 
are shown aU to exist in the Shepard invention, the priority 
of which, over Webb, bas been finally adjudicated. Now, 
while the décision in favor of Shepard in the interférence 
proceeding may not be conclusive against the défendants upon 
the questions of anticipation and patentable novelty now 
raised, yet, under the circumstances, great weight, I think, 
should be given to the action of the patent office in granting 
letters patent to the complainant. The prima facie case 
thereby established in favor of the complainant ought not to 
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be overthrown at the instance of Webb, or those in privîty 
with him, without clear évidence that the patent is void for 
the reasons now assigned. Such évidence I do not find in 
the case. On the contrary, after an examination of the 
"French mill," and a careful considération of the affidavits, 
I hâve reached the conclusion that the Shepard invention 
•wa.8 not anticipated by the "French mill," or otherwise, and 
that his improvement is both new and useful. 

I am of opinion that the complainant is entitled to the 
injunction moved for. Let a decree be drawn accordingly. 



Steobridge V. LiNDSAY, Sterritt & Co. 

{Circuit Court, W. D. Pennsylvania. , 1880.) 

Patent — Improvement m Coffeb Mills. 

In Equity. 

AcHEsoN, D. J. The bill in this case is founded upon let- 
ters patent, re-issue No. 7,683, dated March 27, 1877, granted 
to the complainant, Turner Strobridge, for an improvement in 
coflfee-mills. 

The défendants are dealers in hardware at Pittsburgh, 
Pennsylvania, and bring into the complainant's market, and 
sell, a coffee-mill made by Landers, Frary & Clark, of New 
Britain, Connecticut, which mill. the complainant allèges is 
an iûfringement of the iirst claim of his re-issued patent. 
This clause is in thèse words : "A coffee or similar mill hav- 
ing a détachable hopper and grinding shell, formed in a single 
pièce and suspended within the box by the upper part of the 
hopper, or a flange thereon, substantially as and for the pur- 
pose specified." 

The defences insisted on, at the argument of the case, may 
be reduced to two heads, viz. : First, that the mills manufac- 
tured by Landers, Frary & Clark, and sold by the défendants, 
do not infringe the complainant's said daim; second, that 
the patent is void for want of patentable invention. 
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The box of the Landers, Frary & Clark mill, sold by the 
défendants, is without the usual wooden top. "But the hop- 
per" (to quote the language of the defendant's expert witness, 
John E. Earle,) "is cast with a flange projecting from the 
upper edge, sufficient to cover and f orm the top of the box ; 
and it is that extension of the hopper, in defendant's mill, 
which forma the top of the box." In no other respect, it 
seems to me, does the Landers, Frary & Clark mill differ 
from the Strobridge mill, (an exhibit of thia record,) so far, 
at least, as concerns the first claim of the patent. 

The défendants insist that the phrase "détachable hopper 
and grinding shell" means a hopper and shell separate and 
détachable from the top of the box, and that the claim is for 
a coiïee-mill in which the "hopper and grinding shell formed 
in a single pièce" can be readily detaehed from the top of the 
box in which it is suspended ; and therefore, it is argued, the 
mill sold by the défendants does net contain the oombination 
set forth in the first claim of the patent, and there is no in- 
fringement oï the complainant's rights. But I am unable to 
adopt this view. I do not think the word "détachable," as 
used in this claim, necessarily implies that the hopper must 
possess the capacity of being detaehed from the top of the 
box. The object contemplated seems rather to be to hâve a 
hopper easily détachable from the box. By the terms of the 
claim the hopper and grinding shell formed in a single pièce 
are "suspended within the box by the upper part of the hop- 
per or a flange thereon." As respects the width of the 
flange there is no express limitation in the spécification. In 
the mill sold by the défendants the hopper is cast with a 
flange, which projects from its upper edge sufficiently to cover! 
and form the top of the box. This, undoubtedly, is an im-; 
provement upon the Strobridge mill, as the same is shown' 
byhis drawing, and of which Exhibit " Strobridge" of this record 
is a spécimen. The flange of the Landers, Frary & Clark mill 1 
not only sustains the hopper and grinding shell within thei 
box, but performs the additional function of serving as a 
cover of the box. But this improvement does not justify the 
défendants in appropriating to their use the complainant'a 
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invention, whieh his patent secures to him. West'mglwuse v. 
The Gardner é Eansom Air Brake Co. 9 0. G. 538; Howe y. 
Morton, 1 Fisher, 587. 

But the défendant allèges that, in view of what was well 
known pri.or to the date of the original Strobridge patent, 
what waa done by him did not constitute such invention as 
entitled him to a patent, and that his re-issue was therefore 
Toid. 

It is not denied that prior to the date of the Strobridge 
invention there existed and were well known in the art, oof- 
fee-mills in which the hopper and grinding shell were formed 
in one and the same pièce. Tbis, however, is not claimed as 
new or patentable, but the claim is limited to a bopper and 
grinding shell so construeted. If the Strobridge invention 
was anticipated at ail, it was by wbat is known in this case 
as the "French mUl," which was imported into this country 
as early as 1863, and sold to a very limited estent. 

This mill is thus described by the défendant 's expert wit- 
ness, John E. Earle: "I find in the Exhibit French Mill an 
article known as a box mill, and consisting of a box, with a 
top made of wood, upon the under side of which a block is 
glued, so as to extend down into the box when the top is 
placed on the box. Through the center of the top and block 
a funnel-shaped opening is made, so that this opening 
through the top and block forms a hopper, being flush with 
the upper surface of the top of the box. The top and block 
being glued together, makes them practically one pièce. To 
the bottom of the hopper and concentric with it the grinding 
shell is attached." 

Af ter a careful inspection of the "Exhibit French Mill" and 
"Exhibit Strobridge,"! hâve reached the conclusion thatthey 
differ in important particulars, and that the French mill does 
not embody the invention covered by the iirst claim of the 
conplaiuant's patent. The French mill, indeed, bas a sunken 
or suspended hopper, but hère, it seems to me, its likeness to 
the complainant's invention ceases, The hopper and grind- 
ing shell of the French mill are not in one pièce. The steel 
grinding shell is attached to the bottom of the wooden hopper 
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by means of screws. The sunken part of the wooden hopper 
is glued to the urider side of the cover or top of the mill, and 
the top is nailed and glued to the sides of the box, 

Neither in the "French mill" nor in any other mill shown 
to be in existence prior to the Strobridge invention, is there 
to be found the combination described in the first claim of 
the complainant's re-issued patent, viz. : a coffee-mill having 
a détachable hopper and grinding shell fonned in a single 
pièce, and suspended in the box by the upper part of the hop- 
per, or a flange thereon," 

Some of the devices entering into this combination, when 
taken separately and in détail, are old; but this oannot be 
«uecessfuUy urged against the validity of the patent. Botes 
V. Coe, 8 Otto, 31 ; WiUiams v. Tlie Borne, W. é 0. R. Co. 15 
O. G. 653. 

The défendants, however, strenuously insist that in view of 
-the state of the art, especially as shown by Exhibit Elevated 
Hopper Mill, and Exhibit French Mill, the former having the 
hopper and grinding shell in one pièce, and the latter show- 
ing a sunken hopper, it did not require invention to make the 
structural changes recited in the first claim of the Strobridge 
re-issued patent ; but to this I cannot give my assent. To 
me it seems that the complainant bas produced a new and 
useful mill, differing' substantially from any which preceded 
it, and evincing the exercise of the inventive faoulty. 

A change in the form of a machine or instrument, though 
slight, if it Works a suecessful resuit, not before accomplished 
in a similar way in the art to -which it is applied, or in any 
other, is patentable. Isaacs v. Ahrams, 14 0. G. 861. And 
the validity of a patent is not determinable by the degree of 
novelty or invention displayed. The Miller é Peters Mfg. Co. 
V. Du Brul, 12 0. G. 351. Utility, within the meaning of the 
patent law, is authoritatively declared to exist "if the combi- 
nation is new and the machine is capable of being beneficially 
used for the purpose for which it was designed." Seymowr v. 
Osbome, 11 Wall. 549. 

Applying thèse principles to the complainant's re-issued 
patent, why should it not be sustained? His combination is 
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nevr, and, as a resuit, we hâve a superior mill, cliaracterized 
by simplicity of construction and the facility with which its 
several parts may be set up; and, when finished, compact, 
convenient and durable. 

The merits of the invention were quickly perceived by the 
public, The box mills in the gênerai market prior to the 
introduction of the Strobridge mill had the hopper above the 
top of the box. Immediately upon the appearance of the com- 
plainant's mill it met with great popular favor and obtained 
a ready sale. It was accepted and adopted by the trade and 
went into gênerai use. The Charles Parker Company, of Mer- 
iden, Connecticut, and the Peck, Stow & Wilcox Company, of 
Southington, Connecticut, soon took lioenses from the com- 
plainant, and thèse companies — both large manufacturera of 
coffee-mills — respectively make under the patent the mills 
known in this case as "Exhibit Charles Parker Mill" and 
"Exhibit Peck, Stow & Wilcox."- 

Nelson H. Camp, agent for the Charles Parker Company, 
teetifles: "Shortly after we commenced selling thèse mills 
[Charles Parker millj in the market we received notice that 
we were infringing the said Strobridge patent, and, upon inves- 
tigation, concluded it was so, and took out a license to manu- 
facture under the patent which they granted us under a roy- 
aity ; and from that day to the présent we hâve manufactured 
them very largely. The sale of thèse mills has been very 
large as compared with ail other mills we manufacture." 

Webster L. Walkley testifies: "I hâve sold some mills, 
similarto 'Exhibit Strobridge,' manufactured by the Charles 
Parker Co., and more manufactured by the Peck, Stow & 
Wilcox Co. * * • From the first introduction of thèse 
mills they met with unparalleled success, and the trade who 
had been purchasing the raised hopper mills, about the coi'- 
responding size and price, to a very large degree substituted 
in their place, thèse sunken hopper mills. So that I should 
say that the sale of the ordinary raised hopper mill, as sold 
previous to the introduction of thèse mills, must hâve fallen 
oflF, in the aggregate, about one-half." 

The letters patent themselvesj?nma/ade establish that the 
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complainant's improvement is a patentable invention; and 
strongly confirmatory of this view is the évidence showing 
the favorable acceptance by the public of the improvement, 
and its récognition and adoption by the trade as something 
new and meritorious. 

Upon the whole case I am of opinion that the complainant 
is entitled to a decree. 

Let a decree be drawn in his favor. 



ShABP V. TiFFT. 
flireuît Gowt, 8. D. New York. May 8, 1880.) 

Patent — New Parts m Patekted Combination — liWBiKaBMENT. — It 
is an infringement to use in combination any of tlie new parts of a 
patented combination. 

In Equity. 

A. 0. Briesen, for complainant. 

B. F. Lee, for défendant. 

Whebler, D. J. This suit is brought upon letters patent 
No. 50,938, issued to Thomas J. Kelly for an improvement in 
burners for gas stoves, dated November 14, 1865, and re- 
isBued to the plaintifï No. 6,833, dated January 4, 1876. 

The defences set up and relied upon are that the re-issue 
is for an invention différent from that described in the orig- 
inal ; that, if not, Kelly was not the first inventer of ail the 
material parts of the invention patented; and that the défend- 
ant does not infringe. 

In burning illuminating gas for beat it is désirable to mix 
oxygen with it to obtain a better and more economical effect ; 
and this is done in a handy way by drawing common air con- 
taining it into the burner with the gas, and combining them 
as they pass out to the flame. This was done long before 
Kelly's invention by bringing the gas into a tube at the lower 
end open there for admitting air also, and having a diaphragm 
above, perforated like a sieve, through which both would pass 
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upward and become mixed and go to the flame. In some of 
them the mixture burnt upon the diaphragm ; in others there 
■were caps over the upper ends of the tubes larger than the 
tubes, and forming a chamber above the diaphragm, in the 
sides of which were holes for the mixture to pass out through, 
and it was burned in jets as it escaped through the holes. 
The chamber was generally larger than the tube below, and 
made separate from it, and both were put together so as to 
hpld the diaphragm in place. In ail thèse the caps were held 
by the sides of the chamber through which the mixture must 
pass, and which could not be perforated to give an unbroken 
sheet of the mixture to the flame without weakening them 
too much for such support. Kelly appears to hâve invented 
a humer head consisting of two ciroular horizontal plates, one 
above the other, with flanges approaching each other afound 
the edges, leaving a oontinuous aperture, and having a ver- 
tical diaphragm extending around between them a short 
distance inside of the flanges, forming an annular chamber 
between the diaphragm and flanges, ail held together by a 
boit and nnt in the center of the plates, with an aperture 
leading from the feeding tube below through the lower plate, 
each side of a bar left across for the boit, so as to pass the 
air and gas upward through the tube and lower plate into the 
space between the plates, theuce laterally in ail directions 
through tho diaphragm into the chamber outside of it, and 
thence in an unbroken sheet horizontally through the aper- 
ture between the flanges to the flame, thus supplying a con- 
tinuons flame ail around the edge of the upper plate and 
effecting thorough combustion of the gas. 

In the spécifications of his patent he described the whole of 
this arrangement; set forth the nature of his invention as 
consisting in forming a chamber in the burner between the 
perforated diaphragm and the external opening, and in the 
employment of a vertical diaphragm in combination with an 
annular opening around the same; and the claim was the 
combination of a vertically arranged diaphragm with the 
external annular opening, as therein shown. The spécifica- 
tions of the re-issue are not materially différent from those of 
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the original, but the claim is very much enlarged. It is ex- 
panded into two. The first is the combination of the outlet, 
the perforated diaphragm, and the chambers intermediate 
between the diaphragm and outlet, Bubstantially aa described. 
The second is substantially the same as the claim of the orig- 
inal patent. Had there been no buruers for gas stoves before, 
or none with a perforated diaphragm, chamber between that 
and the outlet, and outlet beyond, he would hâve been entitled 
to hold this whole arrangement free from invasion; but as 
there were burners having ail thèse éléments, arranged in the 
same order, although of différent form and capacity, he was en- 
titled only to his particular form of devices which were really 
différent from those which had been in use or known before, and 
the combination of those devices with each other or with oth- 
ers, so as to produce a new result, or an old resuit in a new 
•way. Raïlway Co. v. Sayles, 97 U. S. 554. He had a new 
form of diaphragm, a new form of chamber between it and 
the outlet, and a new form of outlet to the flame. He was 
entitled to thèse forms, and to his combination of them, but 
not to the forms of others, or to their combinations. Since 
this sui*; was brought he hasfiled a diselaimer to everyburner 
described in the first claim except those constructed of the 
two plates, bolted together by the boit, and holding a perfo- 
rated diaphragm between them. 

If the patent should be construed broadly enough to cover 
. ail forms of diaphragms, mixing chambers and outlets, sepac 
rately or in combination, it could not be sustained at ail with- 
out something to eut it down to the particular devices and 
arrangement of Kelly, The boit is no part of the combina- 
tion of either claim. It is used in the construction of this 
particular form of burner, and the référence to it in the dis- 
elaimer is merely discriptive of that form, without taking 
away or adding anything. So of the plates holding a per- 
forated diaphragm between them. In this construction they 
hold a vertical diaphragm between them. If the patent will 
cover aBy other form of diaphragm held between them, the 
diselaimur does not disown the other form ; if it does not, the 
diselaimer will leave this particular form. So, in either case, 
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the disclaimcr leayes tho wijole where it waa before, and tlie 
re-issue is to be looked at as if no disclaimer had been filed. 

As there is nothing described in the re-iesue that was not 
described in the original patent, either as to devices or nature 
of the invention, it cannot be said that the invention in one 
is différent from that in the other, although the claims at- 
tempting to cover the invention are so différent. The re-issue 
is, therefore, as valid as the original would hâve been if it 
had been the same as the re-issue. Construed in the light of 
the things which existed before, it will cover the new form of 
devices invented by Kelly, and their arrangement, and those 
only: the two plates with flanges, the continuons aperture 
between the flanges, the vertical diaphragm, and the annular 
chamber between the diaphragm and flanges. The patent 
seems to be good for thèse. 

The défendant uses two plates bolted together as Kelly's 
are; the lower one without any upturned flange, the upper 
one with projections downward around the edge for distance 
pièces, between which and the lower plate the diaphragm is 
held. This is not the combination of either claim of the 
plaintiff's patent. The vertical diaphragm, and the annular 
chamber, are wanting, Still the défendant bas appropriated 
a part of Kelly's invention. He has taken the two circulai 
plates held together by a boit at the center, made projections 
on the upper in place of the flange, with spaces, so as to 
permit an outward flow of gas that will unité into a contin- 
uons sheet of flame on the outside and against the edge of 
the upper plate, accomplishing the same resuit as Kelly. 
The changes iii the form of the plates are circumstantial and 
not material — made necessary by the change in location of 
the diaphragm, and not on account of any new function or 
mode of opération given them. 

Generally, where a patent is for a combination of known 
parts, materials or éléments, it is not infringed by the use of 
any number of the parts, materials or éléments, less than 
the whole ; for the patent in every such case is for that iden- 
tical combination and nothing else, and a combination of any 
less number of parts is a différent thing. Prouty v. Ruggles, 
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16 Pet. 336. But where soine of the parts of the combîna- 
tion are new, and those parts are taken and used in the same 
manner, but with différent things from the rest of the com- 
bination patented, a part of the patented invention is taken 
although the whole is not, and it is an infringement to that 
extent. Sellera v. DicJcinson, 6 Eng. Law & Eq. 544 ; Union 
Sugar Refinery v. Matthieson, 2 Fisher, 601. Hère the hori- 
zontal plates bolted together in the center, with a diaphragm 
between them, were altogether new for thia pui-pose. They 
formed a suitable chamber for the mixed gas and air, after 
they had passed the diaphragm, and an external outlet use- 
ful in form and location. The défendant has appropriated 
thèse new parts to the same use by Connecting them with the 
horizontal diaphragm and other devices, to accomplish the 
same resuit as Kelly's combination, although the other devices 
are différent from Kelly's. This is an infringement to that 
extent. Johnson v. Root; Curtis on Pat. § 332, note; Newton 
T. Grand Junc. R. W. Q Eng. Law ds Eq. 557. 

It is said that fastening horizontal platea together in the 
center by a boit and nut, as thèse are, was old and well 
known before Kelly's invention, which is doubtless true ; but 
it was not a known method of forming a head for a bumer to 
a gas stove to make use of such plates. The object was not 
to fasten the plates together. It was to make a chamber for 
the inflammable mixture, after it had passed the diaphragm, 
and to provide a suitable outlet for it to the flame, so as to 
burn ail around the top of the burner. Thèse plates, fast- 
ened in that way, Kelly discovered, would furnish the re- 
quired chamber, and an outlet for an unbroken sheet of the 
inflammable material, which was most désirable for the pur- 
pose. He patented that discovery in ail its parts, and ia 
entitled to the protection of it which the law affords. 

As the plaintiff filed his disclaimer after suit brought, ho 
would not ordinarily be entitled to any costs in the suit. 
Eev. St. U. S. § 4922. But in this case the disclaimer was 
not necessary to sustain the patent to the extent it is held 
valid, was inoperative, in the view taken of it, upon the pat- 
ent, and has had no effect in maintaining the suit. Under 

7* 
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thèse circumstances it does not corne within the provisions of 
the statute denying costs, and no reason is apparent why 
costs should not be allowed as if nothing iiad been donc about 
a disclaimer. 

Let a decree be entered for an injunction and an account, 
accordingly, with costs. 



Williams v. Thë Rome, Watertown & Ogdensburgh 

R. Co. 

(Circuit Court, N. D. New York. May 21, 1880.) 

Patent — Inebingement — Compxttation of fbofits. 

Ëdmwid Wetmore, for plaintiff. 

West 6f Bond, for défendant. 

Blatchford, C. J. In this case it was held (15 Blatchf. 
C. C. R. 201,) that the plaintiff's patent was valid, and that 
the défendant had infringed it. The patent is for an "im- 
provement in locomotive lamps." The object of the invention, 
as stated in the spécification, is "to permit coal oil or kéro- 
sène to be used in lamps for locomotive head-lights with suc- 
cess, and to obtain full advantage of its great light-produc- 
ing capacity." The patent contains 11 claims. Each claim 
is a claim to a combination of certain instrumentalities or 
members. There are eight of such members. The spécifica- 
tion States that the patentée does not daim to be the original 
inventor of any one of such individual members, but that, al- 
though they had been used before his invention, such use was 
in combinations substantially différent from those devised by 
him. 

The défendant had used three forms of head-lights, one of 
which infringed five of the claims, one four of the claims, and 
one ail of the claims. The court found that the plaintiff's 
lamp was the first one which successfuUy burned kérosène 
oil in a locomotive head-light; and that his lamp had super- 
seded those previously in use, and was used on nearly ail the 
railroads in the United States, An account of profits and an 



WILLIAMS », B., W. & 0. B. 00. 703 

ascertainment of damages was ordered to be mada by a 
master. 

The master reports that the défendant, from December 19, 
1865, to April 29, 1879, used continuously six lamps like the 
plaintifiPs lamp; that, from and including the year 1875 to 
April 29, 1879, it used five additional lamps, which vrere 
adjudged by the court to infringe, and whioh bumed kérosène 
oil by reason of their infringing, on portions of the plaintiff's 
lamp; that during the time from December 19, 1865, to April 
29, 1879, when the plaintiff's patent expired, the lamp pat- 
ènted by him was the only one which could practically and 
Buccessfuliy burn kérosène oil, except such lamps as infringed 
said patent in whole or in part; that the lamp made and 
Bold.by John Carton, for buming kérosène oil, was not tho 
lamp described in his original or re-issued patent in évidence 
on the final hearing, but was an infringement on the lamp 
patented by the plaintiff; that, prior to the plaintiff's inven- 
tion, the only oils which were or could be practically and 
Buccessfuliy used in locomotive head-light lamps were lard, 
whale, sperm and kindred oils ; that the plaintiff's locomotive 
lamp was the first one which Buccessfuliy bumed kerosejie 
oil; that since his said invention kérosène oil bas been ex- 
clusively used by railroad companies in their locomotive 
head-lights ; and that the défendant, by the use of the lamps 
adjudged to infringe the plaintiff's patent, was enabled to and 
did burn kérosène oil instead of the other and higher-priced 
oils above mentioned, which resuit was secured only by the 
use of the plaintiff's invention. 

The report then states the average market priée of lard oil 
per gallon by the barrel for each year from and including 
1866 to and including 1878, lard oil being the cheapest of 
the oils used in locomotive head-light burners except the 
plaintiff's, and those which infringed it; and also states the 
average market price of kérosène oil per gallon by the barrel 
for each of the same years. It also states that the 11 lamps 
were used by the défendant 20 nights in each month dur- 
ing said period of infringement, for four hours each night, 
kérosène oil being bumed in them during the whole time; 
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that the défendant saved, by uaing sueh infringing lamp, 
2 16-100 gallons of whale or lard oil during each year, being 
a total saving of oil of 205 1-10 gallons, by comparing the 
quantity of kérosène oil which each infringing lamp burned 
in each year with the quantity of whale or lard oil which the 
smallest size of lamp burning it would consume in each year 
when used the same number of hours; and that the total 
value of such saving and advantage was $324.95. It also 
States that the défendant denied the further benefit, saving 
and advantage of using the cheaper kérosène oil, the value 
of such saving being the différence between the market priée 
of the kérosène oil used and the market price of an equal 
amount of the higher-priced oils which it would hâve been 
compelled to use but for its infringement ; that such saving 
amounted to $3,320.91 for ail the 11 lamps for the time they 
were so used; that the total value of the savings derived by 
the défendant from the use of the plaintiff's invention was 
$3,320.91; that ail railroad companies use head-light burn- 
ers on their engines; that the plaintiff possessed the facili- 
ties to manufacture ail the burners required by railroad com- 
panies in the United States, and could hâve fumished the 
défendant with any number of burners required by it had the 
défendant desired; that the plaintiff's lamp was, during ail 
the time of the infringement, the only one adapted to the 
burning of kérosène oil for head-light purposes, except infring- 
ing lamps; that the plaintiff's established price for his head- 
light burner was $15 each, and the cost of each was $2; and 
that the plaintiff was damage d by reason of said infringement 
by the défendant to the extent of $13 for each of the 11 
infringing lamps which the défendant purchased from other 
parties, being in ail $143. 

The défendant excepts to the report on the ground that the 
plaintiff has failed to show what profits the défendant made 
by the use of the patented improvements ; that the master 
ought not to hâve allowed the saving of the $224.95, or 
considered that matter; that he ought not to hâve allowed 
the saving of the $3,320.91, or considered that matter; that 
the finding that from December 19, 1865, to April 29, 1879, 
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the plaintiff's lamp, as patented, was the only one wliich 
could succescfully burn kérosène oil, except infringing lamps, 
is not supported by the évidence ; that the finding as to the 
Carton lamp is not supported by the évidence ; that the find- 
ing of the damage of $lé3 is contrary to the évidence; that 
no gains, profits or advantages should havebeen found; that 
only nominal damages should hâve been found; and that, 
although Bome of the burners used by the défendant con- 
tained only a portion of the patented improvements, the mas- 
ter has reported the same amount as to those lamps as to 
those -which contained ail the patented featurea. 

In argument, it is conteuded for the défendant that the 
plaintiff is not entitled to recover as profits the saving made 
by the défendant in burning kérosène oil in the infringing 
head-lights, but is entitled to recover only a proper license 
fee for es^ch head-light. This view is based on the proposi- 
tion that the plaintiff exercised his monopoly, not by using 
his patented inventions to burn kérosène oil in them, but by 
making and selling head-lights. There wonld be force in 
this suggestion if the suit were one at law, for damages only. 
But this suit is a suit in equity for an account of profits, 
savings or advantages by the use of the patented inven- 
tions. The statute, (section 4921 Eev. St.,) taken from the 
act of July 8, 1870, (16 U. S. St. at Large 206, § 55,) expressly 
gives to the plaintiff, on a recovery in a suit in equity for an 
infringement, "the profits" to be accounted for by the défend- 
ant, in addition to the damages which the plaintiff has sus- 
tained by the infringement. It is the infringement, and the 
suit in equity and the decree therein, which give the) right 
to the profits, and no court has any right to turn those profits 
into the license fee which would hâve been the ^rémunération 
to the plaintiff if there had been no suit in equity and no 
decree. The défendant made its élection when it infriuged 
and subjected itself to a suit in equity, and the plaintiff is 
entitled to the resuit of the choice he made of suing in equity 
and not at law. The plaintiff made his inventions for the 
purpose of enabling any one using them to successfuUy burn 
kérosène oil in lamps for locomotive head-lights, and to obtain 

v.3,no.8 — 45 
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the full advantage of its great light-producing capacity. The 
défendant used them for that purpose and with that resuit, 
and must pay the profit or savings made thereby. 

The master appears to hâve computed the profits or sav- 
ings accurately and on proper prineiples. The défendant 
might, it is true, hâve burned in the head-lights other oils 
than kérosène oil, for they were capable of burning other oils. 
But, in such case, the défendant would not hâve made the 
ôaving it did. The claims embrace the combinations claimed 
when in use to bum kerosense oil. It does not f oUow, however, 
that they hâve no further scope as to manufacture or use. 

It is objected by the défendant that the master found the 
eame rate of profit in respect to the use of the infringing 
head-lights which contained less than the 11 inventions 
claimed in the patent, that he did in respect to the infring- 
ing head-lights which contained every one of the said 11 
inventions. The answer to this objection is that, as the de- 
fendant burned kérosène oil in every one of the infringing 
burners, it necessarily used enough, in eaoh case of the pat- 
ented combinations claimed, to enable it to bum the kérosène 
oil, which it could not hâve done with success or satisfaction 
if it had not used the fewest number of such combinations 
which it did use. The head-lights which did not contain ail 
the combinations were, necessarily, inferior in results, though 
sufficiently successful and satisfactory, to those which con- 
tained ail the combinations, and the défendant derived there- 
from the same rate of advantage in saving which it derived 
from the head-light which contained ail the combinations, 
though not deriving equal advantages in other respects. But 
thèse last advantages are immaterial in ascertaining the 
saving. 

The sixth and seventh exceptions are withdrawn by the de- 
fendant. The first, second, third, fourth, fifth, ninth, tenth, 
and twelfth exceptions are disallowed. On such diaallow- 
ance the plaintiff consents to waive any recovery for dam- 
ages. This makes it unnecessary to consider the eighth and 
eleventh exceptions. Let a decree be entered for the plaintiff 
for $3,545.86, as gains, in profits and advantages, with costs. 
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Spill V. The Celluloïd Manufactubing Gompant. 

(CircuU Court, S. D. New York. May 25, 18S0.) 

Patent — Impeovbment in DissoLViNa Xyloidine for use in the Auts. 

Horace M. Ruggles and Edward M. Felt, for plaintiff. 

William D. Shipman, Henry Baldwin, Jr., and E. Luther 
Hamilton, for défendant. 

Blatohford, C. J. This suit, on the proofs, involves two 
patents granted to the plaintiff. One is No. 97,454, granted 
November 30, 1869, for an "improvement in dissolving xyloid- 
ine for use in the arts." The spécification states that the 
"invention relates to the préparation and use of certain solv- 
ents of xyloidiney and which differ from the ordinary known 
Bolvents of xyloidine, in that thèse menstrua which are em- 
ployed are not, necessarily, in themselves, solvents of xyloid- 
ine, but beconae so by the addition of the bodies, compounds 
or substances herein referred to." It alao states that the 
invention consists in the employment of eight différent solv- 
ents. Only the second solvent is alleged to hâve been used 
by the défendant. It is thus described in the spécification : 
"Camphor or camphor oil, or mixture of the same, in con- 
junctiou with alcohol or spirits of wine, the same to be em- 
ployed in about equal proportions." The claim is in thèse 
words: "The préparation and use of solvents of xyloidine, 
such as hâve been before described, so as to render xyloidine 
more easy of conversion into compounds coutaining xyloidine, 
which are suitable for applications in the arts and for indus- 
trial purposes." The défendant has infringed this claim by 
using camphor, in conjunction with alcohol, as a solvent of 
xyloidine. The défendant mixes ground and dried xyloidine 
with pulverized dry camphor, and then immerses the mixture 
in alcohol until the xyloidine is dissolved. It is dissolved by 
the joint action of the camphor and the alcohol. Neither 
alone is a solvent of xyloidine. It is immaterial, so far as 
the invention and the claim of the patent are concerued, 
whether the camphor and the alcohol are mixed so as to dis- 
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solve the camphor in the alcohol and then the xyloidine îs 
put into the solution, or whether either the alcohol or the 
camphor is first mixed with the xyloidine and then the third 
substance is added. The bringing of the three together, 
causing the xyloidine to be dissolved or softened, so as to be 
more easy of conversion or working into compounds or arti- 
cles containing xyloidine, is the invention. Making use of 
the solvent power of camphor and alcohol, when in the prés- 
ence of each other and of the xyloidine, is the essence of the 
invention. The use of the camphor and the alcohol in about 
equal proportions is net of the essence of the invention. 
They are stated by the patentée to be useful in thèse propor- 
tions. But the évidence shows that the real invention was 
the discovery of the fact that camphor and alcohol, when 
united, would be a solvent of xyloidine. 

The novelty of the invention of this solvent is attacked, but 
without Buccess. The évidence is vohiminous, and has been 
carefuUy considered, with the resuit that the défendant has 
failed to show want of novelty. The prior patents adduced 
and examined are the English patent to Cutting, No. 1,638, 
of 1854; and the English patents to Parka, No. 2,359, of 
1856, No. 2,675, of ■ 1864, No. 1,313, of 1865, No. 1,695, of 
1867, and No. 1,614, of 1868. Park's pamphlet of 1867, and 
Gamielin's Hand-book of Chemistry, of 1860, hâve also been 
considered, as well as the English patent to the plaintiff, No. 
2,666, of 1867. No other anticipation than the above seems 
to be considered by the defendant's expert, and he does not 
allude to the pamphlet. Another defence relied on is that 
one Parks communicated to the plaintiff, in England, the 
knowledge that alcohol and camphor united were a solvent 
of xyloidine, and that the plaintiff never made the invention 
himself. On the whole évidence, the défendant has failed to 
establish this defence. 

The other patent involved is No. 101,175, granted to the 
plaintiff March 22, 1870, for an "improvement in the man- 
ufacture of xyloidine and its compounds." There are five 
claims in the patent. The second alone is alleged to hâve 
been infringed. The spécification says: "The second part 



SPiLL V. celluloïd makdf'g co. 709 

of my invention relates to the bleaching of xyloidine, and is 
as follows : When it is desired to bleach or whiten the xyloid- 
ine, I bleach it directly after the removal of the acids, and 
before removing it from the vat. This I do by any of the 
well-known means, preferring a solution of chlorine, or a solu- 
tion of chloride of lime or soda, which I add to the xyloidine, 
making use of alternate stirrings and resta, for a sufficient 
time, until the xyloidine is whitened. The solution is again 
drained off, and the xyloidine is repeatedly washed with water, 
in order to remove any excess of bleaching agents or any 
residue from such agents, wlien it will be found to be ready 
to be submitted to pressure in order to free the same from 
water, and may then be opened out, so as to prépare it for 
drying, dissolving, or other purposes." The second claim is 
in thèse words: "The proeess of bleaching xyloidine in the 
manner herein specified." That portion of the spécification 
which précèdes the statement of the second part of the 
invention relates to the treatment of vegetable fibre or lignine 
with acids, to couvert it into xyloidine and render it soluble 
in suitable solvents. The fibre is intimately mixed with the 
acids by appropriate means, then the acids are strained and 
pressed from the fibre, which is now xyloidine, and it is sub- 
jected to a washing and stirring with water until it is nearly or 
quite free from acids, and the water is then drained off. 
The washing is doue in a washing vat. The bleaching, as 
before stated, is done "directly after the removal of the acids," 
and before the xyloidine is removed from the vat.' The évi- 
dence shows that the real invention of the plaintiff, in this 
regard, was to bleach xyloidine by ordinary bleaching agents, 
directly after the converting acids had been washed out of it, 
and before anything had been mixed with it which might 
interfère with the action of the bleaching agents. This is, 
fairly, the sensé of the spécification. Whether the bleaching 
is done in the washing vat or not, or in a solution of the 
ordinary bleaching agent, or by such agent not in a solution, 
are immaterial matters. The essential discovery was, that 
an ordinary and well-known bleaching agent, of the character 
of chlorine, or chloride of lime or chloride of soda, if applied 
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to xyloidine, when it had become such and haJ been freed 
from the converting aeids, and while it remained in that 
Btate, would act upon it to bleach it. The défendant treats 
paper with acids to make xyloidine, then washes ont the 
acids. then grinds it, and, while it is being ground, applies 
bleaching powders to it. The évidence is satisfactory that 
one of such bleaching powders is permanganate of potash, 
and that it was a well-known and ordinary bleaching agent 
at the time of the plaintiff's invention. Therefore infringe- 
ment is established. 

It is contended for the défendant that the claim in regard 
to bleaching does not claim a patentable invention, beeause 
it is merely the use to bleach xyloidine of what had been 
before used to bleach fibrous material not converted into 
xyloidine. The true view is well expressed by Professer 
Seeley, the plaintiff's expert. The defendant's expert, Mr. 
Edward S. Eenwick, had cited four English patents, those 
to Martin, No. 7, of 1864, to Keeves, No. 2,797, of 1860, to 
CoUyer, No. 550, of 1859, and to Eeeves, No. 3,293, of 1866, 
as describing the treatment of vegetable fibre with a solution 
of chloride of lime or of soda, substantially as the plaintiff's 
patent describes xyloidine as being treated with a solution of 
chloride of lime or of soda. Professor Seeley says: "The 
patents referred to by Mr. Eenwick cover inventions relating 
to bleaching, by means of ordinary bleaching agencies, the 
ordinary fibrous substances which are used for clothing, paper 
stock, etc. I do not find in them anything which has 
more bearing upon the novelty of Spill's invention than what 
might be included in the matter which Spill regards and de- 
fines as old and well known. Previous to Spill's time, the 
ordinary bleaching materials and methods were only applied 
to a peculiar class of substances, namely, those substances of 
fibrous character which were useful only by reason of that 
fibrous character. Spill's invention brings the utility of 
bleaching upon a new kind of material, and brings it where 
it was very désirable, but where it was supposed to be imprac- 
ticable. It is true that pyroxyline" (xyloidine) "has a fibrous 
structure, but this fibrous structure is not any essential or 
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useful property in it. In fact, in this art, pyroxyline does 
not become useful until the fibrous structure is destroyed. 
Pyroxyline is not useful for any of the purposes to -which the 
materials formerly bleached were applied. Pyroxyline is 
very différent, in chemical character and composition, from 
the old bleachable materials. If pyroxyline had not the 
fibrous structure, probably the question of invention in this 
case would not bave arisen, for then it would bave ap- 
peared plainly that the case would bave been very similar to 
tbat of (suppose) bleacbing charcoal by ordinary bleaching 
agents. In the absence of experiment, the bleacbing of a 
substance like pyroxyline would secm impracticable, almost 
incredible. The theory of ordinary bleacbing is, that the 
coloring matter of goods to be bleached is of a complicated 
and unstable character, and is destroyed by the powerful 
chemical action of the bleaching agents, chlorine, oxygen, 
etc. Inasmuch as pyroxyline, in its manufacture, bas been 
exposed to the action of some of the most powerful chemi- 
cal agents which are known, it is unreasonable to suppose that 
any of the unstable coloring matter could be left in it. The 
bleaching of pyroxyline bas often been proposed and attempt- 
ed ; it was especially désirable in this art ; but it is my opin- 
ion that a chemist would exhaust ail other théories before he 
would think of ordinary bleaching agents for the purpose. 
The subject had come up in my mind several times before 
SpiU's invention, and I was unwilling to crédit the efficacy of 
bis plans until they were actually demonstrated to me. I 
know of very few inventions wbere so novel and useful results 
hâve been obtained by such simple and unlooked-for methods." 
There is no évidence to countervail this view. 

The défendant bas introduced évidence for the purpose of 
establishing that the invention claimed by the plaintiff in 
regard to bleacbing xyloidine was previously known to 
Parkes, and was communicated by him to the plaintiff, and 
was not in fact invented ' by the plaintiff. The burden of 
showing this is on the défendant, and, on the whole évidence, 
it bas not succeeded in doing so. 

The défendant claims to bave shown that other inventions 
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claimed in the two patents were not new, so as to affect tlia 
question of costs. Bat the attempt cannot be iield to hâve 
been successful. 

There must be the usual decree for the plaintilï, for an 
acGount and an injunction, as to the claims above heid to 
hâve, been infringed, with costs. 
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Circuit Court, E. D. Pennsylvania. June4, 1880.) 

Admiealty— HoMK PoKT— Kksidencb op Owkek— Fokbign Registbt. 
The port in which the owner of a vessel residea is her home port, 
although she has a foreign registry and sails under a foreign flag. 

Per Butler, J. As against one who had been misled by such repré- 
sentations, the owner would not be allowed to assert the contrary. 

Friokitt of makitimb oveb statuto ut Liens. — Maritime liens for sup- 
plies f urnished to a vessel in a foreign port liave priority over liens given 
by State statutes for repairs subsequently furnished in her home port. 

DiSTRIBOnON AMOTSa MABITIME LiEN CLAIMANTS— ORDEB OF PAYJIEifT, 

Semble maritime liens of the same class or rank, upon a vessel, should 
(as a gênerai rule) be paid out of the proceeds of the sale in the inverse 
order of thelr création, without distinction between creditors of the 
same class, who are concurrently ensaged in fitting the vessel for an 
intended voyage, and without respect to the dates of attacliment. 
2%e Pathjinder, 4 Weekly Notes, 528, not folio wed. 

Makitijee Liens— Sbevices of Watcuman and Ship Keepbr.— The 
services of a watchman and shiplieeper, reudercd while the vessel is in 
port, do not create a maritime lien. 

Samb — Services of Stbvbdoiîe. — The services of a stevedore in loading 
a vessel in her home port do not create such lien. 

Same — Agebement hypothbcating Vessel — When not a Bottomkt 
Bond — Advakces to Vbssbl m Home Poet. — While a ship was in her 
home port her master, who was also her owner, borrowed money f rom 
parties abroad, and gave them a written agreement, providing that for 
such money they should hâve, " besides the responsibility of the owners, 
a lien on the ship and freight;" that the same were hypothecated to them, 
and Ihat he would make them a remittance of the freight from Oporto, 
(the vessel 's destination.) Bdd, that this instrument was not a bot- 
tomry bond. 

HeU, further, that the vessel being in her home port, the fact that the 
money was advanced to relieve her necessities do notgive theadvancere 
a lien as against other attaching creditors. 

*Keported by Frank P. Prichard, Esq., of the Philadelphia Bar. 
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In Admiralty. 

Exceptions to report of commissioner appointed to report 
as to the distribution of tiie proceeds of the sale of a vessel 
under admiralty process. The brig E. A. Barnard was reg- 
istered at St. Andrews, New Brunswick, and sailed under the 
British dag, but was owned by lier master, S. P. Willeby, 
who resided at Philadelphia. In the spring of 1879, upon 
the return of the vessel from a voyage to the Mediterranean, 
she had extensive repairs made to her at Philadelphia. In 
May, 1879, while she was still at Philadelphia, and loading 
for Oporto, a libel was liled against her by Thurlow & Sons, 
for supplies furnished in New York in July, 1878. Before 
any decree was obtained varions libels of intervention Were 
filed, as foUows : 

By Merchant & Co., and by varions other parties, ciaiming 
liens for repairs furnished at Philadelphia, in the spring of 
1879. 

By Eobert M. Wilson for wages as watchman and ship 
keeper at Philadelphia. 

By Grâce & Linderman for services as stevedores in load- 
ing the vessel, at Philadelphia. 

By Baring Bros. & Co. for money advanced to the master 
under the following circumstances : Stetson & Co., the 
agents for the vessel at Philadelphia, had from time to time 
made disbursements on account of the vessel, many of which 
were for wages, and other objects that were maritime lieûs. 
Baring Bros. & Co. subsequently authorized the master to draw 
upon them for £430, for the vessel's disbursements at Phila- 
delphia. The master drew for this sum in favor of Stetson 
& Co., who applied the money to their account for the pre- 
vious advances. Accompanying the draft was the following: 
instrument : 

"Philadelphia, May 16, 1879. 
"Messrs. Baring Brothers & Co. 

"Gentlemen: The British brig E. A. Barnard, under my 
command, Will sail May 24th for Oporto, having on board a 
cargo of corn in bags. Freight amounting to iôSO. Ta 
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provide necessary funds to pay ship's disbursements liere, for 
which ship and owners are liable, I hâve valued upon you 
this day for £430, at sixty days' sight, in favor of D. S. Stet- 
son & Co., which please accept, for amount of which draft 
please insure the freight, loss payable to you, debiting pre- 
mium, as well as amount of draft and your commissions, to 
account of said ship and owners ; it being understood that for 
ail such amounts you hâve, besides the responsibility of the 
owners, a lien on the ship and freight, and the same are 
hypothecated to you accordingly, with power to you to coUect 
freight if you choose. I shall make you a remittance from 
Oporto of the whole amount of my freight, less expenses, to 
be placed to the crédit of my ship-owners as soon as I realize 
from my freight. The recourse to owners, and lien on ship 
and freight, given as above to Baring Bros. & Co., after 
acceptance, are to operate in favor of the holder of the bill 
before acceptance. 

"Eespectfully, your obedient servant, S. P. Willeby. 
"P. S. My vessel is owned as follows: S. P. Willeby." 
The vessel was sold under a decree of the court, and the 
distribution of the proceeds referred to a commissioner, (Mor- 
ton P. Henry, Esq.,) who reported that as between the lien 
for supplies furnished in New York in 1878, and the liens 
for repairs in Philadelphia in 1879, the latter should hâve 
priority, under the principle established by the authorities 
that the last service advanced for the vessel's necessities 
takes precedence, and that liens of the same class should 
therefore be paid in the inverse order of the dates of their 
création, except as to claims of material men, who concur- 
rently gave crédit to the vessel in fitting her for a voyage, 
and who were, therefore, entitled to distribution pro rata. As 
between the various lien claimants for repairs made at Phil- 
adelphia in 1879, he reported that in accordance with the 
above principle they would be entitled to share j)ro rata, but 
that he felt himself bound by the décision in The Pathfinder, 
4 Weekly Notes, 528, to award them priority in the order of 
the dates at which their respective libels were filed. The 
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commissioner refused to allow the claitns of Eobert M. Wil- 
8on and Grâce & Linderman, on the ground that their serv- 
ices gave them no maritime lien. 

With regard to the claim of Baring Bros. & Co., he re- 
ported that the instrument given to them was not a hottomry 
bond; that their advancea, under the circumstances, gave 
them no maritime hen, and that by the application of their ■ 
money to the previous advances made by Stetson & Co. they 
acquired no lien by subrogation as against the other attach- 
ing creditors. 

To this report exceptions were filed by Thurlow & Sons, 
Merchant & Co., Wilson, Grâce & Linderman, and Baring 
Bros. & Co. 

Edward F. Pitgh and James B. Roney, for Thurlow & Sons. 

Henry O. Ward and Henry Flanders, for Merchant & Co. 

Edward F. Pugh, for Eobert M. Wilson. 

John A. Toomey, for Grâce & Linderman. 

Henry R. Edmunds, for Baring Bros. & Co. 

Butler, D. J. The exception filed by Grâce & Linderman, 
stevedores, must be dismissed. I agrée with the learned com- 
missioner that such services do not create a lien. This view 
is, I believe, consistent with the uniform praotice in this dis- 
trict, and with ail the American cases, except that of The 
George T. Kemp, 2 Lowell, 477, in which the vessel was held 
to be foreign, and the décision put on that ground. As is 
said in The A. R. Dunlap, 1 Lowell, 350, the reason given for 
holding that such contracts are not maritime is not satisfac- 
tory, because the contracts of material men are not more so. 
But liens are allowed in such cases because the materials and 
supplies enable the vessel to make her voyage. The other 
reason assigned — that the cargo is a collatéral matter, and 
not a part of the vessel's necessary equipment — is more to 
the purpose, though not entirely satisfactory, either, because 
the vessel cannot be used to advantage without a cargo. But, 
says Judge Lowell in this case : "It is important to adhère to 
the décisions, and I shall foUow them in this respect, though 
1 doubt their application to a foreign vessel." Subsequently, 
in The George T. Kemp, the sâme distinguished judge, as hae 
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been seen, held the vessel there involved to bo foreign, and, 
therefore, allowed the stevedore's claim. 

While the circumstances of that case are very similar to 
those of the one before us, I cannot accept the conclusion 
that the vessel should be treated as foreign. She, clearly, is 
not. lier owner résides hère, and hère, therefore, is her 
home. That she has a foreign registry, and sails under a 
foreign flag, does not seern to be important. As against one 
who has been misled by such représentations, the owner 
■would not be allowed to assert the contrary. But hère there 
has been no misleading. The résidence of the owner in Pliil- 
adelphia was well understood, and that the home of the ves- 
sel was therefore hère, ail persons dealing with him were 
bound to know. For necessary services and supplies fur- 
nisbed in foreign ports liens are allowed, on the presumption 
that crédit is given the vessel, inasmuch as the owner, per- 
sonally, has none there. When at home the presumption is 
reversed, and the crédit treated as given to the owner person- 
ally. What différence can it make, therefore, that the owner 
registers his vessel abroad and sails under foreign colora? 
Thèse facts do not affect the presumption on which alone the 
question of lien dépends. But, aside from the reasonableness 
of this view, the point has been so decided in this court after 
full considération. In McCorker v. The Brig Tlwmas Walker, 
the owners, residing in Philadelphia, had their vessel regis- 
tered abroad, and sailed under foreign colors, to avoid danger 
from rebel cruisers during the late war, and a lien was claimed 
for services rendered hère on the ground that she was foreign. 
The claim was disallowed by the district court, and, on appeal, 
by the circuit court also ; Judge Grier filing a written opin- 
ion, in which, while expressing sympathy with the plaintifïs, 
be held that the foreign registration, and the useof a foreign 
flag were unimportant, in view of the owner 's résidence hère, 
and the claimant's knowledge of this fact. 

The exceptions filed by Baring Bros. & Go. must also be 
dismissed. The instrument they hold is not a bottomry bond. 
The informality it exhibits would be unimportant if it con- 
tained the essential éléments of such a contract. But it does 
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not. The élément of marine risk is wanting. The language, 
"I shali make y ou a remittance from Oporto," etc., (relied 
upon by the claimants, in thia respect,) does not indicate 
that reiinbursement is to dépend upon the safe arrivai of the 
vessel there. It bears no resemblance to the expression, 
"The amount to be paid in one month after the ship'a arrivai 
at any port of discharge in Great Britain," contained in the 
instrument involved in The Nelson, 1 Haggard, Ad. Eep. 169 ; 
as the court there said, "If the port was never reached, the 
time appointed for payment would never arrive." While the 
language of a bottomry bond should not leave the question of 
marine risk open to doubt, that of the instrument before me 
seems to be plainly inconsistent with the assumption of such 
risk. The ^stipulation for the owner's personal obligation can- 
not be reconciled with the idea that the vessel alone was 
looked to. Where the instrument is executed by the master, 
and a bottomry contract clearly appears to hâve been intended, 
a provision for such personal responsibility (being clearly 
beyond the master's authority) has been held void. This is 
reasonable, as well as just. But where the instrument is 
executed by the orcner, the provision not being liable to this 
objection, its insertion bears with very great (though, possi- 
bly, not controlling) force on the question of marine risk. 

The instrument held by Baring Bros. &Co. cannot, there- 
fbre, be treated as a bottomry bond. Nor can the transaction 
out of whioh it grew, separately considered, be held sufficient 
to support an ordinary maritime lien. Furnishing the means 
required to relieve a vessel's necessities, in a foreign port, 
would undoubtedly be sufficient. But hère, as has been de- 
termined in passing upon the claim of the stevedore, the 
vessel was at home; and (looking at the transaction inde- 
pendently of the paper, as must be done in considering this 
aspect of the claim) the inference that it was credited (the 
only ground on which such a lien can rest) is inadmissible. 
Thèse claimants cannot, therefore, receive anything, as 
against the lien creditors. If a balance remained for the 
owner, they might stand in his stead, as upon a mortgage, or 
other hypothecation not of a maritime nature. 

8* 
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The second exception, filed by Marchant & Co., "that tbe 
oommissioner erred in not paying pro rata ail the claimf 
for services rendered the vessel after arrivai in Philadel- 
phia on her last voyage, irrespective of the order oî at- 
tachaient," is more serious. The report in this respect 
is against the commissioner's judgment of the law, but in 
conformity ta what he understands to bave been the détermi- 
nation of this court in The Pathfinder, decided in 1877. 
Whether this understanding is correct I need not inquire. 
The case was peculiar in its facts, and upon the record is 
not readily understood. As no written opinion was filed, it 
cannot now be known, vrith certainty, what views controlled 
the court in entering the decree. According to the reported 
observations of tbe judge, made during the argument, his 
views of the law at that time were not such as the oommis- 
sioner ascribes to him, though the decree subsequently 
entered seems to support the commissioner's conclusion, 
"that the case is authority for the rule that claims are to be 
satisfied out of the vessel's proceeds, according to the date of 
proceedings against it." 

The commissioner does not, however, foUow this rule thui 
broadly stated, but as he says : "Considering how such a rule 
would destroy the well-established principle of priority in mari- 
time liens by which the material man or salvor, whose service 
or expenditure has preserved the vessel as a security for a pre- 
existing debt, has a priority, so that practieally the last serv- 
ice advanced for the vessel's necessities taies precedence 
ûver a previous one, the commissioner believes that such wai 
not the intention of the learned judge who decided the case, 
but that it was intendedto apply the principlesof pnor^ei«u» 
totho particular circumstances of that case." It is not elear, 
however, that the circumstances of the case justify this dis- 
distinction ; and the intelligent counsel of Thurlow & Son, 
(whose attachment was first in time,) earnestly contending 
that they do not, claims that his clients are entitled, under the 
authority of that case, to préférence for supplies furnished on 
a previous voyage. The unreasonableness of the rule thus 
stated, and the great improbability that the learned and emi- 
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nent Judge who decided the case -would adopt it, are quite 
sufficient to justify seriouB doubt whether the case is correctly 
understood. 

With the limitation put upon it by the commisBioner, the 
rule is scarcely lésa unreasonable. Why sb^uld one of sev- 
eral individuals, who are concurrently creditiiig a vessel with 
supplies for an intended voyage, and entitled to liens, be 
preferred over the others because he happens to secure the 
first prooess ? "Why should the rights of parties thus be made 
to dépend upon the resuit of a scramble ? Such a rule would 
forbid ail forbearance or indulgence of the vessel, and require 
each créditer to proceed to sue out an attachment at the ear- 
liest practicable moment. Support for the rule, however, 
in its broadest aspect, as well as the limited one adopted by 
the commissioner, may be found in a few cases ; but, in my 
opinion, the decided weight of modem authority in this eoun- 
try is against it in either aspect. The Paragon, Ware's Eep. 
330; The America, 16 Law Eep. 264; The Fanny, 2 Lowell's 
Kep. 508, each involved the question, and in each it was 
held, after a careful examination of the authorities, that 
liens of the same class or rank, upon a vessel, should (as a 
gênerai rule) be paid out of the proceeds of sale in the inverse 
order of their création, without distinction between creditors 
of the same class, who are concurrently engaged in fitting the 
vessel for an intended voyage, and without respect to the 
dates of attachment. In ÎTie America importance is attributed 
to the decree in this respect ; but it is said the court will con- 
trol the decree, so as to avoid an improper préférence. In 
The Fanny, however, decided more reeently, Judge Lowell 
says: "One who obtains a decree obtains no priority thereby 
over others whose liens are, of themselves, of equal degree, 
where ail the claims are pending together If there has been 
a break, such as a voyage, those who hâve supplied the last 
voyage hâve a préférence over those who furnished an earlier 
outfit." While thus repudiating the suggested advantage of 
a decree, he refers approvingly to the careful and elaborate 
opinion of Judge Hall as a correct exposition of the rules 
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and prlnciples prevailing in this country respecting maritime 
liens. 

In view of the high authority of thèse cases, and the jus- 
tice of the principles they promulgate, I think The Pathfinder 
(granting that it is understood) should be treated as a mis- 
take, and be disregarded. I feel the less hésitation in adopt- 
îng this conclusion, in conséquence of the présence of Circuit 
Judge McKennan at the argument, (who kindly consented 
to sit with me, that the benefit of his judgment might be had 
without an appeal,) and his concurrence in this opinion. 

Had we hère only the Philadelphiai creditors, the décision 
of this question 'would hâve been unnecessary; as their liens 
dépend on the local statute, they can claim only what it gives. 
And it expressly provides that if the proceeds of the vessel 
"shall not be sufficient to satisfy ail the liens, the same shall 
be paid pro rata." The fédéral courts, in enforeing such 
liens, must necessarily look to the statutes out of whieh they 
grow to ascertain the rights of claimants. The claim of 
Thurlow & Son, however, for supplies furnished in a foreign 
port, renders a décision of the question necessary. Thèse 
gentlemen, as appears by what has been already said, obtain 
no advantage by means of their early attachment; and in 
conséquence of the supplies having been furnished for a pre- 
vious voyage, their lien is inferior to that of the Philadelphia 
creditors. They cannot, therefore, participate with them in 
the distribution. 

We agrée with the commissioner respecting the claim of 
Mr. Wilson, and disallow it for the reasons he states. 

AU the exceptions are dismissed, saving the second, filed 
on behalf of Clark Merehant, which is sustained. The report 
of the commissioner must be reformed accordingly. 

JtJNE 3, 1880. While engaged in writing the foregoing 
opinion, I was impressed with a belief that the statutory liens 
should be treated as subordinate to the maritime lien of Thur- 
low & Son, although the latter is on account of a prior voyage; 
but as the point was not made before the commissioner nor 
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on the argument, I was indisposed to raise it. On a sugges- 
tion to counsel since, however, it has been carefully examined 
and discussed, and is ascertained to be well founded. The 
maritime law of the country is a part of the fédéral System, 
administered alone by the fédéral courts, and a concession of 
right to interfère with it in any respect by the states, is dif- 
ficult to reconcile with reason. That they may interfère, 
however, to some extent, as by creating liens for supplies 
furnisbed, and repairs made in home ports, is well settled, 
though the fact is rarely referred to by the courts without an 
expression of regret that it is so. The Gen. Smith, 4 Wheat. 
438; Peyrouxv. Howard, 7 Peters, 324; Orléans v. Phebus, 11 
Peters, 175; The St. Lawrence,! Bla.c\, 522; The Lattawanna, 
21 Wall. 580. No further interférence, however, has been 
permitted, and no instance is found in which such statutory 
liens hâve been allowed to displace or supersede liens created 
by the maritime law. They are but quasi maritime, hâve 
uniformly been so considered by the courts, and are recog- 
nized and allowed only after ail maritime liens proper are 
paid. The creditors holding them are citizens of the state, 
and it is permitted to direct the order in which their claims 
shall be paid. To allow state législation a greater effect 
would be to concède the right to alter and change the mari- 
time law of the nation in a most material respect. The right 
BO to change and alter has been most emphatically denied, 
(as in principle it must be,) whenever the subjeet has been 
mentioned. The Lattawanna, 21 Wall. 580; The St. Lato- 
rence, 1 Black, 522 ; and other cases therein cited. 

What altération could be more material than that of 
divesting, superseding, or in any respect changing the order 
of satisfying, liens? While the précise question uhder 
considération hère has rarely been raised, under circum- 
stances requiring décision, it has in a few instances ; and the 
cases in which the gênerai subjeet has been incidentally 
remarkèd upon by the judges are numèrous. Evéry dé- 
cision, and every expression, found, is in harmony with thô 
view herein stated. The St. Joseph, Brown's Adm. R. 203; 
The Harrison, 2 Abb. U. S. 74; The John Richards, 1 Bis». 
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106; The N. W. Thamas, 1 Biss. 219; The, Royal Saxon, 2 
Am. L. Eeg. 324; The Ghusan, 2 Story, 455 ; 1 Sprague, 39 ; 
Smith V. Steamer Eastern, 1 Curtis, 259; The Hiawatha, 5 
Sawyer, E. 160; Francis v. The Harrison, 1 Sawyer, E. 353; 
mil é Conn V. The Golden Gâte, 6 Am. L. Eeg, (0. S.) 273; 
The Kate Hinchman, 6 Biss. 367; The Grâce Greenwood, 2 
Biss. 131. 

The lien of Thurlow & Son was not lost, by lapse of time, or 
other cause; The Atlantic, Crabbe, 440; The Bebecca, 1 
Ware, 188; The Prospect, 2 Blatch. C. C. 527; The Young 
Mechanic, 2 Curtis, 404 ; The Ghusan, 2 Story, 468. 

The olaim of Thurlow & Son must, therefore, be paid in 
advance of the statutory liens. 



EoBEBTS V. The Babk Windeembbb, etc. 
{District Court, S. D. JfewFork. May 19, 1880.) 

Admtrai-tt— Maritimb Service.— The removal of ballast from a foretgn 
vessel, while In port, for the purpose of putting her in condition to re- 
ceive cargo for an intended voyage, constitutes a maritime service. 

F. A. Wilcox, for libellant. 

W. W. Goodrich, for claimant. 

Choate, D. J. This is a libel in rem against a foreign ves- 
sel, upon a contract made by the master with the libellant, 
for labor and services in removing the ballast, while in this 
port, for the purpose of putting her in condition to receive 
the cargo for her intended Toyage. The libel avers that the 
services were performed on the crédit of the vessel. The 
owner has appeared as claimant, and excepts to the libel on 
the following grounds: First, that the same does not state 
f acts sufficient to eonstitute a maritime lien or cause of action 
herein; second, that the court has no jurisdiotion upon the 
allégations of the libel; third, that the action is founded 
upon a contract to pay for services performed by the libel- 
lant as stevedore, in unloading the said bark. 
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It is argued for the claimaut that the contract sued on 13 
not a maritime contract, and that it cannot be distinguished 
in principle from the contract of the master with the steve- 
dore for unlading the ship, which, it is claimed, has been 
held not to be a maritime contract, giving a lien on the ship 
for its enforcement, or of which the admiralty has jurisdic- 
tion. 

In the case of The Amstel, Bl. & H. 215, (1831,) the ques- 
tion, whether a stevedore has a lien on the vessel for his 
services, came before this court, and it was held by Judge 
Betts that the suit in rem could not be maintained. He says : 
"This action is resisted in the first place on the ground that 
the libellant has no lien upon the vessel, because his services 
as a stevedore were not in their nature maritime, and were 
really performed on land. It is to be remarked that the ser- 
vices consisted of nothing done to the vessel in her repair- 
ing and refitting, but of labor expended partly on board and 
partly on shore in discharging her cargo. This description 
of service has never yet been recognized as of a privileged 
order. It does not fall within the extensive list of debts 
privileged by the civil law, nor does it seem to be compre- 
hended -within tbe principle upon which a lien or privilège is 
allowed. A vessel is made chargeable with certain services 
because they are necessary for her préservation or useful 
employment. Under this head is embraced the compensa- 
tion of material men and others for labor done upon the 
vessel, or in her navigation, or in promoting the health or 
comfort of the ship's company on a voyage. The language 
of the civil law has direct référence to this description of 
service, and the French law, which gives a broader applica- 
tion to the privilège than has ever been yielded in England, 
does not extend it beyond those engaged in labors connected 
with the equipment or refitment of the vessel, either in re- 
spect to the vessel herself or her necessary stores, her crew, 
etc., or in services performed on her during her voyage. The 
American law has never gone beyond the doctrines recog- 
nized in the continental courts of Europe, and it seems to 
me that it would be a departure from the well-understood 
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terms of the maritime law in this respect, and from the 
principle which pervades its enactments, to giye a lien upon 
the vessel to a claim of the character of the one now under 
considération. It in no respects merits such privilèges any 
more than do the services of any other class of laborers in 
any work conneeted with the business of the ship. It does 
not seem to differ from a transportation of the cargo from 
one place to another on the land, and the cartman who hauls 
off the lading and facilitâtes the discharge of the vessel aids 
her in the same manner as the laborer who raises the cargo 
from the hold." 

The learned judge also found in that case an additional 
reason for denying the lien : that the services were in fact 
not performed upon the crédit of the vessel, but upon the 
Personal crédit of the master. 

In The Bark Joseph Cunard, Ole. 123, (1845), Judge Betts 
adhered to this ruling and denied the lien of the stevedores, 
and, as within the same principle, rejected the claim of light- 
ermen -who took the cargo from the shore to the ship while 
lying in the port of Mobile. The vessel was under a charter 
which relieved the ship as between her and the charterers 
from the expense of loading the vessel. This circumstance, 
however, does not seem to form the ground of the décision. 
Eeferring to thèse two charges for stevedores and lighterage, 
Judge Betts says : "It is an employment outside of the vessel, 
not contributing to her capabilities or security in navigation, 
or serviceable to her voyage. There is no différence in prin- 
ciple whether the cargo is brought to her side in the stream, 
or placed near her on a wharf. The ship is responsible for 
disbursements necessary to equip and put her in a condition 
(by men, provisions, etc.) to perform her voyage; but it 
would be giving a novel extension to the notion and range of 
tacit liens to subject her to ail claims collatéral and incidental 
to her dispatch. A cargo is no more than an incident to a 
voyage, and in no sensé necessary to enable the ship to per- 
form one. Debts arising out of such collatéral services or 
engagements may be chargeable upon the owner personally, 
as resting upon bis implied contracts; but the ship is not 
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necessarily pledged to their satisfaction more than for wages 
of the master, or other benefits to the mercantile adventure 
of the owner." 

In Cox V. Murray, 1 Abb. Adm. 341, (1848,) Judge Betts 
restâtes the grounds of the décision in the case of The Amstel. 

In tho case of The S. G. Owens, 1 Wall. Jr. 370, (1849,) 
Mr. Justice Grier held that a stevedore bas no maritime lien 
npon a foreign vessel for services in loading her. It was 
argued that the service was essentially maritime, being done 
on the ship, and essential to her carrying freight ; that for- 
merly the mariners performed this service, and had a lien for 
their wages, whether eamed in port or at sea, and that the 
stevedore, 'who for reasons of convenience is substituted for 
the mariners, is entitled to the same lien. The court ob- 
served that the argument was ingenious, but not supported 
by authority; that no décision or dictum was cited which 
would justify the court in treating this as a maritime service. 
He cites against the claim Phillips v. The Sattergood, Gilpin, 
3, in which Judge Hopkinson made it the test of a contract 
not being maritime — that it was neither made at sea nor for 
a service to be performed at sea, but made and to be per-r 
formed while the vessel was moored at a wharf within the 
body of a county. He then adds: "The stevedores are 
usually enjployed by the owner, consignée, or master, on 
their personal crédit; the service performed is in no sensé 
maritime, being completed befoi-e the voyage is begun, or 
after it is ended, and they are no more entitled to a lien on 
the vessel than the draymen and other laborers who perform 
services in loading and discharging vessels." 

It cannot, however, I think, be denied that later adjudica- 
tions hâve established a far less narrow and restricted défini- 
tion and test of what constitutes a maritime contract, of which 
the admiralty has jurisdiction, and, also, of the extent of the 
maritime lien as an incident of such a contract, than that 
contained in thèse early cases. Thus, in Ins. Co. v. Dunham, 
1 1 Wall. 26, the suprême court says : "As to contracts, it has 
been equally well settled that the English rule, which concèdes 
jurisdiction, with a few exceptions, only to contracts maae 
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upon the sea, and to be executed thereon, (making locality 
the test,) is entirely inadmissible, and that the true criterion 
is the nature and subject-matter of the contract, as wLether 
it was a maritime contract, having référence to maritime ser- 
vice or maritime transactions." 

In the case of The A. R. Dunlap, 1 Low. 361, (1869,) Judge 
Lowell followed, with hésitation, the cases of The Amstel, The 
Joseph Cunard, and The S. G. Owens, remarking, however, that 
the reason given that the service was not maritime did not 
appear to be décisive, because the contracts of other mate- 
rial men are no more so, and that the reason given that the 
cargo is a collatéral matter, and no part of the necessary 
equipment of the ship, was also unsatisfactory, because a ship 
cannot be used to advantage without a cargo. He adhered to 
the rule, however, in respect to stevedores, while doubtingits 
correctness, as a point settled by authority. 

In the case of the Bark Ilex, 2 Woods, 229, (1876,) Mr. 
Justice Bradley denied the lien of a stevedore as settled 
by authority, citing Cox v. Murray and The S. G. Owens^ 
Referring, doubtless, to the case of The A. R. Dunlap, he says 
that Judge Lowell thinks the reasons given in Cox v. Murray 
are not satisfactory ; and referring to Justice Grier's views in 
The S. G. Owens, he says they are so clear and forcible' "that 
he is not certain that he should corne to a différent conclusion 
if the question were a new one." But in the case of The 
Geœge T. Kemp, 2 Low. 482, (1876,) Judge Lowell reconsid- 
ered his décision in The A. R. Dunlap, and came to the con- 
clusion that the course of reasoning in the early cases, which 
he had followed before, had been declared unsound by the 
highest authority, so that "an adhérence to the mère resuit 
of those cases is not defensible on the ground of stare decisis, 
because it is standing by the- letter at the expense of the 
principle." Upon a careful review of the authorities he up- 
held the stevedore's claim for a lien on the vessel, enforceable 
in admiralty, as being for a maritime service. 

The case of The Ilex is not cited by him. As it was de- 
cided but a few months earlier it had not probably then been. 
published. 
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During the same year, and probably without the knowledge 
of either of thèse two décisions, Judge Welker held a steve- 
dore entitled to a lien. The Schooner Senator, 3 N. Y. Wkly. 
Dig. 430, He cites no case directly to the point, but relies 
on the authority of The Williams, 1 Bro. 216, where Judge 
Emmons lays down the gênerai rule, as the resuit of t)ie 
authorities, that "ail maritime contraots made within thé 
8cope of the master's authority do per se hypothecate the 
ship;" and he cites also, with approval, the opinion of Judge 
Ware, in The Paragon, that "every contract with the master 
within the scope of his authority binds the vessel, and gives 
the oreditor a lien for his security." He then adds : "There 
certainly does not seem to be any différence in prinoiple 
between this class of service and those performed by the 
sailors, the lightermen, the man who sets the rigging, who 
scrapes the bottom or paints the side of the vessel, or him 
who fumishes supplies, or tows the vessel in or out of port. 
They are ail necessary to the gênerai business of transporta- 
tion of the cargo, and contribute to the reward of capital em- 
ployed in the maritime service, and alike should be regarded 
as maritime service, and fumish a remedy against the ves- 
sel." 

Eecurring to thôse considérations of commercial necessity 
and convenience, out of whioh it ia supposed that this whole 
System of tacit hypothecation bas grown, it is difficult, as 
matter of principle, to limit the range of maritime service 
and maritime contracts, which carry with them, as an essen- 
tial part, a maritime lien enforceable in admiralty short of 
whatever services the master mayrequire, and whatever con- 
tracta he may find it necessary to make, as the agent of the 
foreign owner, in the performance of his duty in navigating 
and condueting the business of the ship, for the sucoessful 
prosecution of the voyage or adventure upon which she bas 
been dispatched by the owner; and this doctrine, which is 
inconsistent with that narrower principle by which the steve- 
dore's lieij was denied, seems to bave received the sanction 
of the suprême court of the United States. 

Thus, in The Emily Souder, 17 Wall. 669, Mr. Justice 
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Field says : "The steamer was detained at Maranham nearly 
five weeks, and the moneys advanced by the libellants, it is 
true, -were not entirely for the repairs to the vessel and the 
supplies needed for the voyage; they were intended and 
applied in part to meet the expenses of her towage into port 
and of pilotage, and' to pay the custom-house dues, consu- 
lar fées, and charges for médical attendance upon the sailors. 
Thèse varions items, however, stood in the same rank with 
necessary repairs and supplies to the vessel, and the libellants, 
advancing funds for their payment, were equally entitled as 
a security to a lien upon the vessel. " And, again, speaking 
of the presumption that the money was advanced upon the 
crédit of the vessel, the court says : "The presumption arises 
that sach is the fact from the necessities of the vessel, and the 
position of the parties considered with référence to the motives 
which generally govern the conduct of individuals. Moneys 
are not usuaUy loaned to étrangers, résidents of distant and 
foreign countries, without security, and it would be a violent 
presumption to suppose that any such course was adopted 
when ample security in the vessel was lying before the parties." 

This language is, of course, equally applicable to the par- 
ties who render services or supply anything necessary to the 
ship, as to those who furnish money to pay for the same. 
See, also, Ins. Co. v. Dunham, 11 Wall. 3 ; Thomas v. Osborn, 
19 How. 28-30. In accordance with the same view it was 
held by Judge Benedict, in The Onore, 6 Ben. 564, that the 
service of a cooper rendered at the request of the master, in 
coopering casks to fit them for delivery according to the con- 
tract of affreightment, though rendered partly on the wharf, 
was a maritime service, which carried with it a lien on the 
vessel. 

In England, the admiralty jurisdietion was, as is well nn- 
derstood, greatly curtailed through the action of the com- 
mon-law courts. Yet when, by Stat. 3 and 4 Vict. c. 65, § 
6, jurisdietion was conferred upon the admiralty court to 
enforce daims or demands for "necessarîes supplied" to for- 
eign ships, it was held that stevedores' services were neces- 
saries within the meaning of the act, and that stevedores had 
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a lien on the ship therefor. The Wabam, 1 Pr. Âdm. Dig. 
(2d Eng. Ed.) 364. . 

It is, therefore, entirely clear that the rulings of this and 
otlier courts, exeluding stevedores' claims from the class of 
maritime contracte, can no longer be considered author- 
ity for the exclusion of services of an analogous char- 
aeter. If the rule as to stevedores is adhered to — a point 
which the court is not called on to décide in this case — it 
must be whoUyon the doctrine of stare decisis, since it isnow 
out of harmony with the accepted principles of maritime law 
as declared by the courts of admiralty. This is the view 
taken of the rule by Judge Benedict. The Circassian, 1 Ben. 
209. In the présent casethere is, indeed, a very strong simi- 
larity between the services for -which this suit is brought and 
the service of the stevedore. The work done is precisely of 
the same nature. The only distinction is in the subject-mat- 
ter on which the labor is performed. In the one case it is 
work done in removing the cargo from the ship ; in the other, 
it is work done in removing the ballast. This distinction 
is enough, however, to take the case out of the rule appli- 
cable to stevedores. 

The ballast is not cargo. It is rather a part of the ship, 
like the beats, the sails, the anchors, the stores, and many 
other things that go to the f uU equipment of the vessel. The 
ballast is necessary to the complète and seaworthy ship, thongh 
unlike them it is so only under certain circumstances. While 
it is in its place in the ship it is to be regarded as a part of 
the ship and of her equipment. The service of removing it 
when she is to take on board her cargo is of the same char- 
acter as would be the removal of the anchors, or stores, or 
part of the cargo, if required, for the purpose of lightening 
her, that she might cross a bar, or come up at the wharf at 
which she is to discharge her cargo. The facts that the ser- 
vice is rendered wholly in port, that the vessel is not actually 
on a voyage, that it may be partly rendered on the land, do 
not make it otherwise than a maritime service on the forego- 
ing authorities. 

Indeed, I think it may weU be claimed that the service so 
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rendered cornes fairly within the définition of maritime service 
as given by Judge Betts in The Amstel, ^s being "labor con- 
nected with the equipment or refitment of the vessel." But, 
however this may be, I am of opinion that it is, from ^ts nature 
and on the authorities, a maritime service, because it is "nec- 
sary for the ship, her voyage or business." See, also, cases 
cited in 2 Low. 484; Ben. Adm. § 285. 

Since the foregoing waa written my attention bas been 
called to a décision of Judge Dyer that the storage of the sails 
of a vessel on the land is not a maritime service, for which a 
suit in the admiralty will lie. Huhhard v. Roach, 12 Chic. L. 
News, 298, [2 Fed. Eep, 393.] He commenta on and disap- 
proves of the opinion of Mr. Benedict, cited above from bis 
work on admiralty, to the effect that the stevedore's service 
is maritime ; and also his opinion that the storage of the sails 
is a maritime service. Ben. Adm. (2d Ed.) § 283. 

The authorities, however, which were cited in Hubhard v. 
Roach, and on which the décision is expressly put, very im- 
perfectly represent the présent state of this question, and for 
the reasons given above I am unable to concur in the reason- 
ing of the learned judge so far as it affects the question now 
before this court. 

Exceptions overruled, with leave to the claimant to answer 
within one week. 
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CoNBTANTiNB and others v. Thb Sohoonbb River Quebn. 

{Diitrict Court, S. D. New York. May 19, 1880.) 

Admiraltt— Maritime Service.— The weighing, inspecting and meas- 
uring of the cargo of a vessel constitutes a maritime service. 

F. A. Wilcox, for libellant. 

W. W. Goodrich, for claimant. 

Choate, D. J. This is a libel against the schooner River 
Queen to recover for services alleged to hâve been rendered 
by the libellant in weighing, inspecting and measuring the 
cargo preparatory to its delivery, and -which, by the contraot 
of affreightment, was required to be done by the vessel before 
delivery. The service is alleged to hâve been rendered at 
the request of the master and owners of the vessel. It is not 
alleged whether the vessel is domestic or foreign, nor that the 
service was rendered upon the crédit of the vessel. 

The owner appeared as claimant, and filed exceptions to the 
libel (1) that the court bas no jurisdiction upon the alléga- 
tions of the libel, and (2) that the contract upon which the 
libel is founded is not a maritime contract, such as to give 
the court jurisdiction. 

This case was heard with the case of The Windermere, ante, 
722, and submitted as involving upon the exceptions the same 
point as that case ; the only différence referred to by counsel 
being the différence in the nature of the service rendered. The 
point, therefore, does not seem to be raised whether, if the 
vessel is a domestic vessel, the libellant's claim,if in the nature 
of a claim for neeessaries furnished to the vessel, is limited 
to a claim in personam, on the facts stated in the libel, on the 
principle declared in The General Smith, 4 Wh. 438. Nor ia 
it made a ground of exception, as in The Windermere, ante, 
722, that the libel does not state a cause of action. 

The first exception seems not équivalent to that. The only 
point made in argument in support of either exception is that 
the contract declared on is not maritime. While, therefore, 
I hâve some doubt whether other points might not be raised 
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under the first exception, I shall assume that this is the only 
point wiiich the claimant desires to make. 

XJpon this question I cannot distinguiah the case from that 
of The Onore, 6 Ben. 564, in which it was held that the serv- 
ices of a cooper, in putting the cargo in order for delivery, 
performed partly on the ship and partly on the wharf, were 
maritime services. The reasons for this conclusion are given 
at length in the case of The Windermere, ante, 722. 

As Judge Benedict says, in The Onore: "Many maritime 
contraets are performed on land and by persons having no 
immédiate connection with the sea. The services in ques- 
tion are maritime, because they are a necessary part of the 
maritime service which the ship renders to the cargo, and 
without which the object of the voyage would not be aocom- 
Dlished." 

Exceptions overruled, with leave to answer. 
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Ira re Ah Chong. 

{Oireuit Court, D. Califvrnia. June9, 1880.) 

Chinese Tkeaty — Constitution. — Tbe statuts of Calif ornia prohibiting 
ail aliens incapable of becoming electors of the state from flshiug in 
the waters of the state violâtes the f ourteenth amendment of the con- 
stitution of the United^States, also articles 6 and 6 of the treaty with 
China, and is void. 

Habeas Corpus. 

Delos Lake and Thos. D. Riordan, for petitioners. 

A. L. JSart, Attorney General, for respon dents. 

Sawîee, g. J. Article 19 of the new constitution of Cali- 
fornia, headed "Chinese," in addition to the provisions 
referred to in Parrott's case, recently decided in this court, 
forbidding the employaient of Chinese by any corporation, or 
on any state, county, municipal, or other public work, also 
contains the foUowing provision : 

"Section i. The présence of foreignera inéligible to be- 
come citizens of the United States is declared to be dangerous 
to the well-being of the state, and the législature shall 
disoourage their immigration by ail the means within its 
power. Asiatio coolieism is a form of human slavery, and 
is forever prohibited in this state ; and ail contraets for coolie 
labor shall be void. AU companies or corporations, whether 
formed in this oountry or any f oreign country, for the impor- 
tation of such labor, shall be subjeet to such penalties as the 
législature may prescribe. The législature shall delegate ail 
necessary power to the incorporated cities and towns of this 
state for the removal of Chinese without the limita of sueh 
oities and towns, or for their location within prescribed por- 
tions of those limits ; and it shall also provide the necessary 
législation to prohibit the introduction into this state of 
Chinese af ter the adoption of this constitution. This section 
ehall be enforced by appropriate législation." 

In obédience to the mandate of the constitution requiring 

thèse provisions to be enforced by appropriate législation, the 

législature, besides the act in question in Parrott's case, 

passed three other acts: One on AprU 3, 1880, entitled 

9* 
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"An act to provide for the removal of Chinese whose présence 
is dangerous to the well-being of communities outside the 
limits of cities and towns in the state of California," in 
which it is pravided that "the board of trustées or other 
législative authority of any incorporated eity or town, and 
the board of supervisors of any incorporated city and county, 
are hereby granted the power, and it is hereby made their 
duty, to pass and enforce any and ail acts or ordinances or 
resolutions necessary to cause the removal without the limits 
of such cities and towns, or city and county, of any Chinese 
now within, or hereafter to corne within, such limits," St. 
1880, p. 114, Another act on April 12, 1880, entitled "An 
act to prohibit the issuance of licenses to aliens not eligible 
to become electors of the state of California," which provides 
as follows: "Section 1. No license to transact any business 
or occupation shall be granted or issued by the state, or any 
county or city, or city and county, or town, or any municipal 
corporation, to any alien not eligible to become an elector of 
this state. Section 2. A violation of the provisions of section 
1 of this act shall be deemed a misdemeanor, and be pan- 
ished accordingly," And on April 23, 1880, still another 
act, entitled "An act relating to fishing in the waters of this 
state," which provides as follows: "Section 1. AU aliens 
incapable of becoming electors of this state are hereby pro- 
hibited from fishing, or taking any fish, lobsters, shrimps, or 
shell-fish of any kind, for the purpose of selling or giving to 
another person to sell, Every violation of the provisions of 
this act shall be a misdemeanor, punishable upon conviction 
by a fine of not less than $25, or by imprisonment in the 
county jail for a period of not less than thirty days." 

AU thèse acts, as well as the aots and constitutional pro- 
visions considered in Parrott's case, are in pari materia ; and, 
being so, indicate and illustrate the motive or purpose of the 
passage of any one of them. The petitioners in the several 
cases, subjects of China, of the MongoUan race, were arrested 
for taking fish in San Pablo bay, within the state, and selling 
the same in violation of the provisions of thé last-named act, 
tried aud convicted bcfore the proper court, and sentenced to 
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imprisonment for the period of 30 days. Being imprisoned 
in pursuance of the judgments, they severally sued eut writs 
of habeas corpus, and now ask to be discharged on the ground 
that their imprisonment is in violation of our treaty with 
China, commonly known as the Burlingame treaty, and the 
fourteenth amendment to the national constitution. The 
attomey gênerai, wha appears for the respondent in the inter- 
est of the state, does not seek to re-open the question decided 
in Parrott'fl case, but he endeavors to distinguish the two 
cases, and relies upon McCready v. Virginia, 94 U. S. 391, to 
Bupport the distinction. Citizens of Maryland were in the 
habit of Crossing over the Une into Virginia, and planting 
oysters in the waters of the latter state. The state of Vir- 
ginia, desiring to préserve the profits of the business to its 
own people, passed an aet making it an offence for citizens 
of other states to take oysters from or plant them in the waters 
of Virginia. McCready was convicted and fined for planting 
oysters in Ware river, one of the waters of Virginia, in viola- 
tiori of this act. He claimed the act to be void on the ground 
that it was passed in violation of that provision of the national 
constitution which says: "Citizens of each state shall be en- 
titled to ail the privilèges and immunities of citizens in the 
several states." The suprême court held that the right to 
take fish in the public waters of the state is not a privilège of 
inter- state citizenship. It held the state to be the owner, 
Bubject to the right of navigation, of the tide-lands, and the 
tide-waters covering them; also of the fish therein, so far as 
capable of ownership, while running in the waters. The 
court, speaking by the chief justice, says: "Thèse (the fish- 
eries) remain under the exclusive control of the state, whieh 
bas consequently the right, in its discrétion, to appropriate its 
tide-waters and their beds to be used by its people as a com- 
mon for taking and cultivating fish, so far as it may be done 
without obstructing navigation. Such an appropriation is, in 
efïect, nothing more than a régulation of the use by the people 
of their common property. The right whieh the people of the 
state thus acquire cornes not from their citizenship alone, but 
from their citizenship and property combined. It is, infact, a 
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•property right, and not a mère privilège or immunity ofcitîzenshîp. 
94 U. S. 395. The right of citizens of Virginia to fish in the 
public waters of the state, therefore, is a property right vested 
in the citizen by reason of his local citizenship and as one of 
the common owners, and not a mère gênerai privilège; and 
the title to the property being in the public — in the state — it 
was held that the state might exclude ail others than citizens, 
the common owners, from enjoying the right. The court 
further says: "The right thus granted is not a privilège or 
immunity of gênerai but spécial citizenship. It does not 
'belong of right to the citizens of ail froe governments,' but 
only to the citizens of Virginia, on account of the peouliar 
circumstances in which they are placed. They, and they 
alone, owned the property to be sold or used ; and they alone 
had the power to dispose of it as they saw fit. They owned 
it, not by virtue of citizenship merely, but of citizenship and 
domicile united — that is to say, by yirtue of a citizenship 
confined to that particular locality." Id. 396. 

Citizens of other states having no property right which 
entitles them to fish against the will of the state, a fortiori, 
the alien, from whatever country he may come, has none 
whatever in the waters or the fisheries of the state, Like 
other privilèges he enjoys as an alien by permission of the 
state, he can only enjoy so much as the state vouchsafes to 
yield to him as a spécial privilège. To him it is not a prop- 
erty right, but, in the strictest sensé, a privilège or favor. To 
exclude the Ohinaman from fishing in the waters of the state, 
therefore, while the Germans, Italians, Englishmen, and Irish- 
men, who otherwise stand upon the same footing, are per- 
mitted to fish ad libitum, without priée, charge, let, or hinder- 
ance, is to prevent him from enjoying the same privilèges as 
are "enjoyed by the citizens or subjects of the most favored 
nation;" and to punish him criminally for fishing in the 
waters of the state, while ail aliens of the Caucasian race are 
permitted to fish freely in the same waters with impunity 
and without restraint, and exempt from ail punishments, is to 
exclude him from enjoying the same immunities and exemp- 
tions "as are enjoyed by the citizens or subjects of the most 
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favored nation ; " and such discriminations are in Tiolation of 
articles 5 and 6 of the treaty with China, cited in full in 
Parrott's case. TJie same privilèges which are granted to 
other aliens, by treaty or otherwise, are secured to the Cliina- 
man by the stipulations of the treaty. Conceding that the 
state may exclude ail aliens from fishing in its waters, yet if 
it permits one class to enjoy the privilège it must permit ail 
others to enjoy, upon like terms, the saine privilèges, whose 
governments bave treaties securing to them the enjoyment of 
ail privilèges granted to the most favored nation. 

The fourteenth amendment of the national constitution 
provides that "no state shall * • * deny to any person 
within its jurisdiction the equal protection of the laws." To 
Bubject the Chinese to imprisonmentfor fishing in the waters 
of the state, while aliens of ail European nations under the 
same circumstances are exempt from any punishment what- 
ever, is to subject the Chinese to other and entirely différent 
punishments, pains, and penalties than those to which others 
are subjected, and it is to deny to them the equal protection 
of the laws, contrary to those provisions of the constitution. 
Parrott's Case, 21 Alb. L. J. 387, [1 Fed. Eep. 481 ;] Strauder v. 
West Virginia, 10 Cent. L. J. 227. It is obvious, also, from a 
considération of thèse varions provisions of the new state con- 
stitution, and the several statutes in pari materia referred to, 
considered in connection with the public history of the times, 
that the act relating to fishing in question was not passed in 
pursuance of any public policy relating to the fisheries of the 
state as an end to be attained, but simply as a means of car- 
rying eut its policy of excluding the Chinese from the state, 
contrary to the provisions of the treaty. The end to be 
accomplished being unlawful, as we held in Parrott's case, it 
is unlawful to use any means to accomplish the unlawful 
object, however proper the means might be if used in a 
proper case and for a legitimate purpose. 

The act is clearly unconstitutional, and a violation of the 
treaty in discriminating against the Chinese and in favor of 
aliens of the Caucasian race in ail other respects similarly 
situated. Acts when performed by Chinese are made au 

v.2,no.9— 47 
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offence punishable by imprisonment, while the same acts, 
performed in the same manner and under the same circum- 
stances, by other aliéna are not an oflfence ; and such other 
aliens are exempt from the punishments denounced by the 
law against them. It is impossible, tberefore, to say that 
the Chinese "enjoy the same privilèges, immunities, and ex- 
emptions" as are "enjoyed by the citizens or subjects of the 
most favored nation, " as is stipulated they shall by the treaty, 
or that the "state," by this act, does not "deny" to them "the 
equal protection of the laws," contrary to the fourteenth 
amendment to the national constitution. 

While it is not very likely that the act in question was in 
fact intended by its framers to apply to any but Chinese, yet, 
owing to carelessness in the phraseology used, others than 
Chinese may hâve occasion to invoke the national constitu- 
tion for their protection. The language is : "Ail aliens incap- 
able of becoming electors of this state are hereby prohibited 
from fishiag," etc. By article 2 of the constitution the right 
of suffrage is limited to "maie persons;" so that ail alien 
women are "incapalle of becoming electors," and, being so, are 
within the terms of the statute; so that German, French, 
Italian, English, and Irish women, before becoming citizens, 
are forbidden to take fish, shrimps, lobsters, oysters, etc., in 
the waters of California. So, also, under the act of April 12, 
before cited, it is provided that "no license to transact any 
business or occupation shall be granted or issued by the state, 
or any county or city, or city and county, or town, or any 
municipal corporation, to any alien not eligïble to become an 
elector of the state,-" and the violation of this provision is made 
a punishable offence. So that, under the terms of this act, 
it is an offence to grant or issue a "license to transact any 
business or occupation" to any alien Caucasian woman; and 
alien women of European extraction will be unable to engage 
in any such "business or occupation" as requires a license. 
A similar infelicity of expression is found in article 2 of the 
constitution, relating to the right of suffrage, in which it ia 
provided "that no native of China • * * shall ever exer- 
cise the privilèges of an elector in this state," without regard 
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to the race to wliich he belongs. Many persons of the Cau- 
casian race are natives of China, and probably not a few 
descendants of citizens of the United States, who would fall 
within the terms of this provision. ' 

Section 4, article 19, of the state constitution, in obédience 
to which the act no'*' in question was passed, provides that 
"the présence of foreigners inéligible to become citizens of the 
United States is declared to be dangerous to the well-being 
of the state, and the législature shall discourage their immi- 
gration by ail means within its power. " It certainly cannot 
be the "ineligibility to become citizens" that renders the 
présence of foreigners "dangerous to the well-being of the 
state." If the présence of the Chinese as aliéna, intending, 
dead or alive, to return or be returned to their own country, 
is objectionable to our citizens as being "dangerous to the 
■well-being of the state," it is not dif&cult to perceive that 
their présence as citizens, permanently domieiled and multi- 
plying in the state, would be far more objectionable and ob- 
noxious to the welfare of our people. If ineligibility to citi- 
zenship were the only objection, it could easily be obviated 
by striking the single word "white" from the naturalization 
laws. Indeed, in the late revision of the statute, the word 
"white" was inadvertently omitted; but our people made 
haste to procure its re-insertion by amendment at the earliest 
opportunity. Thus, from June 22, 1874, to February 18, 
1875, Chinese were eligible to citizenship. In re Ah Yup, 6 
Sawyer, 155. But the people of California were not satisfied 
with their eligibility, and in déférence to their wishes they 
were again made inéligible to citizenship. So ineligibility to 
citizenship is not the dangerous or objectionable feature. 
The real objection is more deeply seated and more substan- 
tial. Many believe that the time bas corne when ail natural- 
ization laws should be abolished. Should congress corne to 
entertain that view, and repeal the naturalization laws, then 
ail aliens would fall under the ban of this provision of the 
state constitution. 

Thèse various provisions are referred to as instances illus- 
trative of the crudities. not to say abaurdities, into which 
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constitutional conventions and législative bodies are liable to 
be betrayed by their anxiety and efforts to accomplish, by 
indirection and circumlocution, an unconstitutional purpose 
which they cannot efïect by direct means. 

The act under which the several prisoners are held being 
void, for the reasons stated, they are in custody in violation 
of the constitution and a treaty of the United States, and are 
entitled to be discharged ; and it is so ordered. 



MuERAT V. HoLDEN and others. 

{Circuit Court, W. D. Missouri. June, 1880.) 

Removal — Time or FiLEsa Pétition. — Under the act of 1875 a pétition 
for removal must be filed before or at the term at which the cause might 
flrst by law be tried, altUotigh the pleadings hâve not been settled at 
that time. 

Motion to Eemand. 

This suit was originally brougbt to the September term, 

1878, of the circuit court of Jackson county, Missouri, and 
it could have been tried at that term if the issues had been 
joined and the parties had been ready. At that term the 
défendants interposed a demurrer to the pétition, which was 
argued and submitted, and taken under advisement by the 
court. The record does not show what action was taken by 
the court upon the demurrer, but eounsel agrée that it was 
held under considération until the subséquent Maich term, 

1879, when it was overruled. Whereupon, at the said March 
term, the défendants filed their pétition for removal on the 
ground that the case is one arising under the constitution 
and laws of the United States. 

The plaintiff moves to remand, upon the ground that the 
pétition for removal was not filed in the state court within 
the time required by the statuts, and upon another ground 
which need not be considered. 
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Comîngo é Slover, for plaintiff. 

Kames é Ess, Tichenor é Warner, Gage é Laâd and Brum- 
back, Ferry é Black, for défendants. 

McCeary, C. J. The statute of 1875 requires that the 
pétition in the state court for removal shall be filed "before 
or at the term at which such cause could be first tried, and 
before the trial thereof." This language has been frequently 
construed by the circuit courts of the United States, but, un- 
fortunately, thèse courts do net agrée as to its meaning. It ia 
impossible to harmonize the conflicting décisions on the sub- 
ject. In this circuit, according to Judge Dillon's sfcatement 
in bis work on "Kemoval of Causes," the term referred to is 
"the term at which, under the législation of the state, and 
the rules of practice pursuant thereto, the cause is first tria- 
ble — i. e., subject to be tried on its merits — not neeessarily 
the term when, owing to press of business or arrearages, it 
may be first reached in its order for actual trial." 

I think the practice in this circuit has been uniformly in 
accordance with the rule hère stated, and it must be jegarded 
as well settled. I am disposed to adhère to it, not only be- 
eause it is the rule heretofore adopted and foUowed, but also 
because I eonsider it a correct exposition of the statute. One 
of the objects of the act of 1875 was to prevent the abuses 
which had been practiced under the acts of 1866 and 1867, 
which allowed a removal at any time before the final hearing. 
It was evidently the purpose of congress to fix an earlier and 
a definite time, which would not permit the litigant to experi- 
ment in the state court until satisfied that he would fail there, 
and then change his forum. In ail the states there is, by law 
or rule, a trial term — i. e., a term at whick a cause may for 
the first time be called for trial. In practice but few con- 
tested cases are tried at the first trial term, and it often hap- 
pens that controversies arise upon questions of pleading — so 
that, as in this case, no issues of fact are joined at that term. 
It is, nevertheless, the term at which, within the meaning of 
the law, such cases could first be tried, and, therefore, is tha 
term at or before which the pétition for removal must be 
filed. The statute does not contemplate any delay for the 
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purpose of settling the pleadings in the state court. Thèse 
can be settled in the fédéral court after removal, if necessary. 
If the local law makes the first term after suit is brought an 
appearance term merely, and déclares that the second term 
is the one at which the case may be brought to trial, then the 
latter is the term at or before which the pétition for removal 
must be filed. But where the first term after service of pro- 
cess is the term at which by law a case is triable, then that 
is the term to which the act of congress refers. 

In other words, the term at which a case can "first be tried" 
is the first term at which it may by law be tried. The statute 
should be construed so as to require litigants who bave a 
choioe of forums to make their élection promptly. Besides, any 
other rule than the one above stated would cause vexations 
delays. If, for example, we should adopt the construction 
contended for by défendants' counsel, and say that the term 
referred to by the statute is the term at which an issue of 
fact is joined, the resuit would be that litigants might in many 
cases postpone the joining of such an issue by raising and 
contesting questions of law in the state court for the purpose 
of gaining time, as well as of ascertaining the views of the 
state court before applying for a removal — thus continuing, 
under the act of 1875, the abuses which under the previous 
acts caused so much and such just complaint. 

The motion to remand is sustained. 

Kebkel, D. J., coneurs. 

Note. — Bee Slaekwdl v. Braun, 1 Fed. Rbp. 351; Forreit v. Forrest 
Some, Id. 459; Whitelwuse v. Im. Co., anie, 49â. 
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Keith and others v. Lbvi, 

{Cirouit Court W. D. Missouri. May Term 1880,) 

Rbmoval — Want of Conteovbrsï — Rbv. St. } 639. — There is no right of 
removal, tinder section 639 of the Révised Statutes, after a stipulation 
bas been flled in tlie state court admitting the claim sued upon. 

8ame — Attachmbnt — Contkoveest. — A controversy between citizens of 
différent states, as to the validity of an attachment, may constitute a 
case removable, witliin tlie meaning of the statute, where the amount 
in dispute, exclusive of costs, exceeds the sum or value of |500. 

Samb — Samé — Amount in Controvbkst — Pétition. — In such case the 
application for removal should be made upon the attachment issue, 
and should show afflrmatively that the amount in value in that contro» 
versy was more than $500. 

Motion to Eemand. 

L. H. Waters and E. Torrence for plaintiffa. 

Huston, Brownlee, Dobson and Lander, for défendant. 

McCbabt, g. J. The plaintiffs, citizens of Illinois, brought 
their action against the défendant, a citizen of Missouri, in 
the court of common pleas of Linn county, Missouri, to re- 
cover a debt due for merchandise amounting to $975.70. 
The pétition allèges that the défendant is about, fraudulently, 
to convey and assign his property and effects so as to hinder 
and delay his creditors, and that he is about, fraudulently, to 
conceal, remove and dispose of his property and efifects so as 
to hinder and delay his creditors. The affidavit for attach- 
ment required by the statute of Missouri was filed, and a 
writ of attachment was issued and levied upon certain goods 
of the défendant. The défendant filed in the state court a 
plea in abatement, in which he denied the truth of the allé- 
gations in the pétition upon which the attachment was issued, 
and prayed that the attachment might be abated, and that 
the goods attached might be released, and that he recover 
costs. Thereupon the plaintiffs filed their pétition for the re- 
moval of the cause to this court, on the ground of local préju- 
dice, under the third subdivision of section 639, Eevised 
Statutes of the United States. Pending the considération of 
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this application by the state court, the défendant filed the 
following stipulation in that court : 

"Eâson Keith et al., Plaintiffs, v. Marcus Levi, Défendant. 

"In THE LiNN COUNTY CoURT OF CoMMON PlEAS, FeBRUAEY 

Tebm, 1880. 

"Défendant herein, by his attorneys, in open court, and be- 
fore the motion filed herein to remove this cause to the féd- 
éral court is passed upon by the court, does hereby stipulate 
and admit that the claim sued upon is just and due to the 
plaintiffs, and that the amount sued for is correct; and, fur- 
ther, that he has not disputed said debt, and does not intend 
to dispute the same in any form of answer, but intends to 
allow plaintiffs to take their judgment for the amount claimed 
whenever they ask for it. 

"Marcus Levi, Défendant. 
"By his attorneys, 

"HusTON & Bbownléb, with H. Lander." 

Whereupon the state court overruled the application for 
removal, and the plaintiffs filed the transcript in this court 
claiming that their pétition and bond were according to the 
statute, and had the effect to remove the cause and to deprive 
the state court of further jurisdiction. The défendant ap- 
pearing speciallyin this court moves to remand the cause, on 
the ground that, after the admissions contained in the fore- 
going stipulation were placed upon the record, there was no 
controversy or dispute which could be removed to this court. 

It is manifest that there could be no removal of the origi- 
nal case, to-wit, the suit on the account set out in the péti- 
tion, after the admission of its correotness by the défendant, 
and his offer to consent to judgment for the whole amount 
claimed. 

The second section of the third article of the constitution 
déclares that the iudicial power of the United States shall 
extend to controversies between citizens of différent states. 
The act of congress under which the removal was sought in 
this case, and which was passed in pursuance of said consti- 
tutional provision, provides: "Any suit commeuced in any 
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state court, wherein the amount in dispute, exclusive of costs, 
exceeds the sum or value of $500, to be made to appear to 
the satisfaction of said court, may be removed for trial in the 
circuit court," etc. The term "dispute," as employed in the 
Btatute, must be beld to be exactly synonymous with the 
term "oontroversy" in the above-mentioned clause of the con- 
stitution. The plain meaning is that before a cause can 
be removed there must be a litigation; that is to say, amat- 
ter either of law or fact asserted on one side and denied on 
■the other, Where the matter is alleged by the plaintiff, and 
admitted by the défendant, there is no controvsrsy, no dis- 
pute, and therefore no case for removal. 

If, therefore, there was nothing in the case except the 
question of the right of the plaintiffs to recover judgment for 
the sum claimed in their pétition, I should hold, without hési- 
tation, that they had no right of removal. But there is a 
controversy as to the truth of the allégations upon which the 
attachment was issued, and as to the validity of the attach- 
ment. Concerning this controversy the parties were at issue 
in the state court. I see no reason why a controversy as to 
the validity of the attachment may not constitute a case 
removable within the meaning of the statute. If the contro- 
versy arising upon the plea in abatement, in a case like the 
présent, is between citizens of différent states, and the 
amount in dispute, exclusive of costs, exceeds the sum or 
value of $500, I hâve no doubt the case is removable, even 
though there be no controversy upon the main case. 

That the controversy arising upon the plea in this case ia 
between citizens of Illinois on one side, and a citizen of Mis- 
souri on the other, is not disputed. Does the amount in dis- 
pute, exclusive of costs, exeeed $500 ? Before we can answer 
this question af&rmatively it must appear, from the record, 
that the recovery upon the issue joined upon the plea raay 
exeeed that sum. The value of the goods attached is more 
than $500, but the value of the goods attached is not the 
measure of the amount in controversy. The statute of Mis- 
souri (vol. 1, § 439) provides that if the issue upon the plea 
in abatement be found against the plaintiff, he and hîs sure- 
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ties "shall be liable on their bond for ail damages and costs 
occasioned by the attachment, or any subséquent proceedings 
connected therewith." The most that oan be said is that the 
amount in controversy in the question raised upon the valid- 
ity of the attachaient is the sum -which the défendant may 
reeover as damages resulting from the wrongf ul issuing of the 
writ. What that amount is nowhere appears. The défend- 
ant has made no formai claim for damages. He prays the 
return of the goods sued, and for judgment for costs only. 
If we were at liberty to enter into conjecture as to the proba- 
ble amount of the damages, ia case the attachment is set 
aside, there is no data in the record from which we could, 
with any certain ty, estimate them at more than $500. The 
defendant's property was taken by attachment, (wrongfuUy, 
if the plea in abatement be true ;) but it was taken to be ap- 
plied upon a honafide indebtedness. 

What bis damages would be might dépend upon a variety 
of facts and circumstanees which cannot be anticipated. But 
the court, in determining such a question as this, must not 
be left to spéculation. The party moving for a removal must 
be able to show affirmatively that the sum in controversy 
exceeds $500, exclusive of costs. It is enough to say, in this 
case, that this does not appear. No sum is claimed as dam- 
ages, and from aught that appears it may not be the inten- 
tion of the défendant to claim damages. If he should here- 
after, by proper pleading, in this case, or in a suit on the 
attachment bond, claim more than $500 damages, in the state 
court, I think his making such claim will constitute a case 
which can be removed ; but no such claim has heretofore 
been made. The pétition for removal evidently refers to the 
original cause, which, aa we bave seen, ceased to be a dispute 
or controversy the moment the défendant admitted ail that 
the plaintiffs claimed. I hâve treated it, however, as apply- 
iug to the issue raised by the plea in abatement, in order that 
I might dispose of the question upon the most favorable view 
for the plaintiffs. Strictly speaking, the application feU to 
the ground when the defendant's admission of the plaintiffs* 
«laim was filed, and a new application for the removal of the 
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cause upon the attachment issue should hâve been made, and 
should hâve shown affirmatively that the amount in value in 
that controversy was more than |500. There is, in fact, no 
application for the removal of the case, as it stands, upon 
the plea in abatement. The pétition is for the removal of 
the original or main cause, which is not removable because 
it does not involve a controversy. 

The motion to remand is sustained. 

Krekel, D. J., concurs. 

Note. — See Buckman v. Ruchman, 1 Fed. Rbp. 587. 



ScHUELENBURG & BoECKLEB V. Martin and othors. 
(Circuit Cowt, D. Kansas. June 14, 1880.) 

MoRTGAGE — Future Advancbs. — A mortgage given to secure future 

I advances, at a time when no indebtedness existed, is valid. 

Dbbtob and Cebditoiî — Application of Monby.— Where money bas 
been received in part payment of a running account, and no gpeciâc 
application has been made of the same, a cbancellor can, in his discré- 
tion, apply guch money to that portion of the account which remaing 
unsecured, without regard to the order of time in which the indebted- 
ness for the several items of account was incurred. i 

Mortgage — Decedent's Estate — Pboof ôf Debt.— Proof of a debt 
against the estate of a deceased moTtgagor, and receipt of a dividend 
f rom the assets of the same, does not extinguish a mortgage given to 
secure a part of such debt. 

MoCraby, C. J. This is a bill to foreclose a mortgage 
executed by Hugo KuUak to the plaintiffs. The défendants 
are the heirs at law of the mortgagor, -who, since the exécu- 
tion of the mortgage, has deceased. 

The évidence shows that plaintiffs, and the said KuUak, 
about the first day of April, 1869, entered into a contract as 
foUows : The plaintiffs, who were dealers in lumber at St. 
Louis, Missouri, agreed to fumish tô said KuUak, who was 
engaged in the same business at Topeka, Kansas, such 
quantities of lumber as he might order for a period of onê 
yeax, on a crédit of 60 days, provided no order for more thati 
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$5,000 worth of lumber should be made at any one tiine, and 
the indebtedness at no time during said year to exceed said 
sum of $5,000. To secure the payment of ail bills or accounts 
for lumber ordered and delivered under this arrangement the 
mortgage sued on was executed. Numerous lots of lumber 
were ordered and furnished during the year covered by the 
mortgage, and payments were made on account, from time 
to time, but at the end of the year there was a balance due 
the plaintiffs of considerably more than $5,000. No settle- 
ment was made at the end of the year, but the account was 
continued through three additional years, and up to July 13, 
1873, when the mortgagor died, being then indebted to plain- 
tiffs, on the account, in the sum of $17,832.63. During the 
period covered by thèse transactions lumber was ordered by 
said KuUak, and furnished by plaintiffs, amounting in the 
aggregate to over $190,000, and payments thereon were 
made, from time to time, by Kullak, aggregating over $172,- 
000. The parties frequently disoussed the state of the 
account after the expiration of the year covered by the mort- 
gage, and Kullak often said he considered the mortgage as 
security for $5,000 of his indebtedness, but no formai settle- 
ment was ever made, nor was any spécifie application of the 
payments to any particular portion of the account ever 
directed by Kullak or made by plaintiffs. 

The plaintiffs hâve proved their whole claim against the 
estate of Kullak in the probate court of Shawnee eounty, 
Kansas, and the same has been allowed; no proof that the 
eame, or any part thereof, was secured by mortgage, being 
made in that court. It appears, from the agreement of 
parties on file, that the whole amount of the plaintiffs' claim 
against said estate, as proved and allowed in the probate 
court, was $19,700.44, including the account in eontroversy 
hère, and that the plaintiffs hâve received from the adminis- 
trator two dividends upon the whole sum, amounting to 
$5,319.11. My conclusions are as follows: 
■ 1. It is no objection to the validity of the mortgage that it 
-was given to secure future advances, no présent indebtedness 
subsisting at the time of its exécution, Conrad v. Atlantic 
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Ins. Co. 1 Peters, 386. This doctrine is now well eettled, 
and it is not necessary to cite the numerous authorities in its 
support. It i^ not disputed by counsel for défendants. 

2. The payments made after the expiration of the year 
covered by the mortgage should, under the circumstances, be 
applied to the liquidation of the unsecured portion of the 
account. There is some confiict of authority upon the ques- 
tion of the appropriation of payments in such a case. It is 
clear that the debtor may direct the application of money 
paid by him to a créditer having several claims against him, 
and it is also clear that if the debtor gives no direction he is 
presumed to leave the question to the discrétion of the créd- 
iter, who may make the application. But there are cases 
•which hold that where the debtor bas given no direction, and 
the créditer bas made no particular application, the court 
should présume, in favor of the debtor, that he intended to 
extinguish that debt which would bear most heavily upon 
him; as, for example, a mortgage or judgment. Patterson 
et al. V. Hull et al. 9 Conn. 747 ; The Anta/rctic, 1 Sprague, 206. 
But a différent rule bas been adopted by the suprême court 
of the United States. In Field et al. v. Holland et al., 6 
Cranch, 8, Chief Justice Marshall, in delivering the opinion 
of the court, said : "It is contended by the plaintiffs that if 
the payments bave been applied by neither the créditer nor 
the debtor they ought to be applied in the manner most 
advantageous to the debtor, because it must be presumed 
that such was his intention. The correctness of this con- 
clusion cannot be conceded. When a debtor fails to avail 
himself of the power which he possesses, in conséquence of 
■which that power devolves upon the créditer, it does not 
appear unreasonable to suppose that he is content with the 
manner in which the créditer will exercise it. If neither 
party avails himself of his power, in conséquence of which it 
devolves upon the court, it would seem reasonable that an 
équitable application should be made. It being équitable 
that the whole debt should be paid, it cannot be inéquitable 
to extinguish first those debts for which the security is most 
precarious." And see Mayor, etc., v. Patten, 4 Cranch, 317; 

10* 
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The U. s, Y. Jantuiry et al. 7 Cranch, 572. This rule has been 
applied by the suprême court of Kansas. Shellaharger v, 
Binns, 18 Kan. 345. <> 

3. It is insisted by counsel for défendants that this rule is 
only applicable to a case where there are several separate 
and distinct debts, and that it is, therefore, not a proper 
guide for the détermination of the présent case, which is one 
of a continuons or running account. In such a case it is 
insisted that the payments must be applied to the extinguish- 
ment of the first or oldest items of the account. The gênerai 
rule, that payments made on an open running account are 
presumably to be applied to the extinguishment of the items 
thereof in the order of their dates, is well settied. Postmaster 
Général v. Farlen, 4 Mason, 333; The U. S. v. Wardwell, 5 
Mason, 82; The U. S. v. Kirkpatrick, 9 Wheat. 738; Jones 
V. The U. S. 7 How. 681. But a différent rule must prevail, 
under the authority of Field et al. v. Holland et al., in a case 
where the earlier items of the account are secured, and the 
later items unsecured. Besides, the question of the applica- 
tion of the payments, in such a case, rests largely in the dis- 
crétion of the chancelier, and in this case the proof shows, 
as already suggested, that the parties intended to préserve 
the security of the plaintiffs' mortgage to the extent of $5,000 
of the indebtedness, and it is clearly équitable to apply the 
payments so as to carry out that intention. It may be added 
that we hâve hère two separate contracts : first, the mortgage 
aôd the indebtedness secured thereby; and, secondly, the 
open account not connected with, or secured by, the mortgage. 
Viewed in this light, we may, for the purpose of applying the 
payments, separate the secured from the unsecured portion 
of the account, and treat them as separate debts. 

4. The fact that plaintiffs proved their entire debt as 
against the estate of KuUak, and received two dividends 
thereon from the assets of said estate, does not extinguish 
their rights under the mortgage, The sum coUected from the 
estate upon that portion of the debt which is secured by the 
mortgage must, however, be credited thereon. It appears 
from the stipulation of the parties that the plaintiffs hâve 
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received from the assets of the estate 27 per cent, of the 
entire claim, including the $5,000 covered by the mortgage 
8ued on, or $1,350 on account of said mortgage debt. This 
must be credited, and the plaintifEs are entitled to a decree for 
the balance, to-wit, |3,650, and interest from April 1, 1870. 
The plaintiffs hâve offered to take a decree for |5,000, whioh, 
being less than the sum thus found due, including interest, 
the decree will be for that sum, with costs. 



Thb Fabmbrs' Loan & Trtjbt Companï v. The Central Bail- 

EOAD OF loWA. 

{Oi/reuit Oowrt, D. lowa. May, 1880.) 

RBCErTOBS — Ordbr op Coubt. — Order of court construed reçiuîring the 
receivers of a raiiroad to account before a master. 

In the matter of the pétition of J. B. G-rinnell, asking an 
order restraining the master from reporting on accounts of 
Grinnell, ex-receiver, which had been made and previously 
reported upon. 

Miller, C. J., (orally.) The order or final decree nnder 
which the master's proceedings were had, orders that the 
receivers shall account before the master, and that the new 
corporation may contest or correct their accounts. It is im- 
material about that. It undoubtedly gives them the right to 
appear and contest the matter. The question to be consid- 
ered— ^the main question — and perhaps the only one, is, what 
was meant b'y that order of the court? And, in order to 
détermine what was meant, you must consider what was the 
condition of things in regard to receiverships, because there 
were more than one, and the language of the order is in the 
plural, that the receivers shall appear and account before the 
master. 

There had been three receivers, no one of whom bas 
been discharged. One of thèse receivers had made monthly 
présentations of bis accounts, which had been referred to the 
master, and were passed upon by the master and confirmed, 
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with the exception of the last one. That one had been passed 
upon and confirmed, except as to a fcw items to whieli the 
receiver himself took exceptions. The two other receivers 
had never made any iinal account. As regards them, their 
last accounts were open and not passed upon. The last 
receiver in the case, Mr. Morrill, had, as far as I know, pre- 
sented no account at ail. If he has, there is dothing to show 
but what his account is open to détermination. 

TJnder that state of the case the court came to make a final 
decree, (as near as it could make a final decree.) Corning to 
make a final decree they tried to conclude as much as they 
could. Among other things, none of thèse receivers were dis- 
charged, and they made this order that the receivers should 
appear before the master and pass their accounts. What did 
the court mean by that, under that condition of affairs ? Did 
they mean to make an order équivalent to this, that ail the 
accounts of ail the receivers for ail the time shall be open for 
re-examination ? That is contrary to the usual course of 
proceedings in court; contrary to ail the practiees of dealing 
with accounts with administrative afïairs ; and if the court had 
meant it, it would hâve been very easy to say that the ac- 
counts of ail thèse receivers are ail of them open to full inves- 
tigation, and they shall ail corne and pass their accounts, as 
they hâve never been settled at ail. 

That would bave been the proper way to say that thing if the 
court meant it ; and I think that where there is such a depart- 
ure from the practice of the court — from the sound principles 
in regard to ail accounting — whether private accounts or 
otherwise, stated accounts, a passing of receipts, or any set- 
tlement whatever, or a settlement in court having a judieial 
character, such is the strength of the principle that if you can 
go behind thèse without formai proceedings, (which I will pres- 
ently mention,) and if the court meant in that instance to say 
that much, that every one of thèse receivers should corne hère 
without regard to any accounting heretofore, and ail should 
be open as if it had never been settled, they would hâve said it, 
Certainly, if I had been on the bench, I should hâve said it if 
I meant that. 
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In addition to that there was no proeeeding before the 
court asking such a thing. There was no application before 
the court assailing thèse accounts either for error or for 
fraud. It is simply a gênerai order, purporting to be made 
at the request of nearly ail the parties to the whole transac- 
tion, that the account of the receivers should be passed before 
the master. Now the court cannot carry in its mind, and it 
is not to be supposed that it can, the knowledge of accounts 
filed month by month, passed upon month by month by the 
master, and by him confirmed. It is not to be supposed that 
altbough the court must take judicial notice of thèse things, 
that they did actually know that such was the condition in 
regard to Mr. Grinnell's account, and that they knew such 
was not the condition in regard to other accounts, or that 
they knew there was any distinction between the three. 

It is not to be supposed that the court had that in its 
mind, but it is fair to suppose that they would pass an order 
including ail the receivers, and instructing them in this. 
The receivers will pass their account subject to the rules of 
law concerning those accounts. If there is a receiver hère 
who bas any account which bas not been passed before the 
master, he will pass the account and let it be settled. If 
there are two they will be settled. If there is a receiver, ail 
of whose accounts are passed but the last account, he will 
settle as to that. If there is a receiver who has an account 
ail of which is passed h-e does not need to settle, and the 
order does not afifect him, escept in gênerai terms. I cannot 
suppose the court meant that ail the receivers, every one of 
them, should appear before the master and re-open ail their 
reports. Suppose you go that far, what rule should the mas- 
ter adopt ? a différent one from what had been adopted before 
in passing accounts?- On the oontrary, for ail of them the 
rule would be that, as to those which bave already been 
passed upon, it is settled, and I will report the f act that it ia 
settled ; and as to those which hâve not been passed upon, 
you must come up and settle. 

With that view of the subject, about which I am very clear, 
I am supported by Judge McCrary, and the rcsult is \ra 
v.2,no.9— 48 
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instruct Mr. Lomax that he bas nothing to do witli Mr. Grin- 
nell's aocounts. What is open, as I understand, of Mr. Grin- 
neU's case, is simply Lis own exception to the last report of 
the master. Why it bas not been disposed of, and why 
nobody takes any measures to dispose of it, we cannot say. 
We instruct tbe master tbat be bas notbing f urtber to do in 
tbe présent condition of affairs witb Mr. Grinnell's accounts. 
Possibly it may be my duty, after tbe argument made bere 
yesterday as to tbe proper mode of proceeding, to say tbat 
tbe mode of revising tbe report of the master on the re- 
ceiver's account may be différent from revising bis report on 
any other subject. It is unnecessary to décide tbis, be- 
cause even the authorities read by Judge Gole show that the 
receiver's report stands in the same attitude as if it bad 
been passed by the master, and tbat it is only assailable by 
direct proceeding in court, in tbe nature of a pétition, calling 
its attention to some error, fraud or mistake, or anything of 
the kind, and we are of opinion that no other mode of assail- 
ing thèse accounts exists but a direct proceeding in court and 
before the court, showing spécial reasons why the report 
ehould be re-examined over? 



Thb United States v. Saoia and others. 
{District Court, B. Ifeie Jersey. , 1880.) 

CoNSPiKACT — Rbv. 8t. § 5440. — A conspiracy is an agreement or 00101)1- 
nation between two or more persons to eflEect an unlawful purpose. 

8amb — Samb. — The agreement or combination is the olience, but the per- 
formance of the alleged act to efiectuate it is necessary to make it in- 
dictable under the statute. 

Samb — Sahb — Parties. — A. conspiracy may be inf erred where ît is shown 
that any two or more of the parties charged aimed, by their acts, to 
accomplish the same unlawful purpose or object, one performing one 
part and another another part of the same, so as to complète it, although 
they never met together to concert the means, or to give efEect to the 
design. 

Same — Same — Same. — ^It is not necessary that the conspiracy should 
originale with the persons charged. 

Same— Testimonï — Co-Conspibatob. — A co-conspirator is a compétent 
: witness upon the trial of an indictment for conspiracy. 
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This was an indictment, under section 5440 of the Eevised 
Statutes, for eonspiracy against the government. One Lewis 
had died at Hoboken, devising the greater part of his estate 
to his executors, in trust, to be applied by them to the réduc- 
tion of the national debt incurred in the war with the rébel- 
lion. Jane H. Lewis had filed a caveat to the will contain- 
ing this devise, and had adduced a large mass of testimony 
to prove that she was the widow of the testator. This testi- 
mony was subsequently shown to be false, and the alleged 
widow eventually filed a formai renunciation of her claim. 
The défendants were thereupon indicted for conspiracy. Jane 
H. Lewis pleaded guilty, and was used as a witness for the 
prosecution. 

Mr. Hoffman, for A. J. Park. 
Mr. Mayo, for Facia, AUison and others. 
Mr. Keasbey, U. S. Dist. Âtt'y, for United States. 
Nixon, D. J., (charging jury.) The indictment in this case is 
found under section 5440 of the Eevised Statutes of the United 
States. That section provides "that if two or more persons 
conspire either to commit any offence against the United States, 
or to def raud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to efifect the 
object of the conspiracy, ail the parties to such conspiracy 
shall be liable to a penalty," etc. 

The offence, you perceive, consists in two or more persons 
conspiring to defraud the government in any manner what- 
ever, in a case where one or more parties to the conspiracy 
shall do any act to effect the object — that is, to effect the 
fraud. It need not be successful. It may faU short of the 
actual commission of the fraud. Merely agreeing or combin- 
ing together to commit the fraud is sufficient to constitute the 
offence, without any loss to the government, if any one of the 
parties has taken a step towards its exécution. The section 
is very sweeping in its terms, and was doubtless intended to 
meet the party to the fraud against the government on the 
very threshold of the perpétration of his crime, and to ren- 
der him. liable to its penalties before the oonsummation of the 
fraud. 
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In the présent case the indictment has been found against 
nine défendants, to-wit : Jane H. Lewis, Andrew J. Park, 
Marcus T. Saeia, Frank Allison, alias Ward, Henry T. Bass- 
ford, George E. Bradford, George W. Westbrook, Mary T. 
Eussell, and Franees Helen Peabody. Five of them only are 
now on trial, to-wit : Andrew J. Park, Marcus T. Sacia, Frank 
Allison, Henry T. Bassford, and George E. Bradford. 

The gênerai charge against them is that they combined 
and confederated together to defraud the United States, and 
that one or more acts were performed by one or more of the 
parties to give effect to the fraud. 

The indictment specifically sets forth that the nine défend- 
ants named therein entered into a conspiracy to defraud the 
United States in the following manner: By depriving the 
United States of the benefit and advantage of the provisions 
•of a certain last will and testament, made on the first day of 
October, 1873, by on& Joseph L. Lewis, whereby he devised 
and bequeathed, after making certain legacies, ail the rest of 
his property, amounting in value to more than $1,000,000, 
as follows : "I give, devise and bequeath ail the rest, residue 
and remainder of my estate, real and personal, and of every 
kind whatsoever, of which I may die seized and possessed, 
and to which, at my death, I may be entitled, unto my exe- 
■cutors, in trust, to expend and apply in reducing the national 
debt of the United States of America, contracted in the cause 
of the rébellion in 1861," which said will was duly made 
and executed by said Joseph L. Lewis, who afterwards, 
on March 5, 1877, at Hoboken, in said district, departed this 
life, leaving the same unrevoked, and was duly presented for 
probate to the ordinary of the state of New Jersey; and 
further, by preventing the said residuary bequest from being 
applied by the said executors to the use of the United States, 
as provided in said will, by falsely and fraudulently opposing 
the lawful probate of said will, and falsely pretending that 
the said Jennie Holbrook was, in fact, the widow of the said 
testator, and that the said will was invalid and of no effect, 
and that she, as said widow, was entitled to a large share of 
the said estate bequeathed as aforesaid for the benefit of the 
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United States, and fraudulently, and by false testimony, pre- 
venting the said will from being proved before the ordinary, 
and thereby preventing the said bequest from taking effect 
and being applied to the use of the United States in man- 
ner aforesaid. 

The jury is thus brought to the considération of three ques- 
tions, and the court suggests that when you retire to deliberate 
upon your verdict you shouldconsider them separately, in the 
order stated : (1) Has the government proved the existence 
of such a conspiracy as is described in the indictment ? (2) 
Were any of the alleged acts performed by one or more of 
the parties to give effect to the fraud ? (3) If such a con- 
spiracy existed were any of the défendants members of it ? 

1. Has a conspiracy to defraud the United States been 
entered into? 

The gênerai définition of a conspiracy is an agreement or 
combination between two or more persons to effect an unlawf ul 
purpose. 

The statutory offence, under the laws of the United States, 
is not complète, however, until an act is done by some of the 
parties to carry into exécution the fraud. 

The agreement or combination is the offence, but the per- 
formance of the alleged act to effectuate it is necessary to 
make it indictable in this court; and such an offence is 
rarely provable by direct testimony. AU the text books agrée 
that the évidence in proof of the conspiracy may be, and from 
the nature of the case generally must be, circumstantial. Ail 
concerted action to violate the law or to commit a fraud is 
secret, and is ordinarily shown by separate independent acts, 
tending to exhibit a common design. The common design is 
the essence of the charge, and to prove it it is not necessary to 
prove that the parties came together and actually agreed in 
terms to bave that design, and to pur sue it by common 
means. 

The jury will be justified in inferring the existence of a 
conspiracy when the government satisfies you beyond a rea- 
sonable doubt, by the testimony of crédible witnesses, that 
any two or more of the parties charged aimed, by their acts, 
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to accomplish the same unlawful purpose or object, one per- 
forming one part, and another another part of the same, so 
as to complète it, although they never met together to concert 
the means, or to give effect to the design. Nor is it neces- 
sary that the conspiracy should originate with the persons 
charged. Every one coming into a conspiracy at any stage 
of the proceedings, with knowledge of its existence, is regarded 
in law as a party to ail the acts done by any of the other 
parties, before or afterwards, in furtherance of the common 
design. 3 Gr. Ev. § 93. 

In determining the question of conspiracy it will be safe for 
you to reckon Mrs. Lewis as one of the parties. She con- 
fesses in her testimony, and by her plea of guilty to this in- 
dictment, that she was one, and however much you may be 
disposed to weigh or sift or doubt her évidence as to others, 
you are authorized to accept it as altogether true as to her- 
self . Did she stand alone in her attempt to defraud the gov- 
ernment, or were others implicated with her ? If one other, 
then you wiU find that a conspiracy was formed, because only 
two are necessary to complète the ofifence. She states that 
one of the défendants, Park, originated the scheme for her ta 
personate the widow of Joseph L. Lewis, in order to defraud 
the United States, and that his motive in doing so was to 
share with her the fruits, to-wit, the money to be obtained 
from the estate of Lewis. 

Much has been said as to the weight which the jury ought 
to give to the testimony of co-conspirators, and hère ia 
perhaps the proper place for me to submit to you a few obser- 
vations on that subject. The fact that a witness is a co-con- 
spirator doubtless opérâtes, and ought to operate, largely 
against the credibility of his testimony, but the jury is not 
bound to reject it on that account. Whiist it would be unsafe, 
in ordinary cases, to convict any one upon the uneorroborated 
testimony of accomplices in the crime, the rule of law un- 
doubtedly is that they are compétent witnesses, and it is your 
duty to consider their évidence. You are to weigh it and 
serutinize it with great care. You are to test its truth by 
inquiring into the probable motive which prompted it. You 
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are to look into the testimony of other witnesses for corrob- 
orating facts. Where it is supported in material respects you 
are bound to crédit it, but where it ia unsupported you are 
not to rely upon it, unless, after the exercise of extrême 
caution, it produces in your minds the most positive convic- 
tion of its truth. 

Applying thèse well known principles of law to the case in 
hand, it vfiil be your duty to inquire whether any other of the 
alleged conspirators were concerned with Mrs. Lewis in the 
attempt to defraud. One is sufficient, as I hâve already said, 
io make the offence complète. If her testimony, standing 
alone, produces in your minds absolute conviction of its truth, 
theu you are at liberty to say, without looking further, that 
Dr. Park was in the conspiracy. If the testimony of Elijah 
Caldwell, another of the confessed conspirators, is accepted 
by you as true, you must also reach the conclusion that Sacia, 
Allison and Bassford were parties to the fraud. But if, in 
•conséquence of the previous misconduct of Mrs. Lewis and 
Mr. Caldwell, or if, in conséquence of the révélations made in 
legard to their character duriag thèse proceedings, you are 
not williug to accept their individual testimony as true, then 
you should carefully inquire whether she or he has been cor- 
roborated in any material particulars ; you will ascertain how 
far the testimony of Mr. and Mrs. Benson, the détective Ju- 
lian, Mrs. Echorn, Judge FuUerton, and Mr. Whetlock, taken 
in connection with Dr. Park's own évidence, supports or fails 
to support Mrs. Lewis in regard to the défendant Park, and how 
far the testimony of O'Keefe, Julian, Mrs. Echorn, Mr. Lyons 
and young Caldwell supports or faûs to support Elijah Cald- 
-well. If, in either case, you find such corroboration, that you 
hâve no reasonable doubt about the connection of some of 
thèse parties with Mrs. Lewis in her attempt to defraud, you 
■should not refuse to say so, because the direct testimony 
•against them comes from the mouihs of co-conspirators — the 
only source from which direct testimony usually comea in 
■«ases of tbis sort. 

If, however, the government has failed to convince you that 
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any one of the défendants on trial was a party to the conspir- 
acy at any stage of the proceedings, the case ends, and thèse 
persons are entitled to a verdict of acquittai. 

2. If you corne to the conclusion, as probahly you Avill, that 
a conspiracy existed, your next inquiry will be, were any of 
the alleged acts done by one or more of the parties to give 
efifect to the fraud ? 

The importance of this inquiry grows out of two facts : 
First, if none were performed the iudictment cannot be sus- 
tained; second, if any one act was done by any one of the 
conspirators in furtherance of the fraud, every conspirator is 
chargeable in law with doing it, and is responsible for it and 
ail the conséquences which primarily flow from it. 

Eemembering this peculiar feature of the law in regard to 
conspiracy you will hâve no trouble hère. It is admitted, for 
instance, that Mrs. Lewis falsely personated the widow of 
Joseph L. Lewis, and it is hardly to be disputed that she 
obstructed the probate of the will and payment of the legaey 
to the United States by flling a caveat. Every one of the 
défendants who are concerned with her in the conspiracy is 
to be treated as if he performed the act which she admits. Or, 
to take another illustration, Dr. Park went to Judge Fullerton 
to employ him as additional counsel to aid Mrs. Lewis in 
proving that she was the widow of Joseph L. Lewis. If he 
knew she was not the widow, he and every other défendant 
hère charged, who are shown to be parties to the fraudulent 
combination, are to be held responsible for the act. 

You will hence perceive, gentlemen, that it is not neces- 
sary that I should occupy your time with this inqury. 

I proceed to the considération of the third inquiry, which 
will doubtless give you more difficulty. 

3. Finding that the conspiracy existed, and that some act 
was done to give it effect, the last inquiry is, were any of the 
défendants members of it ? 

I hâve no intention to review the évidence. You hâve 
heard the ablt argument of the counsel of the respective par- 
ties. Nor is it my province or disposition to express any 
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opinion as to the facts. It is for you to détermine how far 
the testimony goes to satisfy you of the connection of the 
several défendants with the conspiracy. 

I would suggest, however, that you take up the cases of 
each one of the défendants separately, and apply the testi- 
mony. For instance, consider the connection of Dr. Park. 
The testimony affecting him ia direct and circumstantial. 
The only direct testimony is that of Mrs. Lewis, and he as 
directly dénies the connection as she unequivooally charges 
it. His counsel very forcibly put the question to you, which 
will you believe, Mrs. Lewis or Dr. Park ? It was and is a 
proper inquiry to make; but, in answering it, you are to 
bring into the account one or two things, which the counsel 
overlooked, or did not advert to — you will inquire what motive 
the parties had to assert or deny the fact : First, the mo- 
tive of Mrs. Lewis in asserting it ; and, secondly, the motive 
of Dr. Park in denying it. 

The course of conduct in every one is influenced by motive. 
Has anything appeared in the cause which, in your juâgment, 
would prompt a bad woman like Mrs. Lewis to falsely charge 
Dr. Park with complicity in the fraud ? How does she bene- 
fit herself by attempting unjustly to drag him in? With 
regard to his testimony, he has every motive to deny it. You 
must ask yourselves, how, and how far, the advantage which 
must resuit to him affects the creaibility of his testimony. 

After thus contrasting the testimony of Mrs. Lewis and Dr. 
Park in the light of the motives which prompted it, tum to 
the other witnesses and ascertain how far they are supported 
and corroborated in any material points in the case. 

I do not understand what the counsel for this défendant 
meant by saying to you that you had no right to believe a part 
of what Dr. Park says and disbelieve another part. I do not 
so interpret the duty of the jury. You may accept a portion 
of his testimony and reject another portion, if, comparing it 
with itself as a whole, and with the other witnesses, you are 
led to do 80. Look at the testimony of the Bensons in this 
connection. The government charges that ail of Park's stepa 
in that direction were to get the necessary facts to aid Mrs. 
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Lewis in carrying out the fraud. Dr. Park says that, on th& 
contrary, the information was obtained solely to prépare an 
article on the deceased Lewis for publication, and the reason 
aasigned for not publishing is that the reporters had antiei- 
pated him. Inquire how the faets of the interview with the 
Bensons support thèse respective contentions. I was some- 
what impressed with the importance which Dr. Park seemed, 
by his conduct, to attach to the color of the eyes of one or two 
of Lewis' old servants. Both Mr. and Mrs. Benson alludeto 
the anxiety of the doctor on the subject. 

The jury will inquire whether that was an important fact 
in posting Mrs. Lewis as to her duties and responsibilities, or 
an important fact to disclose to the public in an article in 
référence to the life and habits of Lewis. You hâve listened 
to the comments of the respective counsel, as to his motives 
in obtaining the information, and it is for you to décide 
where the truth lies. 

The district attorney and the counsel for the défendants 
hâve entered so fully into the évidence of the différent wit- 
nesses, showing the corroboration or want of corroboration to 
be found there, that I do not deem it necessary to pursue the 
subject further. I will only add, that if the testimony of Mrs. 
Lewis in regard to Park, taken in connection with his own 
évidence and the corroboration of other witnesses, do not 
satisfy you beyond a reasonable doubt that he was a party to 
the conspiracy, with a knowledge at any stage of the pro- 
ceedings of the attempted fraud, it is your duty to acquit him. 
If, on the other hand, you hâve no reasonable doubt of the 
fact, you must not be deterred by any considération of sym- 
pathy or meroy from finding him guilty. Your duty is to 
décide according to the évidence, without regard to the consé- 
quences. 

You will then proceed in the same manner to consider the 
case of the other défendants. The direct testimony in regard 
to them is, to a small extent, from Mrs. Lewis, but mainly 
from Elijah Caldwell. If he epeaks the truth, then, doubtless, 
Sacia, Allison and Bassford are parties to the fraud. But he 
also was, in the earlier stages of the proceedings in the state 
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court, a co-conspirator, and you may désire to hâve some cor- 
roboration of his testimony before you are willing to find the 
défendants guilty. If so, it will be your duty to ascertain 
wbether Arnaux, Julian, Mrs. Ecborn, Lyons and Henry Cald- 
well bave so supplied the missing links in the cbain of évidence 
as to satisfy you beyond a reasonable doubt that they were 
connected with the oonspiracy. If yea, you will convict, and 
if not, it will be your duty to acquit. 

With thèse observations I leave the case with you. Exam- 
ine it without préjudice or partiality, and give the verdict of 
your honest judgment, as I am sure you will, according to the 
évidence. You may give to each one the benefit of every 
reasonable doubt respecting their guilt, and in ail your délib- 
érations remember that you are trying thèse défendants, not 
for the gênerai misconduct and bad habits of their life, not for 
perjury in the state courts, but for a conspiracy formed to 
defraud the government of the United States. 

Before the jury retired the counsel for the défendants handed 
up to the judge a large number of requests to charge. After 
examination Judge Nixon said that he had, in substance, 
«mbraced ail thèse requests of which he approved in the charge 
already delivered, and that in regard to those of which he did 
not approve they were embraced in the following, to-wit: 
That while the will of Joseph L. Lewis vested in the execu- 
tors, as trustées, the légal title to the residue of his estate, 
after the payment of the spécifie legacies, the United States 
had a bénéficiai équitable interest in the estate, of which it 
might be defrauded ; and if the défendants, or any of them, 
entered into the conspiracy, and one of them performed any 
act to give it eiïeet, he or they are guilty of the conspiracy to 
defraud the United States, and liable under the law for the 
conséquences. 

The jury found ail the défendants guilty. 
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Dkitbd States ». Ambrose.* 
(Circuit Court, S. D. Oliio. June, 1880.) 

iNDioTMENT — Désignation of Officbk — Itbms of Account — Rev. St. 
S 5438. 

On demurrer to an indictment nnder section 5438, U. S. 
Eev. St. for making, as clerk of a United States court, false 
daims against the government. 

SwAYNE, C. J. Héld: 

1 . That it is suf&cient to charge a présentation to the "First 
Auditor of the Treasury" without naming the person who 
held such office. 

2. That the différent items of an account may ail be in- 
cluded in one count of the indictment, and that it is not 
necessary that there should be separate counts for each false 
item. 

3. Section 5438, U. S. Eev. St., provides that "every person 
who makes or causes to be maàe, or présents or causes to be 
presented, for payment or approval," etc., any claim against 
the government, knowing it to be false, etc., shall be guilty, 
etc. In the original statute, (12 St. at Large, 696, 698,) from 
which this section in the Eevised Statutes is taken, a eemicolon 
followed the word "made," in the first clause, instead of the 
comma now there, and there was no comma af ter the word "pre- 
sented, " whereas in the Eevision there is. An indictment under 
this 5438th section, which charges that the accused did "un- 
lawfully make a claim against the government of the United 
States," well knowing the same to be false, etc., is insuiîS- 
cient. It should charge that the claim was made "for pay- 
ment or approval." The changes in the ponctuation of the 
original statute hâve altered the meaning of this section, and 
the phrase "for payment or approval" is a part of both the 
first and second clauses of the section. 

*Reported by Messrs. florien Giaque aad J. C. Harper, of the Cincin- 
nati Bar. 
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In re Pennbt, Bankrupt. 
{District Court, W. D. Pennsylvania. , 1880.) 

Boin>— Attobnbt's Commissions. — A. stipulation in a bond for attomey'» 
commissions in case of default is sustained by the suprême court of 
Pennsylvania. 

In Bankruptcy, 

Sur exceptions of the Dollar Savings Bank to register's 
report disallowing attorney's commission. 

Bogers é Oliver, for Dollar Savings Bank, exceptant. 

Kennedy é Doty, for assignée of John Penney. 

AcHESON, D. J. The real estate of the bankrupt having 
been sold under an order of this court divested of liens, the 
distribution of the fund arising from the sale was referred to 
the register, to whose -report the Dollar Savings Bank, a 
judgment créditer, has filed exceptions. The exceptions are 
to the disallowance, by the register, of the claim of the bank 
to attorney's commissions, upon its judgment. The register 
states, in his report, as the ground for disallowing the claim, 
that the "commissions were not liquidated in the judgment, 
and no process was issued for the collection of the judgment." 

The bond of the bankrupt upon which judgment was con- 
fessed provides that in case of default in the payment of the 
principal debt, or any instalment of interest, the obligor "shall 
also pay ail fées, costs and expenses of collecting the same, in- 
cluding an attorney's commission of 5 per centum;" and the 
warrant of attorney accompanying the bond authorizes the 
confession of judgment "for the penalty of the said bond, with 
costs of suit and attorney's commissions, as herein provided," 
upon any default being made in the condition of the bond. 
Pursuant to the terms of the bond and warrant, judgment was 
entered in the court of common pleas. No. 2, of Allegheny 
county, on February lé, 1878, in favor of the bank and against 
John Penney, the now bankrupt, "for the sum of $40,000, with 
costs of suit, * • * * to be released on payment of 
$20,000, with interest from May 1, 1877, at the rate of 8 per 
centum per annum, and 5 per centum attorney's commis- 
sions." 

11* 
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The right of the bank to attorney's commissions was not 
conditioned upon the issuing of exécution upon default in pay- 
ment. It had the clear right to enter judgment therein, includ- 
ing such commissions. Does the judgment, as confessed, 
include the attorney's commissions? Undoubtedly it does. 
Schmidt and Friday's Appcal, 1 Norris, 524. The judgment is 
for the penalty of the bond, viz., $40,000, and is to be sat- 
isfied only on payment of the real debt, $20,000, with interest 
from May 1, 1877, (at the rate the bank was authorized to 
chai-ge,) "and 5 per centum attorney's commissions." The 
attorney's commissions are as much included in the judgment 
as is the interest, and as easily computed. Id. 

A stipulation in a bond, or other instrument for the pay- 
ment of money, that in case of the neeessity of a resort to a 
suit the debtor shall pay and the créditer may recover a per 
centage as attorney's commissions, has been sustained by 
repeated décisions of the suprême court of Pennsylvania, 
beginning with Huling v. Drexel, 7 Watts, 126, and ending 
with Daly v, Maitland, 7 Norris, 384. In this latter case, 
indeed, it was held that the specified commissions are under 
the control, and may be reduced at the discrétion, of the 
court. i In the présent case the Dollar Savings Bank does not 
insist upon the full 5 per centum commissions, but asks the 
reasonable allowance of 2 per centum only on the principal 
debt of $20,000. It is, therefore, not necessary now to dé- 
termine whether, in the distribution of a fund raised by a 
judicial sale of real estate, the right of a judgment créditer 
to the attorney's commissions specified and included in the 
judgment may be called in question collaterally, and reduced 
if deemed excessive. 

And now, to-wit, May 24, 1880, the exceptions filed by the 
Dollar Savings Bank to the report of the register are sus- 
tained, and the court allow the attorney's commissions on its 
judgment asked for by the bank, viz. : the sum of $400, or 2 
per centum on the principal ($20,000) of said judgment, and it 
is ordered that said sum of $400 be paid by the assignées of 
the bankrupt to said bank. 
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In re McGoniglb, Bankrupt. 

{Oireuit Court, W, D. Pennaylvania. June 3, 1880.) 
Baskrcptct— Amendsibîit of Rbtukii to Obdeb of Saijs. 

In Bankruptcy. 

Sm- pétition of G. I. Davis for amendment of retum to 
order of sale, etc., and rule to show cause. 

Wm. H. Semler, for amendment to deed. 

Geo. M. Reade, for assignée. 

AcHKsoN, D. J. The register to whom the case was referred 
after the original order of sale was made, to àscertain the 
liens upon the bankrupt' s real estate, recommended that the 
order to sell be amended so that the real estate designated in 
his report as purparts Nos. 1 and 2 "be sold subjcct to the 
Uen of the judgment of the Heirs of Adam Moyers v. Jeremiah 
McGonigle;" that the real estate designated as purparts 
Nos. 1, 2, 3 and 4 be sold "subject to the paymentoi thelegacy 
of Michael A. McGonigle, when the différent instalments fall 
due;" and that the "real estate of the bankrupt be sold dis- 
charged from ail other liens." 

This report the court confirmed absolutely May 9, 1876. 
The order of sale was not formally amended, but the con- 
firmation of the register's report was équivalent to an amend- 
ment. 

Why the register, in his recommendation, restricted the 
lien of the Moyer judgment to purparts Nos. 1 and 2, is not 
clear to me. It would seem to bave been an inadvertenee or 
clérical error. The original judgment had been revived, and 
manifestly at the time of the death of Jeremiah McGonigle, 
and at the date of the sale in this case, the four pièces of 
land designated as purparts Nos. 1, 2, 3 and 4 were bound 
by the lien of the Moyers judgment. However, as G. I. Davis 
bought thèse four pièces, the mistake in the register's report 
is not material. 

From a caref ul examination of the whole record the follow- 
ing propositions appear to me clear — First. That the court 
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did not intend to divest or impair the lien of the Moyers 
judgment, or in anywise préjudice the rights of the plaintiffs 
therein, but intended that the purehaser of the real estate 
bound by the lien of the judgment should take it subject to 
that lien. It was not, however, intended that the purehaser 
Bhould personally assume the payment of that judgment, or 
be deprived of any right to enforee contribution, or other like 
right, which the bankrupt himself had. Second. That the 
dourt did in tend that the purehaser of the bankrupt 's interest 
in the real estate designated as purparts Nos. 1, 2, 3 and 4, 
should take the same charged with the payment of Michael 
A. McGonigle's legacy of $600, which, by the terma of Jere- 
miah McGonigle's will, was payable by the bankrupt. 

The distinction between the language "subject to the lien 
of" and "subject to the payment of," as used in the register's 
report, in relation to said judgment and legacy respectively, 
is significant. The judgment was not a- debt of the bankrupt 
but of Jeremiah McGonigle, and hence the purehaser was to 
take subject to the lien merely. But the legacy was a liabil- 
ity which the bankrupt had assumed to pay when he accepted 
the devise under his father's will, and it seems to me clear 
that the intention was to make the legacy a charge upon and 
payable out of the interest of the bankrupt in purparts Nos. 
1, 2, 3 and 4, in the hands of the purehaser at the assign- 
ee's sale. Therefore, I see nothing in this record which 
calls for amendment so far as this legacy is concerned. The 
bankrupt himself most certainly could not hâve called upon 
his own vendees, James H. Dysert and Daniel Laughman, to 
contribute to tha payment of that legacy. No more can the 
purehaser at the assignee's sale do so. But, in the return of 
sale, the assignée reports the sale to G. I. Davis as "subject 
to the payment of |759 at the death of Elizabeth Moyers, 
and the interest thereon, annually, during the life of the said 
Elizabeth, » * * ♦ -which said encumbrances the said 
purehaser is ta jiay in addition to his said bid." The deed 
which the assignée has exeeuted contains similar clauses, I 
think the return, in so far as it relates to the Moyers judg- 
ment, was unwarranted, and if permitted to stand may work 
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injustice to the purchaser. The confirmation of the retuni 

was, doubtless, in the mare routine of business, and without 

the attention of the court being called to the departure from 

the authorized terms of sale, It cannot be questioned, I 

think, that the court bas the power to authorize an amend- 

ment. Shamberg v. Noble, 80 Pa. St. 15.8; Slicer v. Bank of 

Pittsbnrgh, 16 How. 511;' Supervisors v. Durant, 9 Wall. 736. 

The delay in applying for relief is satisfactorily accounted 

for. The purchaser lived in Cambria county, and the recorda 

of this court were not accessible to hiin without a journey to 

Pittsburgh. He had no reason to suppose that the retum 

contained the objectionable clause. The deed from the 

asignee was not delivered until about April 1, 1878, and was 

then handed to the purchaser's attorney, William H. Sech- 

1er, Esq., who, without having it recorded, placed it among ' 

papers in bis custody belonging to Mr. Davis. There it 

remained until last February, when, for the first time, it waa 

examined by Mr. Davis and bis attorney. Application to this 

court for relief was then promptly made. 

The assignée bas made no answer to the rule to show cause, 
and makes no objection to the allowanoe of an amendment 
to hie retum, or to the exécution of a new deed. Clearly, the 
plaintiffs in the Moyers judgment hâve no right to objeot to 
the amendment. 

And now, to-wit, June 3, 1880, it is ordered that the return 
of the assignée to the order of sale of the real estate of the 
bankrupt, so far as the same relates to the judgment of the 
heirs and légal représentatives of Adam Moyers, deceased, 
against Jeremiah McGonigle, be amended as of the date of 
the retum, nuncpro tune, by striking out theclause, "subject to 
the payment of $759 at the death of Elizabeth Moyers, and 
the interest thereon annually during the life of said Eliza- 
beth j * • * whieh said encumbrances the purchaser ia 
to pay, in addition to his said bid," and in lieu thereof insert- 
ing, "subject to the lien of the judgment of the heirs and légal 
représentatives of Adam Moyers, deceased, against Jeremiah 
McGonigle, No. 5, September term, 1870, of the court of com- 
v.2,no,9— 49 
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mon , pleas of Cambria county, Pennsylvania, (scire facîas to 
revive, No. 4, March term, 1876,") andthatthe assignée exé- 
cute a deed to the purchaser, at the costs and expense of the 
latter, in accordance with the foregoing amendment. 



BOUTHWIOK V. WmPPLB. 
{District Court, Z>. Bhode Island. March 31, 1880.) 

BAITKBTTPTOT — MOSTGAOE! — Fh AUDUMINT PbEFEBEN OB. 

In Equity. 

Chas. A. Wilson, Chas. Bradlep and A. Payne, for com- 
plainant. 

B. B. Hammond, for défendant. 

Knowles, J. This is a suit in equity in which the com- 
plainant, as trustée of the estate of Frédéric W. Whipple, 
prays that two mortgages made by said Frédéric to his 
mother, Almira Whipple, April 27 and April 28, 1876, be 
eet aside as invalid under the provisions of the bankrupt act. 
The first of thèse mortgages was of the Gaza null estate, in 
Burrill ville, comprising real and personal estate and property; 
the second, of a mansion house suitate in Elmwood, in or near 
the city of Providence. But as the Elmwood estate bas proved 
insufficient to satisfy the claim of a prior mortgage, and of 
no avail. to the défendant, the validity of that mortgage is 
not now a matter of controversy between the parties. Among 
the facts agreed are thèse: 

First. The mortgage of the Gaza mill property was made 
and executed April 27, 1876. 

Second.' A creditor's pétition in bankruptcy against said 
Frédéric Whipple was filed June 26, 1876, to which the re- 
epondent filed a déniai of the act or acts of bankruptcy 
charged, and also a déniai of the sufficiency in number and 
amount of creditors, and that it was referred to a register 
to induire and report upon the question of sufficiency. 
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Third. That before any report from the register '.Tas made — 
that is, sometime prior to February 3, 1877 — said Frédéric W. 
Whipple withdrew his déniais aforesaid, and assented to a 
decree of bankruptcy against him, whicli was entered on said 
third of February, 1877. 

Fourth. That said Southwiok was duly appointed trustée 
on the fourteenth of April, 1877. 

Fifth. That said Almira Whipple advertised the Burrill- 
ville property for sale under her mortgage, to be sold at aue- 
tion on the seventeenth of May, 1877, and the Elmwood 
estate on the twenty-fourth of May, 1877. 

Sixth. That the complainant's bill was filed May 7, 1877, 
the defendant's answer May 28, 1877, and complainant's 
replication June 11, 1877. 

Of the bill, with its amendments of May 18 and October 
18, 1877, it seems sufûeient hère to say that it embodies ail 
essential and usual allégations and charges ; and of the answer, 
that it admits some of those allégations, dénies others, and 
sets up and avers readiness to prove a certain paroi agree- 
ment, in view of which it was asserted said mortgages should 
and must be held unimpeachable by the trustée, even were 
it conceded or shown that but for this agreement the com- 
plainant would be entitled to the decree prayed in his bill. 
And hère it seems proper to state that after the testimony, 
taken by the complainant and the défendant respectively, had 
been printed, preparatory to a hearing of the cause, the de- 
fendant prayed leave to file a supplemeutal answer, "setting 
forth the facts in said cause more precisely, and as explana- 
tory of his answer already filed in the cause, and for the reasôns 
set forth in his affidavit filed." This motion the complainant 
resisted, but the court, by a pro forma ruling, sustained it, and 
a supplemental answer was filed February 13, 1879. 

The charge or charges in the bill as first amended, which 
the complainant assumed the burden of substantiating, were 
that on the twenty-seventh of April, 1876, the said Frédéric 
W. Whipple, being insolvent or in contemplation of insolvency, 
made said conveyance or mortgage, with a view to give a 
préférence to said Almira Whipple, and that said Almira 
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received the same having reasonable cause to believe said 
Frédéric was insolvent, and knowing that said conveyance 
was in fraud of the provisions of the bankrupt act, and the 
amendmenta therefco. And, by the second amendment, to 
thèse was added the charge that said conveyance is void and 
of no effect in equity and at common law, being an instru- 
ment which, in effect, hinders and delays the creditors of 
said Whipple in the collection of their just debts against him, 
and is void, also, under the provisions of chapter 163 of the 
General Statutes of Ehode Island. But inasmuch as thèse 
points, though stated in defendant's brief, were net pressed 
by the complainant in the close, I dismiss them from consid- 
ération as not sustained. 

Not so, however, as to the charges in the bill as first 
amended. The several averments as to the insolvency of the 
grantor, the belief of the grantee as to the grantor's insolvency, 
the intent of the grantor, and the knowledge of the grantee 
that the conveyance was in fraud of the provisions of the 
bankrupt act, were the subjeots of prolonged and exhaustive 
discussion by the learned counsel of the parties, who, agreeing 
Bubstantially as to the principles of law involved, differed 
widely and irreconcilably as to the weight and materiality of 
the facts claimed to be established by the testimony, bearing 
upon the relations, and dealings, and correspondeuce of the 
mother and son. 

In view of thèse facts, and especially of the legitimate pre- 
Bumptions which they warrant and necessitate, I am con- 
strained to adjudge that the complainant, by his testimony 
and argument, establishes satisfactorily the several alléga- 
tions upon which his claim for a deeree is grounded and 
pressed. As this évidence is set forth in extenso in the 
printed record, it seema not necessary in this connection to 
Btate it in détail, or to indulge in comment upon any portion 
of it. Neither does it seem necessary in this connection to 
Btate in explicit terms what portion of the testimony sub- 
mitted I hâve been constrained to disregard as either incom- 
pétent, irrelevant, ineredible or mendacious. It seems suffi- 
oient to say that, upon the issues presented at the hearing, 
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upon whicli the burden of proof rested on the complainant, 
I find for liim and against the défendant. 

This leaves for considération only the spécial matter of 
defence set up in the defendant's answer, and referred to in 
her supplemental answer, and in the testimony of her son. 
This was, in substance, that she, early in 1874, began to in- 
dorse the paper of her son, under a promise and assurance 
that he would secure her against loss or damage, and that 
tho conveyance of April 27, 1876, was made in fulfilment of 
that promise, and was therefore unimpeachable by the com- 
plainant. And in support of this view the testimony of the 
son, a récital in the deed of April 27th, and this defendant's 
allégations, in her gênerai and supplemental answers, were 
referred to and made a subject of exhaustive argument. But 
on behalf of the complainant it was argued and insisted that 
the évidence failed to show that any sufficient agreement to 
give security was satisfactorily proven; the fact being, as con- 
tended, that this defence was purely an afterthought on the 
part of the défendant and her son, and his or her advisers; 
or, if anything more than a pretencej it had no other foun- 
dation than some mention of security, in which no spécifie 
property was named or pledged; and in support of this view 
the testimony of two witnesses, to the effect that the mother, 
shortly after the making of the deed, admitted that she had 
never heard anything of a mortgage to her until about the 
date-of the mortgage, was cited, as also certain passages in 
letters from her to her son. 

And, corroboratory of this view, too, it was argued, were 
the serions discrepancies and inconsistencies in the state- 
ments of the alleged promise and agreement, by the son, in 
his testimony as a witness, and his mother, the défendant, 
in her answer and supplemental answer. Her neglect, or 
rather refusai, to appear as a witness in the cause, and sup- 
port, by her oath, as a party witness, the answer she had 
signed, and to contradict the testimony of the witnesses to 
her admission as above stated, was also referred to as a fact 
not to be ignored or undervalued. 

Upon the défendant is the burden of substantiating this 
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defence. This, in my judgment, she fails to do, The weight 
o.f évidence — that which convinces the mind — and of argu- 
ment, too, is against her. 

A decree for the complainant must be entered. 



The Eagleton Mantjfactuking Co. v. The West, Bbadley 
& Caey Manufaotubing Co. and another. 

{Uireuit Court, 8. D. New York. June 9, 1880.) 

Patent — Date of Invention — Buhdbn of Proof. — ^When the applica- 
càtion fails to take the date of the invention liack of the date of the 
patent, and the défendant makes out prior knowledge and use by 
others, beyond any f air or reasonable doubt, as the law requires, the bur- 
den is shifted on to the plaintifE to show invention or discovery by the 
patentée still prior to that tiine. 

Bame — Ambndment of Application^Authoritt of Attobnkts. — The 
former attorneys of a deceased inventer liave no autliority to amcnd an 
application for letters patent, unsupported by the oath of the personal 
représentative of the décèdent. 

Bame — Samh — Samb — Plbading. — Such objection need not be specifically 
set forth in the answer, in the absence of a statutory requirement. 

In Equity. 

F. H. Betts and Wm. D. Shipman, for plaintiffs. 

Wm. G. Witter and Geo. Gifford, for défendants. 

Whbelee, d. J. This bill is brought upon letters patent 
No. 122,001, dated December 19, 1871, issued to J. Joseph 
Eagleton, Sarah N. Eagleton, administratrix, assigner to 
Eagleton Manufacturing Company, for an improvement in 
japanned furniture springs. The defences set up in the an- 
swer are that Eagleton was not the original and first inventer 
of the improvement; that the spécification is not sufïïciently 
full, clear and exact to enable persons skilled in the art to 
practice the invention ; that the spécification does not con- 
tain the whole truth relating to the invention ; and that the 
défendants do not infringe. 

The springs, which are the subject of the patent, are coiled 
helical or hour-glass springs, so-called, made of steel wire, 
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for f urniture seats and beds. It is désirable that such springs 
should be protected from corrosion, and that they should be 
Btrong and elastic. The patent is for springs protected by 
japan, and tempered by the beat used in baking on the 
japan. It spécifies no degrees of beat to be used, except that 
it is to be sufficient to bake and harden the japan. The évi- 
dence shows clearly that in coiling the wire of which thèse 
springs are made into the shape required, it is weakened by 
the strain on the outside and the compression on the inner 
portions, and that its strength and elasticity are restored and 
improved by subjecting them to beat, which need not -be great 
enongh to make them limber and to lose their shape, as 
would be necessary in tempering by the old process ; that the 
best resuit is produced by beat at about 500 degrees, and 
that japan may be baked on them by beat at from 200 to 700 
degrees, with the facility and rapidity sufficient for manu- 
facturing establishments, and at still lower beats by taking 
longer time for the opération. 

The oath of Eagleton that he believed himself to be the 
original and first inventer of the improvement described in 
his application was made June 26, 1868. He authorized the 
members of the firm of Munn & Co. to act as his attorneys 
in presenting the application, and making ail such altéra- 
tions and amendments as might be required, and his applica- 
tion was filed July 6, 1868. It was rejected, and he was 
notified by letter, in the care of his attorneys, dated July 10, 
1868, of the rejection. He died in February, 1870. The 
application was renewed as in his name, by the attorneys, 
December 29, 1870. The spécification was amended by 
them, in his name, October 19, 1871, and again rejected; 
was amended in like manner November 7, 1871, and was 
finally granted. 

That steel furniture springs of tbis sort, tempered and 
strengthened in this manner, were known and used by varions 
persons named in the answer, before the date of the patent, is 
fuUy and clearly shown by the évidence and not dispute d. If 
the patent was not aceompanied by the application the date 
of the patent would be deemed to be the date of the invention. 
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and that évidence -would defeafc the pafent, without further 
proof of still prior invention by Eagleton. Kellehcr v. Dar- 
ling, 14 Off. Gaz. 673. And the application, when produced, 
in order to be effective évidence to carry the date of the 
invention back to its own date, must be an application for 
substantially the same invention for which the patent is 
granted, without material variation or addition. Railway Co. 
V. Sayles, 97 U. S. 554. The date of the application alone would 
not be sufScient for that purpose. In this view the original 
application of Eagleton is important. After the preliminary 
statement that he haa made an invention, and ref erring to the 
following as a description, and to the drawing, stating that it 
"represents a furniture spring, provided, accordiag to my im. 
provement, vrith a japan covering," he proceeded: "The 
nature of this invention relates to improvements in helical 
furniture springs, such as are used for mattresses, sofas, etc., 
the object of which is to provide steel springs which will 
not be so liable to injury from corrosion as those now in use. 
It consists in providing steel springs, such as are com- 
monly used, with a japan outer covering, Steel springs, as 
is well known, possess in a much higher degree the requisite 
qualities of strength, flexibility and elasticity than iron, cop- 
per or brass, and by reason of the susceptibility of steel to 
be tempered and thereby regulated to any degree of elasticity, 
it is much more préférable to use ; but, owing to its great lia- 
bility to détérioration from corrosion, it is but little used for 
such springs. 

"To obviate this difficulty I propose to provide steel springs 
coated with japan, which I find to be of great advantage in 
resisting the corrosive action of the atmosphère on the steel, 
and whereby steel springs are made very much more durable 
than any other. To some extent the same purpose may be 
aceomplished hy coating the spring with tin or zinc, or other 
similar métal which will not suiïer by corrosion, but the pro- 
cess of coating with such métal requires the use of acids for 
cleaning and preparing the steel, which, adhering to the steel, 
and being to some extent enclosed within the said coating 
and maintained in contact with the steel, hâve an injurions 
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effect thereon. I hâve, therefore, found that when the springs 
are protected by japanning they are much more durable and 
give more satisfr-ctory résulta, the same being applied by the 
common japanning process. 

"Having thus described my invention, I claim ashew, and 
désire to secure by letters patent, japanned furniture eprings, 
as a new article of manufacture, substantially as and for the 
purpose described." 

Hère is the whole of the spécification and claim, and there 
is nothing in it nearly or remotely suggesting or hinting at 
anything more than merely proteeting the springs by japan. 

There is not a word about any method of tempering them 
whatever ; nor that his treatment of them bas any tendency 
whatever to temper them. 

Ail that is said relates entirely to their need of protection, 
and to his mode of proteeting them. The patent office bo 
understood and construed it, rejected it because japanning 
was open to ail, and informed him of the rejection and its 
grouuds, and he acquiesced in it as long as he lived. There 
is no question but that the rejection upon that understanding 
was right. It is not claimed that this patent, or any patent, 
could be maintained for merely proteeting steel or any other 
métal, in the form of thèse springs, or in any other form, by 
japan. 

The discovery is that moderate beat, such as may be ap- 
plied in japanning, wiU restore and impart temper to thèse 
springs. 

The patent is, therefore, for the springs tempered in this- 
manner. 

The application does not take that discovery or invention 
back to its date at ail. It shows nothing affirmatively about 
any such thing. StUl, it is claimed that the proofs in the 
case show that Eagleton was in fact the first inventer or dis- 
coverer of this improvement. When the application fails to 
take the date of the invention back of the date of the patent, 
and the défendants make out prior knowledge and use by 
others beyond any fair or reasonable doubt, as the law re- 
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quires, the burden is shifted on to the plaintiff to show 
invention or discovery by the patentée still prior to that. 

The évidence on which the plaintiff claims to make this out 
is weak; not so much in the number and charaoter of the wit- 
nesses, as in what they prétend and appear to know that 
Eagleton discovered and did, They fail to set forth such 
experiments and tests, and résulta examined by him, as would 
ordinarily accompany such a discovery. On this subject bis 
original application is very weighty and important. As said 
by Mr. Justice Nelson in Manny v. Jagger, 1 Blatchf. 372 : 
" The description of the invention by the patentée, in his own 
language, affords the highest évidence of the thing or instru- 
ment which he claims to bave discovered." 

In view of ail the évidence on this subject, it not only does 
not appear that Eagleton did make this invention or discov- 
ery before the others, but it appears that he did not, and that 
probably it never came to his knowledge while he lived. 

It is said in argument that it is not necessary he should 
bave known the full effect of the process he invented in order 
to uphold the patent, and that if he invented japanning it 
might not be necessary for him to know that japanning would 
temper. It is doubtless true that an inventor need not know 
ail the uses to which his invention is capable of being put; 
and equally true that there must be some patentable invention 
patented before any use of it can be covered by the patent. 
Hère, japanning by itself was not patentable, Eagleton 
described no mode of japanning which would temper or 
strengthen the steel. The temper and strength are produced 
by the beat altogether, and not at ail by the japan, He did not 
even mention that "the japan was to be applied with beat, 
Had a patent been granted to him on his application it would 
hâve covered japanned springs, not tempered springs. He 
did not invent or discover anything patentable of which any 
one use eould be made, and, a fortiori, not anything of which 
more tban one use could be made. 

Upon this view of thèse questions of fact, the issue of fact 
joined upon the traverse of the answer must be found for the 
défendants. 
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Purther, upon thèse facts, the law, both at the time wten 
the original application was made and at the time of the 
amendments, reqiiired the applicant to make oath thaï he 
verily believed that he was the original and first inventer or 
discoverer of the art, machine, composition or improveraent 
for which he solicited a patent, (Act of 1836, 5 St. at 
Large, 117, § 6; Kev. St. § 4892;) and that, if the appli- 
cation was by executors or administrators, the oath should be 
varied so as to be applicable to them. Act of 1836, § 10 ; 
Eev. St. § 4896. The invention which Eagleton made appli- 
cation for, and to which his oath was applicable, was japan- 
ning steel furniture springs merely. He authorized his 
attorneys to amend the application. At his death their 
authority ended. Bac. Abr. Authority, E; Hunt v. Rous- 
maniere, 8 Wheat. 174. 

They made the amendments in his name without any 
authority in fact, whatever authority they may hâve supposed 
they had. The amendments were not mère amplifications of 
what had been in the application before, but carried into it 
the pith and substance of the whole invention for which the 
patent was granted. The patent was granted upon this with- 
out any new oath by the administratrix. Probably a patent 
may well be taken out by an administrator upon the application 
and oath of the intestate to that invention for which the 
patent issues; but that is not this case — this invention is 
entirely différent. 

This application, as to the invention for which the patent 
issued, was made and acted upon as upon the application 
and oath of a living person, when there was no such person 
and could not be any such application and oath. 

The proceedings of the patent ofSce are presumed to be 
regular, and founded upon proper proceedings, but they must 
necessarily be founded upon the applications of living per- 
sons or their personal représentatives, such as the law 
recognizes, and not upon those of persons who are merely 
supposed to exist; and should be founded upon the oath of 
the inventer or his personal représentative, in accordance 
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■with the statute. In this case the substantial part of the 
thing patented was imported into the application of a person 
not in existence, in his name, without the support of the 
oath required by the statute from either him or his personal 
représentative, or anything but the act of those who had been 
his attorneys, but who could not be such, for he could hâve 
no attomey, then. In Railway Co. v. Sayles, 97 'U. S. 554, 
before cited, Mr. Justice Bradley says : "It will be observed 
that we hâve given particular attention to the original appli- 
cation, drawings and models filed in the patent office by 
Thompson and Batchelder. We hâve deemed it proper to 
do this, because, if the amended application and model filed 
by Tanner five years later embodied any material addition to 
or variance from the original, — anything new that was not 
coraprised in that, — such addition or variance cannot be sus- 
tained on the original application. The law does not permit 
such enlargements of an original spécification, which would 
interfère with other inventors who hâve entered the field in 
the meantime, any more than it does in the case of re-issues 
of patents previously granted. Courts should regard with 
jealousy and disfavor any attempts to enlarge the scope of an 
application once filed, or of a patent once granted, the effect 
of which would be to enable the patentée to appropriate other 
inventions made prier to such altération, or to appropriate 
that which bas in the meantime gone into public use." 

This case is stronger against the patent than that there 
spoken of. Hère the addition was made wholly without 
authority in fact, while there, apparently, it had the support 
of the inventors themselves ail the way through. 

This objection is not specifically set up in the answer, and 
it is claimed that for that reason it cannot properly be taken 
notice of . Some defences to suits on patents, like those rest- 
ing upon prior knowledge and use by others, and those 
resting upon failure of the spécification to disclose the whole 
truth in respect to the improvement, and others named in 
the statutes, hâve to be set out more fully in some cases than 
the ordinary rules of pleading would require, because the 
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statutes so require, but ail defences are not required to be so 
specifically set forth. Brown V. Piper, 91 U. S. 37 ; Terhune 
y. Phillips, 99 U. S. 592. 

The défendants deny infringement, and set up tbe right to 
make tempered springs, sufficiently to put thé plaintifif to 
proof of the patent alleged in the bill ; and that proof may 
be met by any proof on the part of the défendants, which vrill 
tend to show there was no valid patent; and such évidence is 
admissible under thèse pleadings unless it goes so far as to 
attempt to make out a defence which the statute requires to 
be alleged that is not alleged. This is like évidence under 
the gênerai issue at law which is always admissible to show 
that a written instrument declared on never had any valid 
existence in fact, although it did hâve in form. 

Let there be a decree dismissing the bill of complaint, 
■with costs. 



WisNEE and others vs. Dodd. 

{Circuit Court, 8. D. Ohio. May, 1880.) 

Rk-issubd PatentNo. 7,988.— Re-issued patent No. 7,988, granted to Wis- 
ner, as the assignée pf J. H. Bhireman , for an improvement in self-dump- 
ing horsehayralie3,au8tained, s,nàhdd to be inf ringed by the réspondent. 

Final hearing on pleadings and proofs. Bill in equity on 
patent for an "improvement in horss hay rakes," granted to 
J. H. Shireman, October 8, 1867, and re-issued to J. E, 
Wisner, as his assignée, December 11, 1877. 

Wood é Boy à and L. HUl, for complainants. 

Hatch é Stem and George Harding, for réspondent. 

SwAYKE, G. J. I hâve considered this case as far as my 
time would permit, and far enough and thoroughly enough 
lo satisfy myself entirely as to the rights of the parties in 
interest. 

I entertain no doubt, without going into the détails, for I 
hâve not had time to do that — I entertain no doubt that Shire- 
man was the first and original inventor, and first to use the 

12» 
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ratchets and pawls and the revolving axle, in combination 
with the lifting wheel adapted for horse-rake purposes, and 
with the rake head, rake teeth and other auxiliaries of the 
horse-rake, in combination with thèse éléments of the ma- 
chine, and that that combination was not contained in any 
prior machine. 

I think, also, that the prima facie proof, which the is- 
Buing of the patent itself affords, is to the point that the 
instrument thus made by that combination is one of much 
more than patentable utility. I think that there is much 
more than the élément of mère patentable invention in it. 
I am inclined to think, from the testimony, that the combina- 
tion is not only new, but that the resuit is a machine of very 
considérable value in the useful arts, that relate to agricul- 
ture. I therefore feel constrained to find in favor of the com- 
plainants. 

I may also state, and I could not give such an opinion 
without coming to the further conclusion that I am about to 
announce, . that under the circumstances of the case, and 
npon the facts disolosed by the record, the patent as re-issued 
is not, in fact, broader than is warranted by the prior patent 
of 1867. 

Upon both grouhds my judgment is with the complainants, 
and there being no serions controversy as to the infringe- 
ment by the défendant, a decree will be made accordingly. 



White V. Notes and others. 

{Circuit Court, 3. Z>. Ifew Tm-k. May 15, 1880.) 

Patent No. 221,721 Sustained, and Held not to Infringb thb Claut 
OF Patent No. 220,126. 

Wyllys Hodges, for plaintiff. 
Thomas H. Dodge, for défendants. 

Blatchfoed, C. J. I think it is quite plain that the struc- 
ture desoribed in patent No. 221,721 does not infringe the 
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claim of patent No. 220,126. The mode of opération of the 
combination of parts found in No. 231,721 is entirely différ- 
ent from the mode of opération of the combination of parts 
claimed in No. 220,126, and it required invention to pass 
from the latter to the former. If No. 221,721 had been the 
earlier patent, the structure in No. 220,126 would not in- 
fringe it. The converse of this is equally trae, The motion 
for a preliminary injunction is denied. 



BUBDQB VS. TWO HUNDBED AND TwENTY TONS OF FiSH SoBAP. 

{District Gov/rt, D. Maryland. May 26, 1880.) 

LoADiNG Cabgo— DuTT OF Mastkr.— It is the duty of a master, when 
fuUy cognizant of the f acts, to détermine when the vessel has taken as 
much cargo at a wharf as Is prudent, in view of the depth of the water, 
altbough the cargo is being loaded by the shippers. 

In Admiralty. 

Brown é Smith, for libellant. 

Marshall é Fisher, for respondents. 

MoBBis, D. J. The respondents in this case chartered the 
Bchooner Martha Welsh for a voyage from Stearn's Works, 
Guilford, Connecticut, to Baltimore, Maryland, and they en- 
gaged to provide and furnish to the vessel at Guilford 200 
tous of dried fish scrap, in bulk — cargo to be put in vessel's 
hold by shippers, but trimmed, stowed and discharged by ves- 
Bel's dispatch in loading and discharging. The charter-party 
contains this stipulation: "Charterers gua/ranty ten feet of 
water at wharf, at Guilford, and agrée to lighter balance of cargo 
at their expense." I am satisfied from the testimony that 
before the master of the vessel got to the wharf at Guilford 
he was warned that there was not ten feet of water there, 
and that shortly aftergetting to Stearns' wharf he well knew, 
both from information given him by others and from his own 
soundings, that hardly eight feet could be expected at high 
tide. Notwithstanding that knowledge, he allowed the parties 
at the wharf to continue putting cargo on board until the ves- 
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sel was hard aground, and could only be gotten off by unload- 
ing some portion of it. This unloading oecasioned considéra- 
ble delay, which isone of the items of damage claimed bythe 
libellant. 

The other items of damage are alleged injuries to tlie 
Tessel from the grounding and delay during the time required 
for the conséquent repairs. The charterers were not them- 
selves putting the cargo on board, but the manufacturera, 
from whom the charterers had purchased it ; and, notwith- 
standing the misstatement in the charter-party as to the 
depth of water, I think it was the duty of the master of the 
vessel to exercise ordinary skill and judgment for the protec- 
tion of ail eoncerned. Because hè did not find at the wharf the 
10 feet of water guarantied in the charter party, he was not 
justified in allowing his vessel to be loaded down to an exteut 
which, in view of the certain knowledge he had acqnired, if 
he had exercised ordinary judgment, he should hâve known 
would entail unnecessary delay and damage. 

He was aboard ail the time and cognizant of ail that was 
being done. It was his business to know whon his vessel was 
loaded to a prudent depth, and then it was his duty to go into 
deeper water and require the balance of the cargo to be 
lightered; and he had a right to be paid damages for the 
delay arising from the lightering rendered necessary by the 
want of 10 feet of water at the wharf. If the parties had 
refused to put the cargo aboard in lighters, he could hâve 
sailed without it and recovered full freight. 

The master appears from his own testimony to hâve mis- 
taken his duty, and to hâve supposed that he could put upon 
thé persons engaged in putting the cargo on board the re- 
sponsibility of determining when they had put in the vessel 
as much cargo as it was prudent to take on at the wharf. In 
this he was in error. At that time he had been several days 
at the wharf and knew quite as much about the depth of 
water as any one, his own soundings having shown him 
that there was only between six and seven feet at high tide ; 
and as to the capaoity and draft of his own vessel he should 
hâve known more than any one else, and it was for him to 
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détermine and décide when the loading at the wharf should 
stop. 

It appears that 11 days elapsed from the time the vessel 
got hard aground at the wharf until she finally sailed for 
Baltimore. Six days of this time was consumed in unloading 
part of the cargo to lighten the vessel and get her out of the 
difficulty she should never hâve been gotten into, and the 
remaining five days were consumed in putting aboard the 
balance of the cargo from lighters after the vessel was an- 
chored in deeper water. This last delay of five days would 
not hâve been necessary had there been 10 feet of water at 
the wharf, and demurrage at $26 a day for thèse five days 
is to be paid by the respondents. 

The libellant is entitled to a decree for the unpaid freight, 
and $125 demurrage. 



Maushall V, TuG CoNROT and Babgb "E." 

{Dùtrict Court, D. Maryland. , 1880.) 

Coi/iiisiow— TuG's LiGHTs Obstkucted bt Tow. — A tug is liable for a 
collision, when it permitted its side-lights to be obstructed by its tow, 
so that the same were not visible from the decls of a collidiug achooner. 

In Admiralty. 

Collision between the steam-tug Conroy and barge "E," and 
the schooner Dexter. 

John H, Thomas, for libellants. 

John H. B. Latrobe and James A. Buchannan, for respond- 
ents. 

MoBRis, T>. J. The excuse of the tug for not keeping out 
of the way of the schooner is that the schooner changed her 
course. The master of the tug states that when he had taken 
the barge in tow and got out from Henderson's wharf and 
headed down the stream, on his course for the Baltimore & Ohio 
Eailroad elevators, he saw both of the schooner's lights eom- 
ing towards him head on; that he ported his wheel a little to 

v.2.no.9— 50 



786 FBDEEAL BBPOETEB. 

show tbe schooner his red light; that the resuit was that the 
schooner's red light opened more plainly to him. Finding 
that the schooner was getting close to him he put his helm 
hard a-port to avoid her, and just at that time she changed 
her course and showed her green light, and he then reversed 
at full speed but could not avoid the collision. 

Assuming that the schooner did change her course, and 
assuming that the maneuvers of the tug were ail of ihem 
proper, the tug has not exculpated herself for the reason that 
the schooner could not see her lights, and, having no warning 
of her approach, was not to blâme for changing her course. 
It is to no purpose that the régulation lights are fixed and 
burning if they are so obstructed as not to be seen by ap- 
proaching vessels. The tug was towing a barge 195 feet long, 
on which were double railroad tracks, and on thèse were 
eleven horse cars, such as are used for freight. The tug was 
made fast to the after end of the barge, and on the side 
furthest from that on which the schooner was approaching, 
80 that there was not only the width of the barge and cars, 
but nearly the whole diagonal length of the mass of barge 
and cars, to obstruct the tug's lights. For the purpose of obvi- 
ating the obstruction caused by the height of the cars on the 
barge, the tug's side lights had been fixed unusually high, 
and they were four feet higher than the tops of the cars, but 
by persons navigating a small vessel loaded down so deep in 
the water as was the schooner in this case, and approaching 
from the diagonally opposite end of the barge from the end 
to which the tug was made fast, they could not be seen. 

The testimony of those on the schooner is that they were 
keeping along the southemmost side of the harbor, intending 
to anchor just above Locust Point ; that when they got around 
the Baltimore & Ohio Eailroad's long pier near Fort Mc- 
Henry, and almost a mile from Henderson's wharf, from 
which the tug started, they did change their course a little to 
the southward, conforming to the outline of the shore, and 
keeping near the docks ; that they saw no lights whatever on 
the tug and barge until they were hailed from the barge at a 
distance of about 70 yards off on their starboard side ; that 
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they could then do nothing, as they had little more thau 
steerage -way, and the wharves -were close on their port side; 
tTiat they saw no light whatever, and were struek by the barge 
in less than two minutes af ter they heard the bail. The testi- 
mony of ail on board the schooner is positive that they saw 
nothing but a dark mass moving down upon them. It is 
easy to believe that this was the fact. The only lights they 
could hâve seen were the two vertical mast head-lights of the 
tug, and the lantern which had been placed on the port side 
of the barge, on the platform beside the cars, midway of ber 
length. It is quite possible, however, that to persons so near 
the surface of the water as thoso on the schooner thèse lights 
also were obstructed when close. But even if thèse lights 
could hâve been seen they would hâve afforded no suffioient 
indication of the direction in which the barge was moving, 
especially when surrounded by the numerous other lights of 
a crowded harbor. 

It has been urged that the tug and tow were in fault in 
not observing the ninth raie prescribed by the board of super- 
vising inspectors of steam-vessels, which, in addition to the 
other régulation lights, requires that on tows of canal-boats 
and barges a white light shali be carried on the extrême out- 
side of the tow, and also on the extrême after part; but it 
appears to me that the fault which led to this collision was 
permitting the colored side lights of the tug to be so obstructed 
by the cars as not to be visible to any one low down on the 
water on her port side. 

From thèse considérations, in my judgment, it results that 
the tug is to be held liable for the collision, and it becomes 
unnecessary to discuss the testimony tending to show that, 
even after the schooner is said to hâve changed her course, 
the tug might hâve avoided her by reversing at once, or going 
to port instead of oontinuing to go to starboard under a hard 
a-port wheel. 

Proof has been offered showing the total damages to hâve 
been $4,501.28, itemized in a statement filed by libellant's 
proctor. The items of this statement are satisfactorily 
proved, with the exception of the propriety of the four and 



788 FEDEEAL EEPOETBB. 

a-half months' demurrage. From the ship-carpenter's own 
testimony it appearSj I think, that three months should hâve 
been a reasonably sufficient time in which to hâve com.- 
pleted the repairs made necessary by the collision. I there- 
fore deduct one month and a-half, which would reduce the 
démarrage from $553 to $368.67. 



White V. Stbam-Tug Lavbrgnb, etc. 
(District Court, S. D. New York. May 20, 1880.) 

Nboligkncb— BoAT m Tow of Tug— Landino Baege.— A tug cannot 
expose a boat in its tow to any unnecesaary péril in the course of the 
voyage, while leaving a barge in its tow at an intermediate landing. 

Same — LiABUiTT OF Tug- Boat Pilot.— A tug-boat pilot must ordinarily 
be held to be able to anticlpate the action of the wind and aea on boats 
in bis charge. 

Samb — CosTHiBUTOBT NEGLIGENCE — Master of Boat. — The master of a 
towed boat is not chargeable with contributory négligence in acquies- 
cing in the exposure of such boat to an unnecessary péril by the tug- 
boat pilot, unleas the danger about to be incurred is very obvions. 

W. R. Beebe, for libellant. 
S. H. Valentine, for claimant. 

Choate, D. J. This is a libel to recover damages alleged 
to hâve been sustained by the libellant's canal-boat F. W. 
Walker, on the fourteenth day of April, 1878, while in tow 
of the steam-tug Lavergne, through the carelessness of the 
•tug. The tug undertook to tow the canal-boat, which waa 
light, from Nyack to Hoboken. She had also to tow from 
Nyaek to Irvington, four miles below Nyack, on the east side 
of the Hudson, a heavily-loaded barge. She took the canal- 
boat on her port side and the barge on her starboard side, 
and proceeded down the river. There was a brisk north-west 
wind, making a short, chopping sea in that part of the river 
which broadens into what is known as the Tappan Sea. The 
"weather was pleasant, and there is no évidence of any change 
in wind or sea up to the time of the accident. After getting 
into the middle of the river and proceeding down for about 
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two miles, the tug began to head towards the eastern bank, and 
■when about opposite the dock at Irvington, and at a distance 
variously estimated by the witnesses from 300 to 900 feet 
from the dock, she began to round to in order to land the 
barge, the tide being then the first of the ebb. 

The libel allèges that the "tug rounded to broadside to the 
sea and wind, bringing the libellant's boat into the trough 
of the sea, where the tug and oanal-boat lay for several 
minutes, the tug pounding against the broadside of libel- 
lant's boat with such violence as to break in two a large tim- 
ber or log, used in the construction of the canal-boat, at 
about thè center of the boat, and doing other injury." The 
négligence of the tug is specified as follows : "That the said 
damage was caused by the want of skill and care of those 
navigating the said steam-tug ; among other things, in placing 
the said boat broadside to the wind and sea, and in the 
trough of the sea, and there permitting the said vessels to 
pound until the said damage was caused." 

The answer sets up no affirmative defence. It contains 
a gênerai déniai, except as to the taking of the canal-boat in 
tow from Nyack to Hoboken. The libellant's boat was a tim- 
ber-built boat, the sides being constructed of timbers 14 inches 
wide and 4 inches thick, securely bolted together by bolts 
running from top to bottom. I think it is proved that the 
boat was in good and seaworthy condition when taken in tow, 
and that while they were rounding to at Irvington one of thèse 
timbers on her starboard side, a little above her light water- 
line, was so pressed in by contact with the tug or her fenders 
that it was broken or cracked across the width of the timber, 
and that that timber and the one immediately below it were 
sprung out of place so as to cause her to leak. The libellant 
has had the injury partially repaired by pressing the timbers 
out, and by calking and patching, but the boat still leaks from 
this injury. I think, also, it is proved that this injury was 
caused by the jumping up and down of the canal-boat with 
the sea, and her thumping against the side of the tug while 
they were exposed to the sea in rounding to, and were broad- 
side to the wind and sea. There is no other adéquate caïuse 
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shown or suggested for the break in the timber, and the spring- 
ing of the timbers proved, except this. 

The testimony of the libellant and his wife, which tend to 
show a very violent rocking and thumping of the canal-boat 
while in this position, is confirmed to some extent by the tes- 
timony of the pilot of the tug, who admits that while his en- 
gine was stopped and he was heading about N. E. which 
would hâve brought him about broadside to the wind and 
sea, and in the trough of what sea there was, the libellant, 
from his boat hailing him, complained of his stopping there 
and said something about his boat jumping. I do not think 
it controls the évidence on the part of the libellant, that the 
witnesses from the tug and the barge did not observe or do 
not now recollect any sueh thumping as would account for 
so serions an injury to libellant's boat. The tug and the 
barge were deep in the water, and had the canal-boat on the 
windward side of them. The tug and barge were much less 
liable to be affected by the motion of the water than the 
canal-boat, and those on them were much less likely to no- 
tice its effect on the canal-boat than those on her. 

Great importance seems to hâve been attached in the trial 
and the argument to the question, how long the canal-boat 
was thus kept broadside to the sea and wind in rounding to. 
The libellant insists that they stopped there several minutes ; 
that they were held in that position much longer than was 
really necessary to effect the landing of the barge ; that by 
going down stream a little further before rounding to, and 
keeping the engine working constantly tiU they got headed up 
the river, they would hâve passed more quickly through this 
dangerous point of the navigation, giving the canal-boat less 
opportunity to pound against the tug; that by handling her 
in this way the slowing or stopping of the engine to deaden 
the headWay of the barge, which was necessary in order to 
bring her up to the pier without too violent contact, could 
hâve been avoided altogether, or, at any rate, might hâve 
been made after rounding to and while heading up the river, 
and not, as wasdone, while broadside to the wind and sea. 

I think, upon the évidence, that the stopping of the engine 
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could, by the maneuver suggested, hâve been avoided while 
they were thas lying in this most exposed position, and that, 
therefore, the time they lay broadside to the wind and sea 
could bave been shortened; but it is by no means clear on the 
proofs that this mère lengthening of the time they were in 
that position waa the cause of the injury. Though the en- 
gine stopped, -while they were in this position, to deaden the 
headway of the loaded barge, the stoppage was very brief, 
and they did not lose their headway entirely while the engins 
was thus stopped. The real question, however, I think, ia 
whether the tug is chargeable with négligence in bringing the 
canal-boat into that position at ail. If the position itself 
involved this danger of injury, it did so equally whether the 
position was maintained half a minute or two minutes. If 
the position did not itself involve the danger, if eontinued for 
the shortest time necessary for rounding to, it hardly seems to 
me that there was any négligence in rounding to as the tug did, 
with the slight delay made on this occasion. That this was the 
proper and usual way of landing the barge on the ebb-tide is 
not disputed. But the question is whether, under existing 
circumstances of wind and sea, the tug ought to bave exposed 
the canal-boat, being light, to the péril' involved in thus being 
brought broadside to the wind and sea. 

The libellant cannot complain that the tug took another 
boat in tow. The canal-boat did not engage the exclusive 
use of the tug. Nor can the libellant, bacause he was to be 
towed to Hoboken, complain that the tug stopped at Irvington 
to leave the other boat. Parties who take their places in a 
tow with other boats do so on the understanding that those 
other boats are to be, or may be, left on the way. But while 
the right of the tug to land the barge at Irvington cannot be 
disputed, and the necessary delay and déviation from her own 
voyage, necessary therefor, must be submitted to by the 
canal-boat, yet it cannot be claimed that in the performance 
of its duty to another boat, in bringing her to her intermedi- 
ate landing, the tug can rightfuUy subject the canal-boat to 
any extraordinary danger of navigation, or bring her into any 
péril from which the tug cannot, by the use of means at its 
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command, protect her. Thus the tug had the right to land 
the barge at Irvington, but was bound to do so in a mode 
whieh should be safe for the canal-boat; at least to this 
extent, that she should not be brought thereby into any posi- 
tion of péril into which it was inconsistent with the exercise 
of ordinary oare on the part of the tug to bring her. 

It is obvions that it was not absolutely necessarj to keep 
the canal-boat along-side while landing the barge. She could 
bave been anchored till the barge was landed, and perhaps 
she could bave been safely cast off in the river before round- 
ing to without being anchored The simple question, there- 
fore, is whether it involved so much danger of injury to the 
canal-boat to bring her broadside to the wind and sea that 
the master of the tug failed to exercise ordinary care and the 
proper skill of a tug-boat pilot in doing so. 

The évidence is somewhat conflicting as to the violence and 
strength of the wind, and as to how high the sea was. In that 
broad part of the river the wind bas considérable effect in 
raising a sea, but I think the évidence of the injury actually 
done to the boat is entitled to very considérable weight upon 
this question. While it oannot, of course, be held, as an 
absolute rule, that pilota should always foresee what does 
take place as the resuit of the action of the wind and sea on 
the boats in their charge, yet, in the absence of anything to 
show that what bas happened was something extraordinary, 
and not to be anticipated as the resuit of the causes open to 
their observation, and with which they are bound to be famil- 
iar, they must ordinarily be held to bave been able to antici- 
pate those effects. 

In this case there was no sudden squall, no increase in the 
force of the wind or sea, but a state of wind and sea which 
the pilot of the tug knew from the start, and which he was, 
or should hâve been, compétent to measure the force of in its 
eiïect on the light boat by his side. And in this case, I think, 
it may properly be held that he should hâve foreseen, and, 
therefore, hâve guarded against, this particular danger. It is 
no answer to say that the libellant, the owner and master of 
the canal-boat, did not object to proceeding after be knew the 
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barge was to be landed at Irvington, or that he did not object 
to the tug's rounding to, with his boat along-side. There may 
be cases where the danger about to be incurred ia so very 
obvious that the master of the canal-boat may be chargeable 
with contribntory négligence in voluntarily exposing his boat 
to the péril without objection, but this certainly is not ,8uch a 
case. 

The captain of a canal-boat, though he may bave had a 
long expérience in being towed, is not, therefore, an expert in 
the handling of a tow by the tug. On such a question as this, 
whether the tug oan safely, under the circumstances, round 
to -with the sea that is running, he surrenders his judgment 
to that of the pilot of the tug, as his superior in technical 
knowledge, by putting his boat in the pilot's charge. The 
pilot of the tug takes entire control of the canal-boat, and 
even if the master of the canal-boat entertains some doubt 
about the tug's ability to exécute the maneuver which it under- 
takes, he is to be presumed to hâve deferred to the superior 
judgment of the pilot of the tug, who takes the respônsibility 
for the safe and proper towing of his boat. 

On the whole évidence there must be a decree for the libel- 
lant, with costs, and a référence to comnute the damages. 



WoLF and others v. The Sohooneb Bertib Galkiks. 

{District Court, E. D. Wisconstn. ,1880.) 

Coi-LisioN— Facts Determiked. 

In Admiralty. 

This was a libel filed by the owners of the schooner E. P. 
Mason to recover damages sustained in a collison with the 
schooner Bertie Calkins, on Lake Michigan. 

The case made by the libel was this : On the first of May, 
1874, the Mason sailed from Manistee for the port of Mil- 
waukee. At 10 : 30 o'elock p. m., and after the vessel had 
cleared Point Au Sable, her course was laid S. S. W. for Mil- 
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•waukee. A moderate breeze was blowing from S. S. E. to 
S. E. by S. It was smoky and thick, and objecta eould 
only be discerned about a quarter of a mile distant. The 
lights of the Mason were burning brightly and her fog horn 
■was sounded according to régulations. At 12 o'clock mid- 
night, the atmosphère began to lighten. At 12 :25 the vessel 
was heading S. S. W. and sailing at the speed of three knots 
an hour, with the wind S. S. B. J E. A vessel's horn was 
tben heard a point or a point and a-half off the weather bow 
of the Mason, and appearing to be about a mile distant. 
Again the horn was heard bearing a little more to leeward. 
The horn was understood to be blown in single blasts, indi- 
cating a vessel sailing on the starboard tack, and that she 
would pass to the leeward of the Mason a considérable dis- 
tance, The Mason kept on her course. In about. five min- 
utes after the first horn was heard the green light of the 
vessel, which proved to be the Calkins, was discovered about 
two points on the Mason's lee bow. Then both lights of the 
Calkins appeared, and then her green light disappeared, and 
her red light was only visible. The Calkins was then within 
200 feet of the Mason. The Mason, in order to avoid a colli- 
sion, luffed, and came into the wind, and the Calkins struck her 
just abaft the main rigging on the starboard side, the jib- 
boom of the Calkins running through between the main rig- 
ging and mainmast. It is alleged that the horn of the 
Mason could be heard on the Calkins, and was heard for 
the distance of at least a mile ; that the Calkins could hâve 
changed her course to port, but that instead of so doing she 
changed her course to starboard, and that those on board the 
Calkins knew that the Mason was to windward of the Calkins. 
Extensive injuries to the Mason as the resuit of the collision 
are alleged. 

The case made by the answer was in brief this : The Calk- 
ins was on a voyage from Chicago to Manistee. The wind 
was S. S. E. and the vessel was under full sail, heading N. ^ 
W., sailing at a speed of five knots an hour, with lights burn- 
ing and proper watches on deck. The weather was thick, 
and a fog horn was sounded at intervais, as required by thô 
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rules of navigation. While the Calkins was thus proceeding, 
a horn was heard about a point and a-half on her starboard 
bow, sounding two blasts, indicating a Tessel on the port tack, 
about a mile away. This horn was answered by three blasts 
from the Calkins, indicating that the latter vessel had the 
wind free. The wheelsman was at once ordered to put the 
Calkins up a point and to keep her up north-east, which ordefr 
was promptly obeyed. The horn of the other vessel, which 
proved to be the Mason, was then heard about a point and 
a-half on the lee bow of the Calkins, and was answered with 
three blasts from the latter vessel. The lookout then reported 
a green light a little on the Calkins' port bow, close up, and 
the wheel of the Calkins was ordered hard down. Almost in- 
stantly the bows of the Calkins struck the Mason abaft the 
main rigging, her bowsprit pointing toward the bows of the 
Mason. It is alleged thatit was the duty of the Mason, being 
on the port tack, to keep her course, and of the Calkins to 
give way ; and that therefore the Calkins put her helm hard 
down to go under the stern of the Mason ; but that the Mason 
did not keep her course on the port tack, but luffed up and 
came across the bows of the Calkins; that the Mason was 
in fanlt for luffing, and that the collision would hâve been 
avoided if the Mason had kept her course when her fog horn 
was heard on the lee bow of the Calkins. It is further 
alleged that if the collision was not the resuit of the Mason's 
négligence, then it was occasioned by the thick, foggy weather, 
and the wind, whereby the crew of the Mason might hâve 
been misled as to the course and condition of the Calkins, 
and was an inévitable accident. 

H. H. â Geo. G. Markham, for libellants. 

W. P. Lynde and Robert Rae, for respondent. 

Dyee D. J. The diffieulties which attend a détermination 
of this cause, arise, as in most collision cases occurring in the 
night, from uncertainty as to material facts. Witnesses on 
both sides hâve given their opinion as to the positions of the 
two vessels at the time of and before the collision ; they bave 
stated their estimâtes of distances and théories of the disas- 
ter ; and counsel hâve endeavored in argument, even by math- 
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ematical démonstration, to maintain their views upon thèse 
questions. It is plain, however, tliat, considering the state of 
the weather on the night of the collision, points of position 
and distance cannot be arrived at with exactness, and that 
much that is claimed in this respect, perhaps on both sides, 
is little more than conjecture and pure theory. In such a 
state of facts it is clearly important that undeniable facts be 
first eliminated from the mass of testimony presented, and 
that such facts be kept prominently in view in connection 
with ail the circumstances of the occurrence as they are dis- 
closed. 

The collision occurred soon after midnight. From ail the 
testimony it is clear that the wind was S. S. E. ; this, in- 
deed, is admitted on both sides. The Mason was heavily 
laden with a cargo of lumber. The Calkins was light. The 
lights of both vessels were in proper place and burning. It 
was mate's watch on the deck of both vessels. The watch 
on the Mason consisted of the mate, wheelsman, and one 
man stationed as lookout. The watch on the Calkins con- 
sisted of the mate, wheelsman, and two lookouts. The Calk- 
ins was sailing with the wind free, and her course was N. |- 
W. At sometime before the collision the Mason was sailing 
on the port tack, close hauled, steering S. S. W. The course 
on the two vessels intersected. Whether the Mason was pur- 
suing her course, shortly before the collision, is one of the 
questions of fact in dispute. From libellants' testimony it 
is safe to say that the Mason was sailing between four and 
flve miles an hour. The speed of the Calkins was at least 
between five and six miles an hour, probably a little more, 
Bince she was sailing free and light. Both vessels were car- 
rying full sail. The weather was thick, occasioned chiefly 
by smoke from burning woods on the Michigan shore, which 
settJed over the lake and rendered navigation, in the locality 
of thèse vessels, somewhat difficult. The watch on the Mason 
heard three blasts of a horn, indicating a vessel sailing free. 
From the testimony of the crew of the Mason it would ap- 
pear that thèse blasts were heard a little on the weather 
bow of that vessel, which would be the port bow if she was on 
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the port tack, sailing S. S. W., and would be the starboard 
bow if she was on the starboard tack, steering eastward or 
south of east. Some of the witnesses are somewhat uncer- 
tain whether the horn was heard on the weather bow or 
nearly ahead, but the weight of the testimony on this point 
is as stated. Upon response being made from the Mason,. 
with two blasts, indicating a vessel on the port tack, the horn 
of the approaching vessel, which proved to be the Calkins, 
was again heard on the Mason about ahead, but appearing, 
in the language of the mate of the Mason, to be working to 
leeward. A third blast was soon heard still more to leeward. 
A green light was ahnost immediately seen from a point to 
a point and a-half on the lee bow of the Mason. Very 
quickly both a green and a red light were visible. The two 
vessels were then very close, and the mate of the Mason 
shouted to the Calkins, "Why don't you starboard your wheel ?" 
or, "Put your wheel hard up — ^you are running into us ;" which 
was answered from the Calkins with the inquiry, "Why don't 
you luff?" to which the master of the Mason, who was then 
on deck, responded, "We are by the wind and can't lay any 
higher." The collision occurred almost instantly, the Calkins 
striking the Mason on the starboard side, abaft the main 
rigging. To this extent we hâve, as shown by libellants' 
testimony, what may be regarded as accepted facts touching 
what transpired on the Mason immediately before the colis- 
ion. 

The horn of the Mason was first heard on the Calkins 
about a point and a-half off the starboard bow. The second 
horn was heard right ahead, or nearly so, and the third horn 
was heard on the lee bow. When the first horn of the Mason 
was heard, the master of the Calkins, who was on deck, though 
it was the mate's watch, ordered the vessel luffed up, which 
was done, and her course changed from N. |- W. to northeast. 
the object of this movement being to go astern of the Mason, 

The horn of the Mason was heard to leeward as this 
maneuver was executed. The wheelsman of the Calkins says 
he at first tried to lufiF three points to N. N. E. J E. and then 
he luffed her up again. The master of the Calkins says at 

13* 
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the time of the collision that the Calkins was heading N. E. 
by E. or N. E. by E. J E., and the mate, who was at the 
compass, testifies that she stood N. E. by E. J E. As the 
course of the Calkins was changed, and immediately or very 
soon after the Mason's horn was heard on the lee bow of the 
Calkins, the green light of the Mason was seen, but her red 
light was not seen at any time before the collision. The bail 
of the Mason to the Calkins to starboard her wheel was heard 
on the Calkins, but this was not done, the master of the 
■Calkins responding to the Mason, "Why don't you luff ?" This 
is admitted by witnesses for respondent. The vessels imme- 
diately struck. Thèse may be accepted as facts shown by 
respondent's testimony, touching what occurred on board and 
in connection with the movements of the Calkins just before 
the collision, and thus far, and to the extent thus stated, as 
to both vessels, their movements, the observations taken on 
board of each vessel by the crew of each, and the circum- 
staHces of the collision, we are able to proceed on what may 
be regarded as uncontroverted facts. 

Now, in considering the respective théories maintained by 
libellants and respondent, there yet remains to be detérmined 
certain questions of fact, of the highest importance and open 
to much dispute, since they constitute the very points in 
controversy. What was the actual course of the Mason at 
the time and immediately preceding the collision? What 
was the actual position of the two vessels, and in what prox- 
imity were they, each to the other? Had or had not the 
Calkins crossed the Mason's course when the course of the 
first-named vessel was changed from N. J.W. to N. E. ? Thèse, 
with other incidental points of inquiry, are the great questions 
in the case, and as they are detérmined, certain conclusions 
seem necessarily to follow. 

The libellants maintain that the Mason was on her course — 
that is, on the port tack — close hauled, steering S. S. W. ; and 
their theory is that when the Calkins changed her course 
from N. J W. to N. E. she was crossing, or had crossed, the 
Mason's course, and that the collision was occasioned, other 
secondary causes contributing, by her persistent luffing to 
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eastward, and by putting her wheel down when the Mason'a 
green light was" visible. 

Eespondent maintains that the Calkins had not croBsed 
tbe Mason's course, and the whole defence proceeds upon that 
theory. Further, that it was her duty, upon hearing the 
Mason's horn, indicating that she was on the port tack, to 
change her course and luff to windward, for the purpose of 
going astem of the Mason ; and that, as the Calkins struck 
the Mason on the starboard side, abaft the main rigging, 
raking her, as it is claimed, from aft forward, it must be the 
fact that the Mason was not on her course, but had changed 
her course, and was on the starboard tack steering eastward. 
Further, that it was impossible for the Calkins to cross the 
Mason's course, and then change her own course from N. ^ 
W. to N. E., thus going to leeward, and, as it îs claimed, 
coming up in the wind, and by an évolution describing a circle, 
strike the Mason, if on the port tack on the starboard side, 
abaft the main rigging, from aft forward. 

As the two vessels had the wind, it was the duty of the 
Mason to keep her course, and of the Calkins to keep away. 
There can be no doubt, as the horns of the two vessels 
were heard, that the men on the Calkins understood the 
Mason to be on the port tack, and that those on the Mason 
understood the Calkins to be sailing with the wind free. 

Did the Mason pursue or did she change her course ? She 
had sailed from Manistee, and her port of destination was 
Milwaukee. Her natural course was S. S. W. There could 
be no object in changing her course to eastward unless a 
spécial emergency required it. No change of wind occurred, 
and no such emergency was presented, unless it arose, in the 
judgment of those in command of the vessel, by the supposed 
proximity of another vessel. There can be no doubt that at 
sometime before the collision' the Mason was sailing on her 
course*S. S. W. It is conceded by libellants, and so testified 
by their witnesses, that just before the collision the wheel of the 
Mason was put hard down, and she, to some extent, luffed. 
The claim of tbe respondent is that, when the horn of the 
Calkins was first heard, the wheel of the Mason must hâve 
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been put hard down, and that she must hâve gone in staya 
and corne around upon the starboard tack. Btit this is wholly 
denied by the crew of the Mason. The lookout testifies that 
the course of the Mason was not changed, to his knowledge ; 
that he was in a position to know whether there was a change 
or not ; that she was close hauled, and that if she had been 
brought up a half point she would hâve been in the wind 
and the head sails would hâve begun to shake ; that they did 
not begin to shake untn the jib-boom of the Calkins was 
pointing to the Mason, and that when the two lights of the 
Calkins were visible the Mason's sails were still fuU. The 
wheelsman states that when he took the wheel the Mason 
waa on her course; that after the signal from the Calkins 
was heard, he received from the mate an order to keep the 
vessel steady and not let her run OJBF, and that when the red 
light of the Calkins was alone visible he received an order 
from the master to put the helm hard down. He states pos- 
itively that until he received this order he did not change the 
course of the Mason from the time he took the wheel, and it 
is évident that when this order was given a collision was 
imminent, and the wheelsman says that he then put the 
wheel down and lashed it, and, apprehensive of personal in- 
jury, so left it and took refuge in the vessel's boat; further, 
that after he put the wheel down, and the last time he looked 
at the compass, the Mason was heading S. by W. The mate 
testifies, after stating the Mason's course, that upon first see- 
ing the Calkins' green light he ordered the man at the wheel 
to keep the Mason up or keep her steady; that he gave no 
order to change her course after he took command of the 
deck; that she did not change her course, to his knowledge; 
that he would hâve known it if a change had occurred ; that 
when he saw the red light of the Calkins the sails of the 
Mason were full, and continued so until just before the col- 
lision, when the stay-sàil and jibs were shaking. The'master 
testifies that when he heard the mate order the wheelsman to 
keep the Mason steady, he came on deck; that he saw the 
Calkins' green light from the lee side of the Mason; that he 
looked at the compass as he passed it, and that his vessel was 
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heading S. S. W.; that he gave no command to change the 
the helm till the green light of the Calkins disappeared and 
her red light was alone visible, when the collision heing im- 
minent he ordered the wheel put hard down, and the vessel 
Bwung, in response to her changea helm, as the collision 
occurred, going off S. S. E. This is the positive évidence 
upon this question on behalf of the libellants. Is the court 
justified in disbelieving and adopting the oposing theory of 
respondents, especially when the évidence in support of that 
theory is, to a considérable extent, inferential and argument- 
ative ? 

Witnesses swear that the Mason must hâve been on the 
starboard tack and out of her course, because otherwise she 
would not bave been struck by the Calkins on the starboard 
side. But this is opposing theory and opinion to positive 
testimony. The wheelsman of the Calkins says he cannot 
tell how the Mason was heading when struck, but thinks she 
■was heading eastward; that after she was struck she was 
heading about S. E. The steward testifies that as near as 
he can guess the Mason was heading E. S. E. Other wit- 
nesses speak of her position, after the collision, as pointing 
eaetward. In considering this testimony it is to be borne in 
mmd that it is a conceded fact that when a collision appeared 
imminent the Mason's wheel was put hard down and was 
lashed to that position, so that the vessel must hâve been 
swinging up in the wind when struck. And, added to the 
movement thus given by a starboard helm, the force of the 
blow given by the Calkins would tend to accelarate that 
movement and swing her off in the précise direction in which 
it is claimed she was heading at or after the collision." The 
respondents' case is destitute of any affirmative évidence 
other than certain alleged admissions, to which I shall pres- 
ently refer, to show that when or about the time the horn of 
the Calkins was first heard the Mason luffed and changed 
her course so that she stood on the starboard tack. And I 
can hardly doubt that when witnesses express the opinion 
that she was pointing S. E., or eastward, they are speaking 
from observations of her position made immediately after the 
v.2,no.9— 51 
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collision, and that, too, in moments oî excitement and con- 
fusion, when it was difficult to judge from the deck of thé 
coUiding vessel witli accuracy. Moreover, as we hâve seen, 
the effect of the collision, added to the movement which the 
Mason was then making, would hâve a direct tendency to put 
her, at that instant of time, in a position varying from her 
previous course, while at the same time thèse circumstances 
would be consistent with the fact that she had adhered to 
her course until a collision was imminent. The master of the 
Calkins says that he thinks the Mason changed her course 
because the Calkins made her green light, which indicated a 
vessel on the starboard tack, but this is upon the supposition 
that the Calkins had not crossed or was not crossing the 
Mason's course; for if she did cross her course, and ap- 
proached her on the leeward side, it would be the Mason's 
green light that would necessarily be observed, and, as we 
shall hereafter see, the master of the Calkins could not know, 
with certainty, that he was not intersecting or had not crossed 
the course of the Mason. So, too, the mate of the Calkins 
says that if the Mason had ,been on the port tack and the 
Calkins was lufiSng up, according to his calculations the Calk- 
ins would hâve been at least a quarter of a mile to the east- 
ward of the Mason, and he could not account for the situa- 
tion in which the vessels seemed to be plaeed; but when he 
saw the Mason he observed that she was ahead, crossing the 
bows of the Calkins, and he knew the Calkins was heading 
N. B. by E. J E., and then he says he knew the Mason waa 
heading to eastward and on the other tack. But this, too, 
is on the supposition or conjecture that the Calkins was to 
windward of the Mason and had not crossed her course, and 
his conclusion was of course fallacious unless his supposition 
was right, and it might be wrong. In like manner the look- 
out, Benson, says : "The Mason was heading eastward beeause 
the Calkins was heading northward, and the Mason was cross- 
ing the Calkins' bows;" ail of which is mère opinion, in the 
absence of actual knowledge of the Calkins' position with 
référence to the Mason's original course. AU of this testi- 
mony is largely matter of opinion, resting upon possibly mis- 
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taken supposition, and is not, I think, sufficiently convincing 
to overcome the positive testimony of witnesses who were on 
the deck of the Mason at the time of the collision. It is said by 
the master and mate and one of the lookouts of the Calkins, 
that the booms of the Mason were on the port side. But 
their testimony does not convince me that sueh was the posi- 
tion of the booms before the Mason starboarded her helm, 
]ust before the collision, nor until after the collision occurred, 
and the mate says that he saw the booms of the Mason on 
the port side after the collision, but did not see them before. 
It is urged in the brief of the respondents' counsel that the 
position of the scar on the mast of the Mason, produced by 
the blow from the bowsprit and jib-boom of the Calkins, is 
convincing évidence that the Mason was not on her course. 
Testimony on the part of the Calkins tends to show that on 
examination the star was found to be at an angle of 45 
degrees. The argument is that the sides of the vessel would 
be the base ; the fracture at the rail to the mast would be the 
hypothenuse, running from stem forward; and the mast to 
the rail, at right angles with the longitude of the vessel's decks, 
would be the perpendicular. Then place the Calkins on her 
course at the moment of collision, N. E. by E. J E., and lay 
her jib-boom and bowsprit on the scar, pointing N. E. by E. J- 
E., and the course of the Mason, at the moment of collision, 
must be E. by S. The argument is very ingénions, but it 
wholly ignores the posibility that the shape and position of 
the scar on the mast may hâve been produced by a change 
in the Mason's course and Calkins' line of approach when a 
collision was impending. And it was held in the case of 
The Fairbanks, 9 Wall. 420, that direct and positive oral tes- 
timony going to show that a vessel kept properly on her 
course, at least until a collision became inévitable, will not 
be controlled by the fact that the shape of the wound tended 
to show that the vessel could not hâve been, at the instant 
of collision, on such course, but must hâve changed it; it 
being possible enough that the shape of the wound was pro- 
duced by a change in the vessel's course, made in the last 
cornent, to avoid a collision. 
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Testimony ol certain witnesses is procluccd as to state- 
ments said to hâve been madeby the master and mate of 
the Mason, after the collision, as to the course of the vessel, 
Buch as, that the Mason came about and was on the atar- 
board tack, or that she went in stays. In view of the déniais 
interposed to this testimony, the liability of mistake in un- 
derstanding, recollection and restatement of what was said 
by the master and mate of the Mason, and in view of ail the 
circumstances and the présent sworn testimony of libellants' 
■witnesses, I hâve concluded, after reflection, that I ought 
not to give thèse alleged admissions such weight as to over- 
throw the positive testimony in the case, on this question of 
the course of the Mason. Some of the witnesses testify- 
ing to admissions do not themselves agrée in their state- 
ments of what would seem to be the same conversation. 
The alleged admissions consist of statements to the effect 
that the Mason came about from the port tack and went in 
stays, or went upon the starboard tack; and since, as we find 
from the testimony in the case, when a collision was immi- 
nent the helm of the Mason was put hard down, and she 
then did vary from her course and luff more to windward, it 
is not difficult to see how a récital of thés 3 circumstances 
might coDvey the impression that she was put in stays or 
on the starboard tack before the collision occurred. Thèse 
alleged admissions mainly comprise the testimony, which is 
in the nature of aiiirmative proof on the part of the respond- 
ent, to show a déviation of the Mason from her course. 
Whatever else is presented by respondent on the question is 
almost wholly inferential. And after careful examination 
and considération of aE the évidence, I cannot say, as the 
resuit of my judgement, that the circumstances urged by 
respondent, and the testimony touching the alleged admis- 
sions, are sufficiently strong, in the language of Justice Clif- 
ford, in the case of The Winona, 19 Wall. 41, "to justify the 
court in adopting a conclusion directly opposed to the posi- 
tive testimony of the witnesses who were on the deck of the 
vessel just before and at the time the disaster occurred. 
Beyond doubt, they must know what the circumstances were. 
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and the record furnishes no sufBcient reason to warrant the 
court in imputing to them wilful falsehood." On the whole, 
the conclusion is, that the Mason maintained her course on 
the port tack untU péril was impending and a collision was 
imminent, and a change of course at that time was not a 
fault within the meaning of the rules of navigation. 

The question of the course of the Mason being disposed of, 
there remains to be considered the movements of the Calkins. 
We bave already seen what is the uncontroverted testimony 
on both sides touching the position of the two vessels as indi- 
cated by their horns. On the Mason, after the third horn of 
the. Calkins was heard, her green light was seen. How long 
after the horn was heard the light was visible is not en- 
tirely clear, but the testimony indicates that it was immedi- 
ately. The light was located about a point or a point and 
a-half on the Mason's lee bow. In a very brief space of tima 
both lights of the Calkins were seen and continued to be vis- 
ible, until just before the vessels struck, when the green light 
of the Calkins was shut out. On hearing the Mason's first 
horn, the master of the Calkins ordered her wheel down, so 
that she luffed to N. E., and it was after this movement that 
the horn of the Mason was heard on the lee bow of the Calk- 
ins. As this horn was heard, or immediately thereafter, the 
green light of the Mason was seen, and continued in view tiil 
the collision. The lookout, Townsend, says that when he 
descried the Mason's light it was a little on the Calkins' 
weather bow. From the time the Mason's horn was first 
heard the Calkins continued to luff, until, at the time of the 
collision, she stood, as admitted by respondent, about N. E. 
by E. J E. The testimony on the part of the libellants tends 
to show that a vessel's light could be seen from a quarter to 
a half a mile away. That on the part of the respondent 
tends to show that it could not be seen at a greater distance 
than from 120 to 150 feet, though at 12 o'cloek the wheels- 
man of the Calkins says he could see a light about 200 feet. 

The lookout of the Mason says that the sound of the first 
horn of the Calkins indicated that she was one-half or three- 
quarters of a mile away; that when he saw the Calkins' green 
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light he thinks she was one-quarter of a mile off, and to lee- 
ward of the Mason. The mate says when the Calkins' green 
light was seen, she was about one-quarter of a mile away, 
and that when he saw both her lights her distance was 
about 600 feet. The wheelsman says that when he saw the 
Calkins' green light she was from 600 to 700 feet away; that 
when he saw her red light she was from 300 to 400 feet dis- 
tant, and that when he put the Mason's wheel hard down the 
Calkins was from 150 to 200 feet distant. The master tes- 
tifies that when he saw the Calkins' green light he judged 
she was a quarter of a mile away to leeward of the Mason, 
and that this light disappeared when the two vessels were 
between one and two hundred feet apart, and he instantly 
ordered the wheel hard down. Simmons, one of the crew, 
who came on deck from the watch below, says the Calkins 
was about 500 feet distant when he saw both her lights. 

On the part of respondent the testimony tends to show 
that the two vessels were about a mile or a mile and a-half 
apart when the hom of the Mason was first heard, and that 
they were not much more than a vessel's length apart when 
the Mason's light was seen. The witnesses differ in their 
testimony pf the time that elapsed between the lirst signal 
heard and the time of the collision, and as to the time 
between the discovery of lights and the collision, and in , 
estimâtes of time and distance there is a greater liability to 
error; but I am convinced that the Calkins' lights were seen 
OA the Mason before the Mason's lights were seen on the 
Calkins. 

Now, it is plainly shown, by respondent's proofs, that the 
movements of the Calkins proceeded wholly upon the sup- 
position that she had not crossed the Mason's course, and I 
regard it equally clear that if she was about to cross, or was 
crossing, or had crossed her course when the signais were 
first heard, then the movements she made were just such as 
might bring the vessels together. It is a most singular cir* 
cumstance that it does not seem to hâve occurred to the 
master of the Calkins, when he changed the course of his 
vessel, nor even when he saw the Mason's lights, that he 
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might hâve croBsed the latter veBsel's course. He does not 
appear to hâve paused to consider the possibility of such a 
contingency, nor to hâve reflected upon the possible effect of 
a change of course if such were the case. He says that his 
vessel had not crossed the Mason's course, and that she was 
not to leeward at any time. But how could he know this in 
weather go thick'that, as it is claimed, a vessel's light could 
not be seen more than 120 or 130 feet. He gives as a reason 
for his statement that the Calkins was not to leeward, be- 
cause she did not corne up to the Mason when her hom was 
heard on the Calkins' starboard bow. But if the Calkins waa 
about to cross, or was crossing, or had just crossed the 
Mason's course, if the Mason was sailing S. S. W., her hom 
would be heard on the Calkins' starboard bow, and as she waa 
then immediately luffed up and continued steadily to luff, the 
Mason's hom would afterwards naturally be heard more off 
the lee bow of the Calkins, precisely as the testimony shows 
it was heard. The master of the Calkins testifies that his 
vessel luffed till she brought the Mason's hom on her lee 
bow, and it is évident that a radical change was made in 
the Calkins' course, because, acting upon the supposition 
that he had not crossed and was even distant from the 
Mason's course, he wanted, as he says, to bring the Mason 
on the Calkins' lee. 

In short, if the Calkins, on a course N. J W., was approach- 
ing the Mason's course, which was S. S. W., or waa about to 
cross it, the Mason's hom would be heard off the Calkins' 
starboard bow ; then, as the Calkins luffed to N. E. and con- 
tinued still to luff, the Mason's signal would be heard more 
ahead, and, as the change of course of the Calkins was per- 
sisted in, if the Mason was keeping her course her horn 
would be heard off the Calkins' lee bow. It must be remem- 
bered that the Calkins was being crowded up with persist- 
ence. Her wheelsman says that he luffed her up nearly 
east and then tried to stop her ; that first he tried to bring her 
up three points, and then he luffed again and the collision 
followed. So, in view of the movements of the Calkins, the 
points from which the horns were heard, as stated by re- 
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Bpondent's witnesses, are quite consistent witli a probability 
that the Calkins was about crossing and crossed the Mason's 
course. So, toc, if the Calkins was approaching tlie Mason's 
course it is not unreasonable that her first horn should be 
heard on the Mason, a little off her weather bow, as testified, 
and if she crossed, and as she changed her course, her horns 
would be heard on the lee bow of the Mason,- as further testi- 
fied. 

Then, considering the question with référence to the lights 
of the two vessels, we find that a green light was first seen 
from the Mason, and this would be the light first seen, 
fither as the Calkins crossed, or after she had crosse3 the 
Mason's course; then both lights of the Calkins appeared, 
whieh would naturally resuit from the Calkins' change of 
course to eastward, if she was to leeward and the Mason was 
on her course. Then, on the Calkins, the green light of the 
Mason was seen, and her red light was not, at any time before 
the collision. This, toc, is consistent with the approach of 
the Calkins on the lee of the Mason, because the latter ves- 
sel's green light would be on the starboard side ; so, as to 
both signais and lights, it is found that the testimony is con- 
sistent with libellants' claim, that the Mason was on her 
course, and that if the Calkins crossed the Mason's course 
and then changed her own course and approached the Mason, 
as indicated, the lights of the Calkins would be seen on the 
Mason, in the order and from the points stated by her own 
crew. 

As before stated, evidently the master of the Calkins, from 
the moment the horn of the Mason was heard, assumed that 
he was ail ôf the time to windward of the Mason's course, 
and did not pause to consider the possibility of error. In 
this I am convineed he made a fatal mistake. He was 
warned by the horns of the Mason that she was on the port 
taek. He knew the Calkins was sailing with the wind, and 
when the first horn of the Mason was heard off his ves- 
sel's starboard bow he was admonished of danger in chang- 
ing his course to eastward, for by so doing there was liabil- 
ity that he was going toward the Mason instead of from her, 
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and that he was thereby approaching her instead of keepîng 
away from her. 

It is a circumstance of moment, in this case, that even 
after the green light of the Mason was seen on the Calkins 
the latter vessel's wheel was kept hard down. This had a ten- 
dency to bring the vessels nearer together, and why, when the 
Mason's green light was seen, the Calkins' helm was not star- 
boarded, so that she might bear away, is unexplained. It 
is true, undoubtedly, that the vessels were near together and 
that the time for action was very short, but no attempt 
appears to bave been made to arrest the movement which 
the Calkins was making under a helm which had changed 
her course. 

Even when the master of the Calkins heard the bail of the 
Mason to starboard his wheel no change was made, and the 
only response he gave was a bail to the Mason to lufï and 
push up into the wind. And at last, instead of endeavor- 
ing to maintain a position, when, as to their lights, the two 
vessels would display only green to green, such a movement 
was persisted in as brought in view the red light of the 
Calkins, and even ultimately shut out the green light. 

But it is said that the Calkins struck the Mason on the 
starboard side, abaft the main rigging from aft forward, and 
it is urged with much force, by the leamed counsel for re- 
spondent, in support both of the view that the Mason changed 
her course and that the maneuver of the Calkins was proper, 
that the collision could not hâve occurred if the libellant'» 
theory of the disaster is right. Masters of vessels called by 
respondent bave been asked, supposing the Mason was head- 
ing S. S. W., with the wind S. S. E. and the Calkins heading 
N. J W., and they should hear each other's horns about a 
mile apart, and the Calkins should hear the Mason's horn 
on her starboard bow, whether the CrJkins, with her booma 
aft to the rigging on the port side, could go to the lee- 
ward and westward of the Mason and make a circle so that 
she would strike the Mason abaft the main rigging on her 
starboard side from aft forward, and they bave answered 
that she could not, although one of the witnesses states it a» 
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his opinion that under such a state of the case the Calkins 
could strike the Mason from forward aft. The witnesses who 
were on the vessel at the time of the collision are not wholly 
united in recollection or understanding of the précise man- 
ner in which the Calkins struck the Mason, and it cannot be 
assumed, as an absolute certainty, that the blow was received 
wholly from aft forward. It is, however, true that some of 
the libellant's witnesses so state. The question, as put to 
experts and answered by them in the négative, assumes that 
the position of the Mason on a S. S. W. course remained 
unchanged to the very moment of the collision. It assumes 
the vessels to be a certain distance apart, and that the 
Calkins described a circle in her movement after crossing the 
Mason's course, and in such movement came up into the 
wind's eye, or nearly so. Now, it is to be borne in mind that 
the wheel of the Mason was put hard down when a collision 
was imminent, so that she was coming up in the wind and 
could not hâve been pointing S. S. W. at the moment when 
Btruck. Both vessels were in motion, and the Calkins was 
moving under a helm that had changed her course from N. ^ 
W. to N. E. by E. ^ E. It is by no means certain, from the 
testimony, that she ceased luf&ng even at that point, because 
it is évident that the luffing movement was most persisently 
adhered to, and even when the hail of the two vessels was 
exchanged the master of the Calkins renewed his order to 
put the wheel hard down. So that, from thèse movements of 
the two vessels, it would appear that in this respect the 
.question put to experts omits conditions which existed in 
the case. Further, the distance that the vessels were apart 
cannot be stated with certainty. If nearer than supposed, 
the movement of the Calkins would be less descriptive of a 
circle ; and it is évident from the testimony that her change 
of course was abrupt and décisive, and was made under full 
eail and speed, as stated by one of respondent's witnesses. 
If the Calkins could make such a movement and strike the 
Mason on a S. S. W. course, from forward aft, then it is not 
difficult to understand, especially if at the moment of col- 
lision the two vessels were pressing up into the wind, as the 
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proofs clearly indicate one vessel might strike tlie other at 
right angles, or to some extent from aft forward. 

On the whole, after bestowing much considération upon 
this case, although I hâve not at ail times been free from 
doubt, it bas become a settled conviction in my mind that 
this collision was occasioned by the fault of the Calkins, and 
sueh will be taken as the judgment of the court. 

KoxK.— This Judginent was afflrmed, on appeal, by Drummond, 0. J. 



Weavee and otbers v. Schoonee Onmst, her taokle, etc. 

{District Court, B. Ehode lAand. April W, 1880. 
COLUSIOTÏ— Facts Detbrminbd. 

In Admiralty. 

Knowles, D. J. The libel in this cause of collision -was filed 
January 21, 1880, the answer February 11, and the cause 
brought to a hearing on the seventh of April foUowing. 

Upon the points of contention raised and discussed at the 
hearing I propose now to announce my conclusions, first 
stating the allégations and claims of the respective parties as 
set forth in the libel and the answers : 

ALLEGATIONS IN THE LIBEL. 

First. That your libellants, before and at the time of the 
collision, in the second article hereof mentioned, were the 
owners, and the said Lafayette Weaver was the master, of 
said schooner Mary Weaver, her tackle, apparel, and other 
furniture, which your libellants employed in the coastwise 
freighting business between différent ports and places in the 
United States ; that she was of 222 tons burden, as regis- 
tered, with a carrying capacity of 350 tons ; that she was duly 
enroUed and licensed for said business, and was actually em- 
ployed therein at time of said collision, and was light, staunch, 
Sound, fuUy equipped, and bad the usual compliment of men 
and officers on board. 
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Second. That on the fifteenth day of December, A. D. 1879, 
Baid schooner Mary Weaver sailed from Port Comfort, in the 
Btate of Virginia, with a valuable cargo of coal on board, 
bound for the port of Providence, in the state and district of 
Bhode Island, and that during said voyage, to-wit, about 11 
o'clock p. M. of the seventeenth day of December, A. D. 1879, 
when in Long Island sound, oiï Saybrook, in the state of Gon- 
necticut, and about six miles southerly therefrom, and heading 
east by north, with the wind blowing an eight-knot breeze 
from a little west of north, and with her lights ail as required 
by law, set and burning brightly, and the master and two of 
crew on the lookout for the protection and management of 
the vessel, the said master and crew descried at some dis- 
tance ahead, to-wit, about half of a mile, and about one point 
on their starboard bow, a vessel which afterwards proved to be 
the schooner Onmst, aforesaid, approaching and heading about 
from west to north, to west by north- west, or thereabouts, and 
being on her starboard tack, and showing to those on the 
Mary Weaver her red light plainly, Whereupon, the master 
of said schooner Mary Weaver ordered the helm of his vessel 
put hard a-port, which was done, and thereby opened the 
lights of said Onmst f uUy five points to the windward or port, 
said Mary Weaver keeping her wheel hard a-port, when of a 
sudden the red light of the said Onmst was obscured to him 
and his crew, and her green light became visible ; and although 
he kept his helm hard a-port as possible, and slackened his 
main peaks and tried to keep out of her way, yet the said 
Onmst continued to bear down on the weather or port side of 
the said Mary Weaver, and struck her on that side near her 
stem, cutting her down to within one streak of her water line, 
carrying away one corner of her house, and her wheel and 
wheel-post and attachments, and the stern-post and davit, and 
rail and attachment, and injuring and carrying down her boat, 
and doing much other damage to said schooner Mary Weaver. 

Third. That said collision and damage were caused solely 
by the fault of the person having charge of and navigating 
said schooner Onmst, in not keeping her on the course she 
was sailing when the vessels descried and neared each other, 



WEAVEE ». SCHOONER ONMST. 813 

or in not porting her helm at that time, and in starboarding 
her helm after that time and before the collision, and not by 
any neglect, omission or fault on the part of said schooner 
Mary Weaver, her master or crew. 

Fourth. That said collision so much injured said schooner 
Mary Weaver that she was in great danger of sinking/ and 
her master, springing on board said Onmst, made fast a line 
to the capstan of said Onmst, informing the master of the 
Onmst of the criticalcondition of the Mary Weaver and her 
boat, and asking him to stay by and take off the crew of the 
Mary Weaver, in case it should become necessary so to do to 
save their lives, which the master of the Onmst promised to 
do till light ; and when the master of the Mary Weaver re- 
turned to his own schooner he let go his largest anchor and 
60 fathoms of chain, and an equal length of the line attached 
to the Onmst, set and kept his pumps agoing, and endeav- 
ored to fasten a pièce of canvas over the breach in the side 
of and under his vessel, and endeavored in every way possi- 
ble to keep his vessel afloat and save her, and continued thus 
engaged with his crew till about half-past 1 o'clock on the 
morning of the eighteenth of December, A. D. 1879, when the 
master of the Onmst, or some one on board of the Onmst, eut 
the line that had been attached to her as aforesaid, and the 
Onmst sailed olï, though the wind was still high and the 
night bitterly cold, leaving the Mary Weaver and her master 
and crew to save themselvea as best they oould. The master 
and crew of the Mary Weaver, finding themselves left in this 
critical condition, set themselves to work to extricate and 
repair their boat, which had been broken somewhat and 
driven under the side and stern of the schooner by the col- 
lision, and after great labor and suffering and danger suc- 
ceeded in getting it ont and fixing it so that it might possibly 
be used ; and the wind soon after abating somewhat, the 
injured schooner did not make so much water as she had 
been doing, and the pumps, which had been kept in constant 
opération, kept her aiioat till the next forenoon, when the New 
London freight boat came along and towed her into the har- 
bor of New London, where she lay nine days making such 
14* 
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temporary repairs as were necessary to enable her to reach 
her port of destination, to-wit, the port of Providence, and 
discharge her cargo, which she did about the twenty-ninth 
day of December, 1879, and now lies in said last named port; 
and that the owners of said schooner Mary Weaver hâve and 
will'sustain damages in conséquence of said collision to the 
amount of $1,200. 

Fifth. That the owners of said schooner Onmst are unknown 
to your libellants, and that her master and the vessel hâve 
"not been seen by any of your libellants since she so sailed 
away; but they are informed and believe said schooner 
Onmst and her said master hâve just arrived, and now are in 
eaid port of Providence, and they so aver, and within the 
jurisdiction of this honorable court. 

Sixth. That ail and singular the premises are true, and 
within the admiralty and maritime jurisdiction of the United 
States, and of this honorable court. 

ALLEGATIONS IN THE ANSWER, 

First. That said respondent is ignorant of the matters 
contained in the first and fifth articles of said libel ; and as to 
the matters contained in the second, third and fourth he 
bas no personal knowledge, but understands that the same 
are in great part falsely alleged, and that the truth is as here- 
inafter alleged. 

Second. That the said schooner Onmst, being in good order, 
and well equipped and manned, was, on the night of the sev- 
enteenth day of December, 1879, between the hours of 11 and 
12 p. M., sailing up Long Island sound, and about three miles 
east of Saybrook, with a strong breeze blowing from between 
N. W. and N. N. W., said schooner sailing close hauled on 
the starboard tack, with her port and starboard lights set and 
burning brightly, as required by law, with a compétent man 
at the wheel, and the mate forward on the forecastle deck, 
on the lopkout; that the red light of a vessel, which after- 
wards proved to be the Mary Weaver, was descried between 
one and two miles off, and about one point on the port bow; 
that after an interval of a few minutes — the Onmst in the 
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meantime keeping her courge — ^the green light of the Mary 
Weaver suddenly came into view, and her red light wpis ob- 
scured. The Mary Weaver continued showing her green 
light, and the Onmst continued on her course until the latter 
had the former about three or four pointa on her starhoard 
bow, and at a distance of about three or four lengtKs, and the 
two vessels were in such relative positions that if the Mary 
Weaver had then kept her course they -would hâve easily gone 
well clear of each other. When in the position ]ust described 
the red light of the Mary Weaver suddenly came into view 
and her green light was obsoured, and almost immediately, 
on account of the relative speed of the two vessels, the Mary 
Weaver was across, or nearly across, the Onmst's bows. The 
captain of the Onmst, seeing that a collision was inévitable, 
ported his helm and lufîed up, in order to ease the blow as 
much as possible, and succeeded so far that, instead of strik- 
ing the Mary Weaver a direct blow, either forward or amid- 
ships, whieh he would hâve done if he had starboarded his 
helm or kept his course, and hâve immediately sunk her, he 
struck her a partially glanoing blow near the stem. 

Third. That said collision was not caused by any négli- 
gence or carelessness, or breach of sailing ruies, on the part 
of those on board the Onmst; but that, on the eontrary, it 
was caused by the négligence and want of care, ànd the vio- 
lation of the rules of navigation, and the dictâtes of ordinary 
prudence and good seamanship, on the part of those navigat- 
ing the Mary Weaver — first, in starboarding her helm just after 
the vessels came in sight of each other, and secondly, in port- 
ing her helm in the manner and under the ciroumstances 
above described; that, had the Mary Weaver kept ou the 
original course on which she was sailing when first seen, and 
which she ought to bave done and could hâve done, she woiild 
hâve passed well to leeward of the Onmst. 

Fourth. That after the collision had occurred the captain 
of the Onmst took a lantem and examined the huU of the 
Mary Weaver, and saw a hole in her side, but above the water 
line, so that there was no immédiate danger of sinking oh the 
part of the Mary Weaver. The captain of the Mary Weaver 
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•was in a very excited condition, and kept calling, in a dis- 
traeted way, to his men, to know if the pump sucked. At 
last one of them replied: 'Tes, damn her, she sueks." Just 
after the two vessels came together some one on board of the 
Mary Weaver jumped on board the Onmst with a bight of a 
line, and made it fast to the capstan of the Onmst. Another 
Une was passed from the Onmst to the Mary Weaver. The 
captain of the Mary Weaver asked the captain of the Onmst 
to lie by him, which the latter consented to do for awhile, 
although not deeming the Mary Weaver in danger of sinking. 
The Onmst laid by the Mary Weaver for more than two 
hours, and, after staying this length of time, and after hear- 
ing from some one on her deck that the pump continued to 
suck, (indicating that she was free from water, and in no 
danger of sinking,) and also hearing that the Mary Weaver's 
boat was in good condition, and the Long Island shore being 
only from a mile and a half to two miles distant, and the 
Onmst herself being in a crippled condition, having lost her 
head-gear and liable to lose her masts, the captain of the 
Onmst did not regard it that the dictâtes either of humanity 
or prudence required him to lie by any longer. In order to 
cast off it was necessary to eut the line, as it was so far turned 
around the capstan that any other method was impractieable. 

Fifth. That ail and singular the premises are true. 

It is seen at a glance that one question, not to say the 
principal question, presented for inquiry and adjudication is, 
was the Onmst or the Mary Weaver the blameworthy vessel 
as regards the collision of the seventeenth of December? The 
libellants allège that the Onmst was in fault and the Mary 
Weaver innocent — the libellées alleging that the Mary Weaver 
was in fault and the Onmst innocent. As bearing upon this 
point, the sixteenth and seventeenth Eules of Navigation were 
cited and expounded by the parties, the discussion terminat- 
ing in an agreement between them that, whichever of thèse 
rules governed the case at bar, it was the statutory duty of 
the Mary Weaver, under the circumstances in proof, to keep 
out of the way of the Onmst — that is, to turn and keep to the 
right. The questions at issue, then, became thèse : 1. Did 
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the Mary Weaver bear to the right, and keep on her course 
without change down to the moment of collision? 2. Did 
the Onmst keep on her course, without any culpable or ma- 
terial change, until a collision became inévitable? Thesa 
are the agreed principal issues. As bearing upon them, 
many subordinate points or questions •were raised and con- 
tested, having relation to the position of the two vessels wlien 
they first descried each other; the state of the wind and 
weather; the maneuverings of the vessels previous to the col- 
lision; the number and spécial occupations of the several 
persons on the decks of the two vessels at, before and after 
the collision; the state of the tide, and the importance or 
non -importance of it as a factor in estimating the speed of a 
vessel on or through the water ; the relative speed of the two 
vessels; the time required to change the course of a vessel 
four or five points, under supposed circumstances ; the non- 
production by the libellants of any déposition of the wheel- 
man of the Mary Weaver; the alleged impossihilities of the 
conflicting théories of the collision, each party branding as 
erroneous, or wllfully untrue, the bther's theory, and as deeep- 
tive and unreliable the plats or diagrams purporting to embody 
those théories ; the alleged stealthy departure of the Onmst 
from the scène of the collision after the lapse of about two 
hours, her captain having promised to lay by the crippled 
Mary Weaver until daylight ; the credibility and honesty, or 
the opposite, of the witnesses in mass, and singly, considered ; 
the value of experts' testimony in gênerai, and especially the 
value of the testimony of the thirteen whose dépositions 
were exhibited in évidence, to refrain from further enumer- 
ations. 

Of the évidence submitted by the parties it seems sufficient 
hère to say it was very voluminous, remarkably contradictory, 
and wholly irreeoncilable. It was embodied in dépositions, 
which were read, and in great part repeatedly reread, at the 
hearing, and was the subject of exhaustive comment by the 
learned, astute and zealous counsel of the parties. To that 
évidence and those comments I gave undivided attention, 
throughout a hearing prolongea almost beyond précèdent — 
v.2,no.9— 52 



818 FEDERAL KEPOETEB. 

npt to say beyond reason — and since the hearing hâve given 
to them that second thought, which is the due of litigants, 
■when to the court is submitted a case upon the faots as well 
as the law; and the conclusion to which I hâve arrived is 
that the libellants bave failed to substantiate against the 
Onmst their charge as set forth in the second and third arti- 
cles of their libel, and that I must pronounce for the Onmst, 
as regards those articles. 

As regards the fourth article of the libel, relating to the 
abandonment of the Mary Weaver by the captain of the 
Onmst, shortly after the collision, but little needs be said in 
this connection. It was contended by the libellants that, 
upon the facts and the law, the court would be justified ia 
regarding the abandonment as a quasi confession of guiltiness 
of the misdoing charged in articles second and third ; that, as 
such, it is entitled to a prominent place among the facts put in 
proof on behalf of the libellants. In this view I cannot oon- 
cur. The évidence, it cannot be questioned, convicts the 
captain of the Onmst of unseamanlike and unmanly, not to 
say inhuman, conduct on this occasion — conduot which, it 
is to be regretted, is not punishable under some pénal stat- 
ute of the United States; but that, in view of ail the circum- 
stances in proof, any considérable weight can be accorded 
it, as a confession or admission of guiltiness in the matter of 
the collision, is not to be conceded. 

An order must be entered dismissing the libel, without costs 
for either party. 
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Campabt and others ». The Bteamship Pbiob. 

[Dietriet Court, E. D. New York. June 2, 1880.) 

BlLI. OP LADING — DeLIVERY OF CaIIQO— " QDANTITT and QTJAIilTT UN- 

known" — BuRDEN OF Pkoof. — Where wheat was sliipped to France 
by several parties under bills of lading, specifying that the quantity 
and quality of the wheat was unknown, and suit was brought for non- 
delivery of the whole amount, hdd, that the burden of proof was on 
the libellants to show the quantity of wheat delivered in Havre, and 
their case must fail for lack of évidence — the claimants of the ship 
showing that ail the wheat shipped was delivered, and the bllla of 
lading surrendered by the consignées. 

In Admiralty. 

W. H. Goodrich, for libellants. 

Coudert Bros., for claimants. 

Benedict, D. J. TMs is a Consolidated action, •wherein sev- 
eral shippers of wheat seek to reoover damages for an alleged 
failure on the part of the above-named vessel to perform 
certain bills of lading, duly issued by the master of said ves- 
sel, for a quantity of wheat to be transported in said vessel 
from New York to Havre. There are four sets of thèse bUls 
of lading, issued to three différent shippers. One set ao- 
knowledges the receipt of 7,939 50-60 bushels of wheat in 
bulk. Another set acknowledges the receipt of 15,000 bush- 
els of wheat. Another set acknowledges the receipt of 16,- 
227 40-60 bushels of wheat, and another set acknowledges 
the receipt of 4,100 bushels of wheat. Ail thèse bills of 
lading are similar in form, and ail contain the foUowing pro- 
visions in print : "Weight, measure, contents, quality, brands 
and value unknown; not accountable for bursting of bags; 
not accountable for weight, measures, decay, breakage, or 
damage by rats;" and also the provision in writing, "quan- 
tity and quality unknown." 

In regard to the first set the breach alleged is the failure 
to deliver 394 4-60 bushels of the wheat shipped; in regard 
to the second and third sets the breach alleged is the failure 
to deliver 462 4-60 bushels of the wheat shipped; in regard 
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to the fourth set the breach alleged is the failure to delîvei 
214 42-60 bushels of the wheat shipped. 

The answer dénies ail knowledge as to the quantity of 
wheat shipped; avers that it was expressly understood that 
the quantity shipped was unknown; dénies any breach of 
the contraet, and avers a delivery of aU the wheat shipped 
under the bills of lading referred to. Under thèse pleadinga 
the burden of proof is upon the libellants, and in order to 
recover they must show a deficieney in the wheat delivered, 
and the amount thereof. This bas not been done. No wit- 
ness bas been called who undertakes to state or prétends to 
know the quantity of wheat delivered in Havre; and tha 
case, so far as the libellants are concerned, is bare of évi- 
dence upon that point. But the master of the vessel is sworn 
by the claimants, and testifies, without qualification or dis- 
pute, that ail the grain shipped was duly delivered in Havre ; 
and in this he is oonfirmed by the circumstances that the 
bills of lading are produeed by the claimants at the trial, 
and must therefore be presumed to hâve been surrendered by 
the oonsignee« of tha grain upon the delivery of the grain. 

I bave mot overlooked the testimony from which it was 
argued that upon the arrivai of the steamship at Bristol, 
England, whither jhe proceeded from Havre, that the master 
there sold wheat from the vestsel to the value of some nine 
pounds. The master's explanation of this circumstanoe is 
that he had the steamer cleaned at Bristol, and what he sold 
was "sweepings" -f the value of five pounds, which he paid 
over to the owners. But if the facts in regard to this trans- 
action be as contended by the libellants, (and I confess that 
the weight of the évidence appears to me to be with the mas- 
ter,) still it would do no more than create a suspicion. There 
would still be a total failure of évidence upon which it would 
be possible to find that any spécifie quantity of grain shipped 
onder any of the bills of lading in suit had not been delivered. 

The result is that tha libel must ba dismissed, and witb 
costs. 
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The Middleseî Quaebt Company and othera u.'The Sohooneb 
Albert Mason. 

{District Court, 8. D. New York. May 25, 1880.) 

CoLi-TBiON — A.NCHOB LioiiT — BuRDBN OF Peoop. — In a case of eolliaîoQ 
the libellant must show, by a prépondérance of the évidence, tiiat a 
necessary light was set and burning. 

R. H. Huntley, for libellants. 

S. H. Valentine, for claimants. 

Choate, D. J. Thia is a libel to recover damages sustaîned 
by the schooner Eobert Smith, and her cargo, by a collision 
with the schooner Albert Mason, in the harbor of New Haven, 
on the evening of the eighth day of November, 1877. The 
Eobert Smith was bound on a voyage from Portland, Con- 
necticnt, to New York, with a cargo of about 90 tons of brown 
stone. Between 6 and 7 o'clock she put into New Haven for 
a harbor, the wind being S. S. E. to S. E., and blowing hard. 
She came to anchor about two miles inside the light, on the 
west side of the channel, as the libel states, in about eight 
feet of water, at low tide. When she came in it was the last 
of the ebb. 

Between 8 and 10 o'clock the Albert Mason also came in 
for a harbor. She intended also to corne to anchor on the 
west side of the channel, and in fact proceeded directly to- 
wards where the Eobert Smith was lying at anchor, and to 
within a very short distance from her, when she undertook to 
round to for the purpose of anchoring, and just then her stem 
grounded. Eefore this she had taken in her jib and main- 
sail, under which she entered the harbor. Up to the time of 
60 rounding to those on board of her had not seen the Eob- 
ert Smith. To work ofiF the bottom she hoisted the peak of 
her mainsail, intending to work off more to the eastward. 
While doing this her master and others of her crew discovered 
something to leeivard, and very near to them, which was in 
fact the Eobert Smith, but which, as they say, they took for 
a wreck or a sunken canal-boat. They approached it a little 
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nearer, as they worked a little further to the eastward, still 
being aground, but rising and moving with the rise and fall 
of the sea. They then discovered that thia objeet was a ves- 
sel, and that if they kept on as they were going they were 
likely to corne into collision with it, and they let go their star- 
board anchor. As the vessel was brought up by her anchor 
she gradually approached the Robert Smith, and her bow- 
sprit and head rigging came foui of the fore rigging of the 
Eobert Smith, and finally she swung along-side of the Kobert 
Smith, and was got clear of her by paying out chain, so that 
she drifted astern of her. But in going by her stem the in- 
jury was done which is the subject of this action, and from 
the effect of which it is claimed that the Eobert Smith leaked 
60 badly that she was obliged to slip her cable and go ashore, 
where she became a total wreck. 

The libel avers that immediately after the Eobert Smith 
anchored a signal light was hung in the fore rigging, on the 
starboard side, and a proper watch placed on deck, and "that 
from the time said signal light was lighted and watch set to, 
and until the collision, the said signal light was in its proper 
place and burning brightly." The answer dénies that tha 
Eobert Smith had any anchor light, and charges the absence 
of the light on her part as the cause of the collision. Tha 
only question fairly arising on the pleadings and the évidence 
is whether the Eobert Smith had an anchor light set and burn- 
ing as the Albert Mason came into the harbor and ap- 
proached her. Though it was a dark and stormynight, lighta 
of vessels could be seen at a considérable distance, and if the 
Eobert Smith had her light set it was inexcusable in the 
Albert Mason to approach her so closely as she did before 
rounding to, to anchor. 

The point made that the Eobert Smith was in fault in net 
hoisting her jib and paying off to the eastward, so as to aid 
the Albert Mason in her efforts to avoid the collision, is not, 
I think, open under the pleadings. There can be no question 
that it was the duty of the Eobert Smith to hâve a light. She 
was not fairly out of the channel or that part of the harbor 
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wliere otlier vessels were likely to corne, and the burden is on 
her to show by a f air prépondérance of évidence that she had 
a light. Her crew consisted of four men, ail told, "wlio swear 
positively to the light being set after they came to anchor, 
and to its continuing to burn brightly afterwards up to the 
time of the collision. Three of them say it was taken down 
after the Albert Mason had let go her anchor. They do not 
quite agrée as to the time when it wastaken down, but the three 
swear it was not taken down till after the bowsprit of the 
Albert Mason came into contact- with the fore riggjng of the 
Eobert Smith. On the other hand, five witnesses are called 
from the Albert Mason whd swear positively that after this 
object was discovered to leeward they looked for a light, and 
that she had no light visible to them ; yet, if it was hung in 
the starboard fore rigging, as testified to by those on board 
the Eobert Smith, it must hâve been plainly visible to ail 
those pn the Albert Mason, and at a distance of from 100 to 
300 feet, which was heiug constantly diminished until the two 
vessels came in contact. 

It is impossible to reconcile the testimony upon any theory 
of mistake. Nor is the theory of inattention or failure of 
those on board the Albert Mason to observe a light, which 
they might hâve seeu if they had looked, tenable in this case. 
The vessel lay in this close proximity a considérable time, 
and the light which they looked for and did not see, if it was 
there, was very near to them, and on the side of the vessel 
towards them. While there are some serious discrepancies 
between the testimony of those on the Eobert Smith and the 
other and crédible proofs in the case as to the movements of 
the Albert Mason and the sail she carried, and some incon- 
sistencies in their testimony, and between it and the aver- 
ments of the libel, thèse alone would not be sufficient to im- 
peach or discrédit the witnesses of the libellant. Nor, on the 
other hand, are the witnesses for the claimants in any way 
discredited except by this flat contradiction in respect to the 
light. In fact, the witnesses on both aides appear to be alike 
'Crédible, and I hâve not been able, after the mosi carefol 
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study of the testimony, with the aid of the able arguments 
and briefs of counsel, to come to any reasonably certain con- 
clusion as to which of thèse two classes of witnesses tells the 
truth in respect to this light. I think neither can be mis- 
taken, therefore I am obliged to hold that the libellants hâve 
not Bustained the burden of proof which is upou them to 
show that they had a light. 
Libel dismissed, with costs. 



ToPFEB V. The Sohooner Mary Zéphyr, etc. 

{District Court, D. Oalifornia. May 19, 1880.) 

Fdnd in Regisïky — Advances by Part Ownbr — Statutort LtEîr— 
CrviL Code Califoenia, f 3055. — Where the part owner of a ship haa 
a statutory lien for advances, (Civil Code California, } 3055,) as against 
a co-owner, he may be pald out of surplus proceeds remaining in tha 
registry of the court. 

Pétition against Proceeda. 

HoFPMAN, D. J. It cannot be disputed that the petitioner 
to establish his right to be paid out of the surplus proceeds re- 
maining in the registry, must show not merely that his co- 
owner is indebted to him, but that he had a lien upon the 
vessel for the debt. 

This court cannot, in an admiralty suit, exercise the func- 
tions of a court of bankruptcy and distribute the surplus pro- 
ceeds of a vessel sold under its decree among the gênerai 
creditors of the owner. But the privilège, or jm in rc, which 
the court in such cases will recognize and enforce need not 
necessarily be a maritime lien, or a lien on which an original 
suit in the admiralty oould be brought. Thus a mortgagee, 
though his rights could not be enforced by a libel to foreclose, 
may, nevertheless, claim and receive as against the mortgagor 
the remuants and surplus in the registry, and apply them in 
satisfaction of his mortgage. In like manner the lien of an 
attaching créditer will be respected after the satisfaction of 
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maritime liens entitled to priority. See The Mary Anne, 
Ware, 104. If, therefore, the petitioner can show that he 
had a lien on the vesael for the amount of his advances at 
the time of her seizure, he will be entitled as against the owner 
to payment ont of the proceeds. It is unnecessary in this 
case to discuss the vexed question whether a part owner of a 
ship has a spécifie lien on the share of his co-owner for his 
portion of the expenses of fitting ont and running her. Lord 
Hardwicke was of opinion that he has, and he decreed in 
favor Ôf the part owners against the share of a co-owner -who 
had died without contributing his share of the expenses. 
With respect to this ruling Judge Story ■ observes : "After 
ail, there would seem to be intrinsic equity in the doctrine 
maintained by Lord Hardwicke, and, as liens may arise either 
from express or implied agreements, it is but a reasonable 
presumption (in the absence of ail controUing ch'cumstanceB) 
that part owners do not intend to rely solely upon the per- 
aonal responsibility of each other to reimburse themselves 
for expenses and charges inourred upon the common property 
for the common benefit, but that there is a mutual under- 
standing that they shall possess a lien in rem." Story on tart. 
§ 444. 

In England the law appears to be settled adversely to the 
existence of the lien, (Ex parte Harrison, 2 Eose, 76; Ex 
parte Young, Id. 7S, note ;) but in America much diversity of 
opinion has prevailed. Mr. I. Curtis thinks that the décisions 
may in some degree be reconciled by attending to the dis- 
tinction between cases where the owners occupy towards ëach 
©iher the relation of mère tenants in common of a chattel, 
and those where they are partners in a common adventure. 
In the latter case the lien unquestionably exists, but if there 
be not the relation, the learned judge was of opinion that 
there was no lien. The Larch, 2 Curtis, 434. If, as held by 
Mr. I. Curtis, the lien be confined to cases of aotual partner- 
ship between the part owners, there would be much ground 
to contend that, under the circumstances of the présent case, 
the parties bore that relation to each other, or, at least, sucl^ 
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a relation of quasi partnership as woi;ld be sufficient to give 
rise to a lien. But this question it is not necessary now to 
décide, nor the further question whether if the lien exists it 
could be enfofced by an original proceeding in the admiralty. 
See The Larch, ubi supra; The Young Mechanic, 2 Curtis, 404 ; 
Kellum V. Emerson, Id. 79, The vessel in question in thia 
case was a small craft owned in this state and employed 
exclusively in the navigation of its interior waters. Section 
3055 of the California Civil Code provides that "the master 
of a ship has a gênerai lien, independent of possession, upon 
the ship and freightage for advances necessarily made, or 
liabilities necessarily incurred, by him for the benefit of the 
Bhip, but has no lien for his wages." 

Whether the lien thus created is a strictly maritime lien, 
and capable of being enforced by a direct proceeding in rem 
in the admiralty, is not material now to inquire or décide. 
The présent proceeding is against surplus proceeds in the 
registry. The duty of ascertaining to whom they belong de- 
volves upon the court, as a necessary incident to the jurisdie- 
tion it incontestably possessed, to decree a sale to satisfy 
maritime liens, and the objection that the admiralty has no 
jurisdiction over matters of account, whatever be its force 
■where an original suit is brought to enforce a lien not strictly 
maritime, and, therefore, "not peculiarly within the jurisdic- 
tion of a court of admiralty," has no application to a case 
like the présent, where the court is obliged to détermine to 
•whieh of two opposing claimants a fund in its possession 
should be paid. 

My opinion is that the petitioner, as master of the ship had, 
under the state law, a lien upon her for his advances incurred 
for her benefit ; that that lien attaches to her surplus proceeda 
remaining in the registry, and that, as between him and the 
représentative of the other part owner, he is entitled to ba 
paid out of the proceeds. 

It appears by the commissioner's report that, on account- 
ing and settlement between the petitioner and his co-owner, 
there was found to be due him $371.88. 
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Prom thîs, by consent ot parties, six dollars is to be 

deducted, leaving due the petitioner, - $365 88 

He also, after the death of the other part 
owner, paid for bills and liabilities previ- 
ously incurred for the benefit of the ship, $288 69 

Less his share, one-fourth, - - 72 17 



Balance due, - - . - • - $216 53 



$582 40 
Less Captain Zephyr's share of net earnings on 

tentrips, 183 95 



Balance for advances, - - - |398 45 
Some question was made as to the terms on which the trip 
of December 9, 1879, was made by the master. My opinion 
is that it should be deemed to hâve been made under the 
same agreement as that on which the previous trips had been 
made, and, if so, the petitioner has no claim against the fund ; 
on the contrary, he is liable to his co-owner for three-fourtha 
of $10.50— the net profits of the voyage— 17.87. 

If, as be claims, the trip was made by him on wages, it is 
sufficient to say that for any balance of wages he can assert 
no claim upon the fund to be distributed, for he had no lien 
on the vessel. 

There should also be deducted from the petitioner's daim 
the sum of two dollars, being amount paid for board bill of 
Captain Zéphyr. This charge, however just, cannot be al- 
lowed as a lien on the vessel or her proceeds. The account- 
ing will, therefore, stand as foUows : 

Due on accounting and settlemént, $371 88 
Less as above, - •» • - 6 00 

$365 88 

Due for advances, - . - $288 69 

Less Captain's pro rata share, - 73 1 7 

' 216 53 

$582 40 ■ 
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Amount brought forward, - ■; - $582 éO 
Less Zephyr's share of profits of 10 

trips, 1183 95 

Less t-wo dollars as above^ • • 3 00 

Less $7.87 as above, - 7 87 



$193 82 



Due petitioner, - * - . $388 58 

which he is entitled to receive out of the fund in the registry. 

The remainder of the fund is to be divided between him 
and the représentative of the other part owner in the propor- 
tion of their respective interests in the vessel, yiz ; Petitioner, 
one-fourth; Captain Zéphyr, three-fourths. 

An order to this effect will be entered. 
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The Eurêka Consoi.idated Mining Company v. The Rioh- 
uoND Consolidated Mining Comîany, (limited.) 

(Circuit Court, D. Nevada. June 14, 1880.) 

Kemovai..— A. suit brought in a court of the state of Nevada, by a cttîzen 
of California agalnst a citizen of England, may be removed into the cir- 
cuit court under act of March 3, 1875. 

Motion to Eemand. 

Crittenden Tlwrnton, for the motion. 

John Garber, opposed. 

HiLLYER, D. J. This is a motion to remand the cause to the 
Btate court from which it was removed. The plaintifif Is a 
corporation of California, and the défendant an English cor- 
poration, doing business in Nevada. The sole question is 
■whether the character of the parties is such asgives this court 
jurisdiction. On both sides it bas been assumed, and cor- 
rectly, no doubt, that the case stands precisely as if the 
plaintiff and défendant were natural instead of artificial 
persons. The défendant makes this motion upon the ground 
that neither party is a citizen of the state in which the suit 
is brought, and it is argued that, notwithstanding the omis- 
sion from the act of 1875 of tbe worda in the act of 1789, 
confining the jurisdictiom to suits "brought by a citizen of 
the state in which the suit is brought," (1 St. 79,) the 
meaning of the act of 1875 is, in this respect, identical with 
that of 1789, and subséquent statutes prior to that of 1875, 
prescribing the same restriction, that the word "foreign" must 
relate to the résidence of the party suing, and not to the form 
in which suit is brought ; that is to say, in order that there 
may be a right of removal in a case like this the suit must 
now, as before the act of 1875, be brought in the state in 
•which the plaintiff résides. 

The question, upon examination, appears to me to be en- 

tirely free from difficulty. Under tbe constitution the judicial 

po"ver extends to controversies "between a state or citizens 

thereof and foreign states, citizens and subjects." There is 

nothing hère limiting or qualifying the power in the enumer- 
15* 
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ated cases. It îa only in the acts of congress passed subse- 
quently that the restrictions are found. So long as it kept 
within constitutionai bounds congress might place limitations 
on the jurisdietion of the circuit courts, and in like manner 
it had power to take them away. This it bas done in 
the act of 1875, § 2, which, so far as it bears on the 
présent case, is in the language of the constitution, and 
gives the circuit courts jurisdietion, and the right of removal 
thereto, in suits wherein there is "a controversy between citi- 
sens of a state and foreign states, citizens or subjects." 

There is nothing said about the suit being brought in the 
state -where the "citizens of a state" in a given case réside. 
Nor is there any warrant for any qualification of that sort, 
AU that is necessary under this clause is that one party shall 
be a citizen or a subject of a foreign state and the other a 
citizen of "a state." 

The distinction hère taken between a "foreign state" and 
"a state" is, it seems to me, an answer to the position of 
défendant stated above, viz. : That the word "foreign" must 
be referred to the résidence of the citizen of the United States, 
and not to the district in which the suit may be brought. 
In order to main tain his position the défendant is obliged to 
bring into this statute a provision not put there by congress, 
but studiously left out. 

The plaintiff properly sued the défendant in a court of this 
state, and afterwards it, being a citizen of "a state," (Cali- 
fornia,) and the défendant being a foreign citizen or subject, 
(of Great Britain,) transferred the suit to this court, that 
being the very case made by the statute in which a removal 
is authorized. It is said no case in point can be found — 
that is, a case between a citizen of a state, a member of the 
Union, and a citizen of a foreign state. But there is a uni- 
versal concurrence of opinion that since the act of 1875 it is 
no longer necessary, in suits between citizens of différent 
states, that either shall be a résident of the state in which 
the suit is brought. Dillon on Eemovals, 26; Cooke y. Ford, 
16 Am. Law Eeg. 417; Peterson v. Chapman, 13 Bl. 395. 

But it is impossible to distinguish the présent case from 
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thèse in principle. In both instances the language conferring 
the jurisdiction is gênerai — ^in one case extending the judicial 
power to controversies between citizens of states, and in thé 
other to those between a citizen of a state and a citizen of a 
foreign state. But it is said that the fundamental ground 
upon which jurisdiction, by reason of citizenship of parties, 
rests, is the fear of local préjudice, and that this cannot pos- 
eibly exist in a case like the présent. A sufiicient answer to 
this, it seems to me, is that when the constitution and the 
law give the jurisdiction in plain language, it is unprofitable 
to look further for the legislatois' motive. 

But counsel is in error when he assumes that the fear of 
local préjudice was the only ground for the grant of jurisdic- 
diction. The case of aliens stands among another class, 
nameiy, those involving the peace of the Union. Mr. Ham- 
nton shows in the Federalist (No. 80) why the judicial 
power was extended over cases in which aliens were parties, 
even when the case depended wholly upon the lex loci, and it 
was undoubtedly the intention to refer ail such cases to the 
national tribunals. Page 554. 

The motion is denied. 



FiBST National Bank of St. Johnsbury ». Pobtland Ss 
Ogdensburg Eailboad Company and others. 

{Circuit Court, D. Vermont. May, 1880.) 

COEPOEATioN— Indoksbmbnt — CONDITION — Waivek. — A breacli of the 
condition does net relleve a corporation f rom liability upon a conditional 
indorsement, wliere performance of such condition bas been duly waived. 

Gabnibhment — Trustée — Kecbivbb. — The earnings of a railroad are 
attachable in the hands of a trustée, although they came into bis posses- 
sion as the receiver of a Connecting railroad. 

Luke P. Poland, for plaintiff. 
Daniel Roherts, for défendants. 

Whbeleb, D. J. This cause has been fried by the court 
upon the written waiver of a jury trial, and been heard as to 
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the liabîlity of the trustées upon their disclosure. The défend- 
ant, by its treasurer, became indoraer upon two notes made 
by other railroad companies, forming a Connecting and contin- 
uous Une with the defendant's road, for the purpose of rais- 
ing money for those companies to enable them to complète a 
email portion of the line, and to carry out a consolidation 
arrangement between them. The défendant is a corporation 
of the state of Maine, and the incurring such liability is 
brought directly within the scope of its corporate powers by 
chapter 591 of the acts of the législature of that state for 
1868, and an amendment thereto passed in 1875. The direct- 
ors of the défendant voted that the treasurer should be au- 
thorized to indorse Buch notes, provided that Horace Fair- 
banks should agrée that the portion of the line to be built 
should be completed before the first note should fall due, and 
to save the défendant harmless if it was not so completed. 
Severe siokness of Pairbanks stood in the way of obtaining 
Buch agreement from him seasonably, and it was waived by 
the officers of the défendant on other assurances, and notes 
were indorsed by the treasurer and discounted by the plain- 
tiff. The pièce of road was completed before the first note 
fell due. The notes were not paid when due, and thèse two 
notes were afterwards made and indorsed in renewal of them. 
The plaintiff knew ail the facts connected with the indorse- 
ments. By the provisions of the by-laws of the défendant 
the treasurer had not authority to indorse thèse notes with- 
out the approval of the directors; and it is contended, in 
behalf of the défendant, that as the directors only authorized 
the indorsement of thèse notes provided Fairbanks should 
give the guaranty, there was no authority, and the indorse- 
ments could not be binding without the guaranty. The prin- 
cipal question as to the liability of the défendant arises upon 
this claim. 

The law of the defendant's existence did not require any 
such guaranty in order to create such liability. The directors 
were in no wise compelled to require it. They could require 
it or not, and if they did require it could waive it. It was 
waived, and must hâve been waived by them. The indorse- 
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ments made pursuant to the waiver were expected by ail to 
be, and were, as binding as if the condition had not been 
varied, and this ougbt especially to be so as to the défend- 
ant, when the assurances accepted by its directors accom- 
plished ail tbat the guaranty sought was to insure. 

A question is made about the chargeability of the trustées 
beeause they are receivers running a railroad Connecting with 
the defendant's road, and the effects in their hands belonging 
to the défendant consist of money received by them as such 
receivers in the course of the opération of the roads in con- 
nection with each other for freights due the défendant col- 
lected by the trustées. It is argued that thèse funds can 
only be reached through the interposition of the court which 
appointed the receivers. Thèse funds are not earned by the 
property of the receivership. They are the earnings of the 
défendant, and are attachable by this process, apparently. 
If there is anything about the position of the receivers with 
respect to the court which appointed them that requires any 
protection to be afiforded in order to protect the rights of 
those for whom the receivers were appointed, that court must 
afford the protection. The receivers do not set up any claim 
that this debt cannot be holden by this process; neither do 
they show that any other person is such a claimant of the f und 
that he ought to be made a party to the proceedings to assert 
his right. For anything that appears the money is the prop- 
erty of the défendant in the hands of thèse persons, who are 
also receivers of other property, and beeause they are such 
receivers happen to be in position to receive this, not as a 
part of the trust property of which they are appointed to take 
charge, but beeause it was entrusted to them by the de- 
fendant. As such it is liable to this process by the statute 
of Vermont. The amount so received is, as appears by the 
disclosure, $2,865.26. 

There must be judgment for the plaintiff for the amount of 
the note, which is $26,904.55, and the trustées are adjudged 
ohargeable on the disclosure for the sum of $2,865.26, men- 
tioned therein. 

T.2,no.l0— 53 
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KeITH V. TOWN OF EOCKINGHAM, 

(GireuCt Court, D. Vermont. May, 1880.) 

J0BISDICTION — State Statutb. — The fact that an action is wboTlj 
f ounded upon a state statute does not necessarily defeat the jurisdictioa 
of the circuit court. 

Motion to dismiss for want of jurisdiction. 

Jonathan B. Farnsworth, for plaintiff. 

Charles N, Davenport, for défendant. 

Whebleb, D. J. This is an action on the case founded 
npon section 41, c. 25, Gen. St. Vt., whieh provides that 
"if any spécial damage shall happen to any person, his team, 
carriage, or other property, by means of the insufiSciency or 
-want of repairs of any high-way or bridge in any town, which 
Buch town is liable to keep in repair, the person sustaining 
Buch damage shall hâve the right to recover the same in an 
action on the case in any court proper to try the same." The 
plaintiff is alleged to be a citizen of Massachusetts, and the 
défendant is a town in Vermont. The défendant moves to 
dismiss for want of jurisdiction, because, as is argued, this is 
not an action at common law or in equity, of which jurisdic- 
tion is given to the circuit courts of the United States by sec- 
tion 629, U. S. Eev. St., and section 1 of the aet of March 3, 
J1876, to détermine the jurisdiction of the circuit courts of the 
United States, (18 St. at Large, 470, c. 137,) but is an action 
founded wholly upon the statutes of the state, and a proceed- 
ing of which the state courts only can hâve jurisdiction. The 
cause bas been heard upon this motion. 

The constitution of the United States extends the judicial 
power of the United States to controversies between citizens 
of différent states. Article 3, § 2. Under this section, and 
the one next preceding, authorizing congress to ordain and 
establish coiirts, jurisdiction bas been given to the circuit 
courts, by the statutes cited, of suits of a civil nature at com- 
mon law, in which there shall be a controversy between citi- 
zens of différent states. The question is whether this is an 
action at common law. The same expression is used in arti- 
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cle 8 of the amendments to the constitution, wîiere it is 
declared that in suits at common law the right of trial by 
jury shall be preserved. This expression bas been held to 
mean tbere ail suits in which légal rights were to be ascer- 
tained and determined, in contradistinction to those wbere 
équitable rights alone wererecognized and équitable remédies 
administered, and to admiralty proceedings, and not merely 
Buits which the common law recognized among its old and 
settled proceedings. Parsons v. Bedford, 3 Pet. 433. The 
right of recovery in this action is founded upon the statute, 
but an action at common law may be founded upon a statute. 
Bac. Ab. " Statute, " K. The rights to be determined are purely 
légal rights, as diatinguished from équitable rights. The 
action on the case given by the statute is a common-law 
action. The parties to it hâve the right to & trial by jury 
according to the course of the common law, which the légis- 
lature of the state cannot take away or abridge. Plimpton v. 
Somerset, 33 Vt. 283. This court bas concurrent jurisdiction 
with the courts of the state of actions of this nature in which 
therei is a controversy between citizens of différent statea of 
the required amount, as there is hère, and, therefore, this is 
a proper court to try the action, within the meaning of the 
statute of the stat'^ giving the action. 
Motion overruled. 



Morgan v. Gilbert. 

(Circuit Court, W. D. Middgan, 8. D. April 22, 1880.) 

MoBTGAGOK AND MoRTGAGEE— Injurt TO Sbcubitt.— Wliere the mort- 
gagor is insolvent, a mortgagee may main tain an action for an unautbor- 
ized injury to the mortgage security. 

Trespass on the case. Tried without a jury. 
Simonds é Fletcher, for plaintif?. 
Champlin & More, for défendant. 
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WiTHET, D. J. On the second of Januarj, 1875, the mem- 
bers composing the firm of Colby & Co. owned and mort- 
gaged lands to plaintiff to secure the payment of $25,000; 
among other lands, lot No. 2, of section 10 north, of range 7 
west, situated in Montcalm county, Michigan, on which was 
pine timber constituting the principal value of the premises. 
Ten thousand dollars, with interest, were payable July 2, 
1876, and $16,000, and interest, January 2, 1877. 

In January, 1878, while the mortgage remained wholly 
nnpaid, défendant entered upon said premises, and eut and 
removed 650,000 feet, board measure, of pine timber, of the 
value of $1,300, or two dollars per 1,000 feet. It was without 
the knowledge of plaintiff, who allèges that thereby défendant 
"greatly injured and damaged said premises," etc., "whereby 
the plaintiff's security for the said sum of $25,000 and in- 
terest was greatly lessened, impaired and destroyed, to the 
plaintiff's damage," etc. 

Défendant pleaded the gênerai issue. 

It appears that défendant and the mortgagors, after the 
date of the mortgage, agreed to exchange the pine upon their 
respective lands for convenience in hauling, défendant to pay 
$1,000 as the différence in value, he to hâve the pine in ques- 
tion. Défendant paid part of the $1,000 to the mortgagors, 
Colby & Co., and the balance was subsequently paid to their 
assignées in bankruptcy. 

When the mortgage was given there were over 1.3,000,000 
feet of pine* timber on the mortgaged land. At the time de- 
fendant took the timber in question from this particular lot 
the quantity remaining on the entire tract had been reduced 
to about 6,500,000 feet by Colby & Co., in their kimbering 
business, and with the knowledge and consent of plaintiff, 
but upon an understanding between them not necessary or 
material to be stated. 

It further appeared that at the time of the agreement to 
exchange timber défendant was informed by Colby & Co. 
that they had no right to permit the timber to be eut without 
the consent of the mortgagee. 

There was a prier mortgage upon the lands covered by 
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plaintiff's mortgage of $10,000, which plaintiff bought for 
$6,000, subséquent to the alleged trespass, and caused to be 
discharged of ïecord. 

Pending a suit by the mortgagee to foreclose the $25,000 
mortgage, and prior to bringhig this suit, but subséquent to 
the alleged trespass, he accepted a quitclaim deed of the 
mortgaged premises from the assignées in bankruptcy of the 
mortgagoïs, whereby the mortgage and the debt became 
merged in the fee thus acquired. 

At the time the timber was taken there was due on the 
mortgage, of principal and interest, about $32,875 ; amount 
plaintiff paid for prior encumbrance, $6,000; making, as the 
•total lien, $38,875. 

The value of the security is shown to hâve been as foUows : 
On the mortgaged land was a steam mill worth - $20,000 
Six million five hundred thousand feet of pine tim- 
ber, at two dollars, - - - -13,000 
Value of the land without the timber, • . 1,964 



$34,964: 
From which it appears the value of the security did not equai 
the amount of the lien into uearly $4,000. 

The déclaration counts upon damages to the premises and 
to plaintiâ's security, and it is claimed that any réduction of 
the mortgagee' s security gives the right of action. 

We are of opinion that if plaintiff can recover it must be 
for an injury to his security, and on the ground that it was 
inadéquate. In Massachusetts the légal title is in the mort- 
gagee, who may sue for an injury aiïecting the mortgaged 
estate, though not in possession, and the owner of the equity 
of rédemption bas no more right than a stranger to impair 
the security of a mortgagee by permanent injury and dépréci- 
ation of the mortgaged estate. It has there been held that 
the damages are measured by the extent of injury to the 
property, and do not dépend upon proof of the insufficiency 
of the remaining security ; that the mortgagee is not obliged 
to accept what remains, but is entitled to the full benefit of 
the entire mortgaged estate for the full payment of his entire 
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debt, Good'mg v. Shca, 103 Mass. 360; Byron v. Chajnn, 113 
Mass. 308. See, also, Sanders v. Reed, 12 N. H. 558; Siiiiih 
V. Moore, 11 N. H. 551; 5 N. H. 54; and Hutchins v. Jfirefy, 1 
Wall. 54. But in Kings v. Bangs, 120 Mass. 514, it was Iield, 
in an action by the mortgagee against one wlio had injured 
the mortgaged property by removal of fixtures, that évidence 
that the mortgagee under the power in his mortgage sold the 
premises for more than enough to pay his debt and ail prier 
encumbrances is admissible in mitigation of damages. 

In Illinois the mortgagee is held to be the owner of the 
fee, as against the mortgagor or those claiming under him, 
and may bave an injunction to stay waste upon the mort- 
gaged lands. He is entitled to ail the rights and remédies 
which the law gives to an owner. Nelson v. Pinegor, 30 111. 
473. 

In New York a mortgage constitutes a lien upon and does 
not Test title to the land in the mortgagee. This is the law 
in Michigan, where the title remains in the mortgagor. 
Wherever such is the relation of mortgagor and mortgagee 
to the mortgaged property, the rule is that the mortgagee may 
maintain suit against one who impairs his security, and the 
damages are limited to the amount of injury to the mortgage 
as a security, however great the injury to the land may be. 
Van Pelt v. McGraw, 4 Comstock, 110. It has been in soma 
cases held necessary to show that the mortgagor is insolvent 
or not personally responsible for the debt. See Gardiner v, 
Heartt, 3 Denio, 232; Same v. Hitchcock, 14 John. 213; 
Yates V. Joyce, 11 John. 136; W'ilson v. Maltby, 59 N. Y. 
126; Jones v. Gostigan, 12 Wis. 75T; Buckout v, Swift, 27 
Cal. 436. 

Upon the gênerai doctrine as stated, where title remaina 
in the mortgagor, see State v. Weston, 17 Wis. 757 ; Jones v. 
Gostigan, 12 Wis. 757: Jackson \. Turrell, 39 N. J. 329, in 
a well-considered case. It is not necessary to say what the 
rule would be in Michigan in a suit by a mortgagee, when 
the mortgagor is personally liable and pecuniarily responsible. 
In the case at bar the mortgagors were insolvent. One 
case lays stress upon the intent with which the injury was 
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committed, (Gardner v. Heartt, 3 Denio, 232,) which we do 
not foUow. 

We are no't aware of any décision by the suprême court 
of Michigan touching the right of a mortgagee to maintain an 
action for an injury either to the mortgaged premises or to 
his security. We entertain no doubt that the common law 
gives a remedy to a mortgagee against one who, by an un- 
anthorized act, haa so far injured his security as that damage 
results. The cases in New York, New Jersey, and Wisconsin, 
where the rights of a mortgagee are the same as in Michigan, 
are authority for tlîis view. The court, therefore, finds that 
the plaintiff is entitled to judgment against the défendant for 
the sum of $1,300. It is also found that défendant had no 
valid license from the mortgagors, as against the mortgagee, 
to eut and remove timber from the mortgaged land. 

The plaintiff is entitled to judgment against the défendant 
for the sum of $1,300. Judgment will be entered for that 
amount, with costs. 



WooDMAU and another v. Elt and another. 
{Gireuit Court, W. D. Michigan, N. D. June 9, 1880.) 

Taxation — Collection — Injunction. — A court of equitywill not restrain 

the collection of a tax, upon a purely légal objection, where the land haa 

been duly assessed. 
Samb — Valtjatioiî — iNJlriîCTiON. — A court of equity will not restrain tha 

collection of a tax upon the ground of excessive valuation. 
Same — Jdrbdiction. — The criterion of jurisdiction is the amount of the 

tax in dispute. 

In Equity. Hearing on pleadings and proofs. 

S. S. Olds, for complainants. 

L. D. Norris, for défendants. 

WiTHBT, D. J. Bill to restrain the collection of taxes upon 
the undivided three-fourths of what are known as canal-land 
groupa 666, 667, 668 and 669, in Mackinaw county, Michigan, 
for the year 1877. Upon the other undivided quarter the 
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taxes hâve been paid. Complainaat Y7oodman owns a lialf, 
and Washburne a quarter interest, 

Prior to 1877 the lands were assessed at five dollars per 
acre; in that year they were assessed at $10. It is alleged 
in the MU of complaint that no assessment roll was made out 
until sometime in June, 1877, and that thèse compJainants 
"were thereby deprived of the opportunity which the statute 
gives them as owners of the land to show cause on the third 
Monday of May and on the two following days, at the supei-- 
visor's ofBce, why the assessment as to the valuation thereof 
should be altered. It is admitted that cômplainants did not 
visit the supervisor's office upon either of the days named, so 
that if the valuation was excessive, in the opinion of the tax 
payera, they lost nothing by the supervisor's delay in not oom- 
pleting the roll until June. 

The question was presented whether the superviser has any 
power to make out bis assessment roll subséquent to the time 
when it is to be ready for review in May. Whatever view I 
might take, the suprême court of Michigan, as I understand 
the ruling in the case of The Alhany â Boston Mining Co. v. 
Auditor General, 37 Mich. 391, has settled the question 
against cômplainants. Chief Justice Cooley, p. 397, speaks 
of the failure of the superviser to hâve his roll ready as a 
mère irregularity, and the case holds that upon a purely légal 
objection a party wiiose land has been assessed cannot come 
into a court of equity to bave the collection of the tax 
restrained. The suprême court of the United States, in Staie 
Railroad Tax Cases, 92 U. S. 613, says : "It has been 
repeatedly decided that neither the mère illegality of the tax 
complained of, nor its injustice, nor irregularity, of themselves, 
give the right to an injunction in a court of equity." 

According to thèse décisions, in addition to the alleged 
illegality of the assessment, cômplainants were bound to hâve 
made a clear case for équitable relief before they were entitled 
to bave the collection of a tax enjoined. 

The bill allèges a fraudulently excessive levy, and inequal- 
ity in the valuations on the roll. Mère excessive valuation 
does not justify an injunction rostraining the collection of a 
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tax, and there îs an entire failure to prove fraud on the part 
of the assesSor. The only évidence tending to establish ine- 
quality of valuation is that in 1876 thèse lands were assessed 
not above five dollars an acre ; that in 1877 they were (most of 
them) assessed $10 an acre. A witness testifies that the lands 
of the Mackinaw Lumber Company, in the same township, were 
assessed not above five dollars an acre. Both tracts are pine 
land, and the same witness testifies that complainants' lands 
are not worth over five dollars an acre. There is other évidence 
as to their value not exceeding that sum, but there is no testi- 
mony to show the comparative value of the two tracts, or why 
one tract or description should not be valued higher than an- 
other. There is, therefore, no ground for saying that com- 
plainants are entitled to be relieved as tax payers on the ground 
of inequality or injustice in the assessment of their property, 
if the ground was sufificient. 

The amount of the tax which they dispute as illégal and 
fraudulent does not exceed $500, and it is not believed, there- 
fore, that the court has jurisdiction, The entire tax against 
the three-fourths interest of thèse complaints was $920.76. 
They tendered to the auditor gênerai $650 as a just amount 
of tax for them to pay, leaving only $270.76 in dispute. Com- 
plainants claim that it is the value of their interest in the land 
that controls as to jurisdiction. But we regard the amount 
of tax in dispute as the criterion of jurisdiction, so far as dé- 
pends upon the sum or value in dispute. Adams v. Board of 
County Commissioners, McCahon's R. 241. The bill is dis- 
missed upon al! the grounds stated. 
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WooDMAN and another v. Latimee and another. 
lOirouit Court, W. D. MicMgan, N. D. June 9, 1880.) 
Taxation — Collection — ^Injonction — Jukisdiotion. 

In Equity. Demurrer to bill. 

L. D. Norris, for demurrer. 

S. S. Olds, contra. 

WiTHEY, D. J. Bill filed to restrain the collection of taxea of 
18T8, upon the sole ground that the tax roll was not ready 
for review on the third Monday of May, to which a demurrer 
was interposed by the défendants. The state suprême court 
in 37 Mich. 391, cited in the other case, (ante, — ,) having held 
that this was not a sufficient ground for relief in equity against 
the collection of a tax, it must be regarded as décisive of this 
case. A fédéral court wiil, with few exceptions, foUow the 
décision of the higheat tribunal of the state as to the con- 
struction of a state law, and a ruling as to the effect of a 
failure to complète an assessment roll within the time pre- 
scribed by such statute does not seem to be within the 
exceptions. 15 Wall, 548, and 92 U. S. 613, hold that mère 
illegality in a tax is not a sufficient ground upon which to 
flustain a bill in equity to restrain the collection thereof . The 
whole amount of tax in dispute is $820.60. Complainant 
Washburne's one-quarter iaterest is but $205.16; Wood- 
man's $410.30 — neither interest amounting to $500. The 
rule seems to be that while différent tax payers may join in 
such a suit there must as to each be in dispute an amount 
exceeding the sum or value of $500, the interest of each being 
ini ts nature several. Adams v. Board of County Commissioners, 
McCahon's E. 235; King v. Wilson, 1 Dil. 568. But it does 
not become necessary to décide this question. 

Pemurrer sustained, with costs. 
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WooD V. Seitzinger.* 

(Circuit Court, E. D. Pennsylvania. April 30, 1880.) 

Nbgotiablb Note — Teaîtsfek of as Collatekal Becumty pok Pre- 
EXI8TINO Debt — RiGHTs oP Holdbh — Fradd. — The holder of a nego- 
tiable note, who bas taken it. as a security for a pre-existing debt, is 
a holder for value, and is protected against any equities subsisting be- 
tween the original parties. 

Case stated between E. D. Wood & Co., plaintiffs, and 
Fergus G. Farquhar and others, assignées in bankruptcy of 
Huddell & Seitzinger, défendants, in whicli the following facts 
were agreed upon : That E. D. Wood & Co. were the holders 
of two promissory notes drawn by Jacob J. S. Seitzinger to 
the order of Huddell & Seitzinger, and by the latter indorsed — 
one dated June 23, 1876, for $4,000, at two months, and the 
other dated June 24, 1876, for $3,000, at two months — eaoh 
duly protested and notice of dishonor given to the indorsers. 

That both of said notes were received by said E. D. Wood 
& Co. from one B. T. Boyer, under the following circum- 
stances : E. D. Wood & Co., on June 2, 1876, delivered to 
said Boyer two of their own notes, for $4,000 each, Boyer 
agreeing to hâve the same discounted and to apply the pro- 
ceeds to the rédemption of certain accommodation notes of 
the same amount given to the Mill Creek Iron Company. 
Some time afterwards Boyer improperly used for his own 
purposes one of thèse notes, and E. D. Wood & Co. thereupon 
called upon him to return them the other note, which was 
still in his possession. In considération, however, upon June 
24, 1876, of the delivery by Boyer to said E. D. Wood & Co. 
of the two notes of Jacob J. S. Seitzinger, now claimed upon, 
and two other notes of other persons, said E. D. Wood & Co. 
permitted the said Boyer to retain and use for his own beneflt 
their (E. D. Wood & Co's.) other notes, aforesaid, which said 
Boyer did, and E. D. Wood & Co. paid said last-mentioned 
note at maturity. 

*The opinion in this case was inadvertently published on page 285 of 
this volume, before this report of the case, prepared by Frank i*. Prich. 
ard, Esq., of the Philadelphia bar, came to hand. 
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That the notes claimed upon were procured by saîd Boycr 
from Seitzinger upon June 24, 1876, by untrue représenta- 
tions made by Boyer to Seitzinger that E. D. Wood & Co. 
needed accommodation. That neither Seitzinger nor HuddeH 
& Seitzinger received any considération therefor. ThatE. D. 
Wood & Co. had no knowledge or notice of this, and suppoaed 
the notes represented a debt due by the maker to Boyer. 

That if the court should be of opinion that the plaintiffs 
are entitled to recoTer, judgment is to be entered for the plain- 
. tiffs for $351.49, being 5 per cent, on the amount of the said 
two notes, with interest, viz., $7,029.84, the said 5 per cent, 
being the dividend theretofore declared upon the allowed 
claims against the estate of Huddell & Seitzinger, bankrupts; 
otherwise, judgment for défendants. Both parties reserved 
the right to take a writ of error to the judgment. 

Thomas Hart, Jr., for plaintiffs. 

E. O. Platt and Samuel Dickson, for défendants. 

Pkk Curiam. Is the holder of a negotiable note, who bas 
takcn it as a security for a pre-existing debt, a holder for value, 
and so protected against any equities subsiating between the 
original parties to it? This is the only question presented 
by this case. If the rule established in Pennsylyania by the 
décisions of her highest court is to be foUowed, it must b« 
answered in the négative. But thèse décisions are only per- 
suasive, as may be said aîso of the récent décision in thia 
court by a late eminent judge, conformably to the state rule. 
The question involved is not one of local law, but of gênerai 
commercial jurisprudence; henof? the duty of the court is 
imperative to follow the guidance of gênerai judicial opinion 
concerning it. As to the preponderating weight of this opin- 
ion there is scarcely ground for doubt. 

In perhaps a majority of the United States the law is 
eettled that the taking of a note as collatéral security for a 
pre-existing debt is a holding for value. So it is held in Eng- 
land. See 2 C. M. & E. 180; Percival v. Frampton and Poi- 
rier V. Morris, 2 E. & B. 89. It is stated to b« the better 
doctrine in 3 Kent's Com. *81 ; in Story on Prom. Notes, § 195 ; 
in 1 Parsons' Prom. Notes, 218; and in Byles on Bills, by 
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Sharswood, *28. It bas the judicial sanction of Judge 
Story in Swift v. Tyson, 16 Pet. 1, whose adoption of it is dis- 
tinctly approved by the suprême court in McCarty v. Root, 21 
How. 439. 

Such weight of authority must be regarded, in this court, 
as décisive, and judgment is therefore entered for the plain- 
tiSs on the case stated. 

Note. — The " récent décision in this court," referred to in the aboTS 
opinion, is probably the case of Mack v. Baker, repyited in & Weekly 
Notes oJt Cases, 212. 



In re May, Bankrupt, 
{District Court, W. D. Pennsylvania. June 9, 1880.) 

FRA.UD — CoNVEYANCB — Maeried Woman. — A conveyance to a marrieé 
woman in fraud of her husband's creditors is valid as to a subséquent 
créditer with notice. 

Same — Samb — Married Woman — Trust. — Such conveyance will aot 
create a trust in the wife for ihe beneflt of her husband. 

In Bankruptey. Sur exceptions!, to the report of the résis- 
ter in distributing the proeeeds from sale of real estate. 

Geo. K. Powell, for exceptions, 

Wm. M. Piatt & Son, for report. 

AcHEsoN, D. J. This case cornes before the court upon 
exceptions to the report of the register distributing the f und 
derived from the sale of the real estate of Thomas May, the 
bankrupt, which was sold under an order of this court divested 
of liens. The bankrupt acquired, by purchase, an équitable 
interest in this real estate about the year 1851, and there- 
after, and until the sale by the assignée in bankruptey, he 
and his wife resided on the land. His équitable title was 
sold at sherifi's sale in 1861. He purchased it back from 
the sheriff's vendees and caused them to convey the title to 
his wife, Marilla, in 186T. Having paid the balance of his 
original purchase money, he caused the légal title to be con- 
yeyed by his vendor and the grantee of his vendor to his wife, 

16* 
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in the years 1865 and 1867. The title to the land remained 
in the wife until March 2, 1872, on which day Thomas and 
Marilla May conveyed the land to William M. Piatt, who, on 
March 4, 1872, conveyed it to Thomas May. AU the fore- 
going conveyances were promptly reeorded. 

Judson Lûtes obtained judgments against Thomas May in 
the years 1870 and 1871, when the title to the land waa in 
1 Marilla May. Before the register he claimed the fund for 
(distribution in préférence to judgment creditors of Thomas 
iMay, whose judgments were obtained after March 4, 1872, 
land when the title to the land was in him. The register 
(«ppropriated the fund to the latter judgment creditors. To 
'this appropriation Judson Lûtes has filed exceptions. If the 
irights of the parties are to be determined by what appears on 
fihe face of the record, the appropriation is elearly correct. 
'But the exceptant" eontends that although, at the dates of his 
respective judgments, the légal and reeorded title was in 
Marilla May, yet her husband was then in fact the owner of 
the land, or had such interest therein as was bound by the 
lien of his judgments. 

The fourth exception is as foUows: "The register erred in 
mot finding that the conveyances of said land to Marilla May 
were fraudulent and void as to the creditors of Thomas 
May." 

In ecamection with the fact that Thomas May was some- 
what indebted when he oaused the aforesaid conveyances to 
be made to his wife, and owned no other real estate, the ex- 
ceptant's case rests mainly upon his own testimony, and that 
of one Christian Shook, as to alleged déclarations of Thomas 
and Marilla May, made in the fall of 1868, itnmediately 
before the exceptant made his first loan to Thomas May, for 
which he took the joint note of the hlisband and wife. 

Lûtes testifies : "I asked him (May) as to the title to the 
land. He replied that the deed he had made to his wife for 
the reason that he had been so harassed by the sheriff ; that 
he did it for a scare to his creditors, eo that he could keep 
them oS until he had a chance to turn himself and pay them ; 
but that he had bought and paid for the land, and his wife 
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-vovtld make the same statement about tho ownership of the 
land." 

A few days afterwards, Lûtes says, he, in company with 
Christian Shook, visited May's house, and there saw Mr. and 
Mrs. May, and that the former then repeated to his "wife 
■what he had previously told him, (Lûtes,) and she said 
"that Thomas had bought the land and paid for it, and had 
the deed made to her for the purpose of keeping folks from 
orowding him, se that he would hâve a chance to tum him- 
self and pay his debts. * • • I remember (Lûtes testi- 
fies) Mrs. May said I needn't be afraid to trust Thomas, for 
the reason of the deed being in her name, for he was the real 
owner and not her, and that they had got their debts pretty 
■well paid up, and she didn't see any reasou "why he couldn't 
get along." 

Christian Shook testifies : "Mr. Lûtes was going to let May 
hâve some money, and Lûtes wanted Mrs. May to go Tom's 
security. Mrs. May laughed, and said she thought there was 
no use in going as Tom's security, for the place belonged to 
Tom."' 

This testimony of Judson Lûtes and Christian Shook is 
denied in toto, and flatly contradicted from first to last, by 
Thomas May, who was examined at length. It is also contra- 
dicted by Marilla May. Neither of thèse witnesses has any 
pecuniary interest in the présent controversy. On the other 
hand, Judson Lûtes is a party in interest; moreover, he ia 
seriously discredited by testimony in the case affecting his 
réputation for truth and veracity. 

One of the exceptions now pressed is that "the' register 
erred in not finding that both Thomas May and Marilla May 
told Judson Lûtes, at the time he loaned his money and took 
his first judgment, that the land belonged to Thomas May." 
But, af ter a careful considération of ail the évidence in the 
case, I cannot say the register was wrong in not so finding. 

Were it coneeded, however, that the alleged déclarations' 
were made, what then? The register finds, and, I think, 
rightly, that aU the debts which Thomas May owed when the 
conveyances were made to his wife were paid long sinoe. 
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Now, it is not pretended that at the time of the conveyances 
to the wife Thomas May contemplated embarking in any 
hazardous business, nor is it shown that he then had any 
intention to contract new indebtedness. Indeed, there is not 
a particle of évidence to show that any fraud was intended 
upon future creditors. Therefore, even if the conveyances to 
his wife were fraudaient as to then-existing creditors, they 
were good and valid as respects subséquent creditors. Snyder 
V. Christ, 39 Pa. St. 499 ; Monroe v. Smith, 79 Pa. St. 4.59 ; 
Harlan v. Maglaughlin, Pittsburgh L. J., May 19, 1 880. More- 
over, before Judson Lûtes made his first loan to Thomas May 
he was fully informed of the conveyances to the wife. As to 
him, therefore, there could be no fraud. Snyder v. Christ, 
supra; Monroe v. Smith, supra. 

Most certainly a fraudulent conveyance is binding on the 
grantor and those claiming under him. Hence, if it ever so 
clearly appeared that the intentions of Thomas May were 
covinous as respects his then-existing creditors, yet as against 
him and a subséquent créditer, who became such with full 
knowledge of the facts, the estate conveyed to the wife was 
as absohitely hers as if the transaction was free from the 
taint of fraud. But one of the exceptions is that "the régis- 
ter erred in not finding that Marilla May held said land in 
trust for her husband, Thomas May, the bankrupt;" and a 
very earnest and able argument to show that such trust 
relationship existed was made by the learned counsel for the 
exceptant', who cited in support of the proposition Kelly' s Ap- 
peal, 77 Pa. St. 232. But in that case the court adopted th» 
theory pf a trust in the wife for her husband, because the 
wife never claimed the land, but permitted it to be taken in 
exécution and sold as the estate of her deceased husband, 
and there was no évidence that the title was put in the wife 
to defraud her husband's creditors. Hère, however, the very 
évidence upon which the exceptant relies to show the trust 
q,rrangement alleged, if accepted as true, establishes that the 
conveyances to Marilla May were in fraud of her husband's 
creditors, and that the intention was to withdraw the land 
from their reach — a purpose entirely inconsistent with any 
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bénéficiai ownersliip of the land remainîng in the husband. 
Assuredly there is no évidence in this case of any express 
trust, and none "which warrants the implication of the trust 
attempted to be set up. I entirely agrée with the register 
that the alleged déclarations of Marilla May to Judson Lûtes, 
if made, did not affect her, or operate as an estoppel either 
against her or the parties to wham the register awarded the 
fund. 

The conclusion of the whole matter, therefore, is that 
■whether the conveyances to Marilla May were, on the part of 
her husband, honaficLe, conferring upon her a valid gift,(as the 
register finds,) or were made with fraudaient intent, the land 
was hors when the exceptant's judgments were entered, and 
the exceptant has no right to the proceeds of the assignee's 
sale in préférence to hona fide creditors without notice, whose 
judgments against Thomas May were ohtaiued after the title 
vested iu Mm by virtue of the conveyance from William M. 
Piatt. 

The assignée has excepted to the disallowance of a bill of 
costs and attorney's fées incurred in the trial of a scire facias 
to revive the judgment of one Detrick, in the court of cOm- 
mon pleas of Wyoming county. It was objected to this claim 
that thèse expenditures were not necessarily or legally 
incurred by the assignée; that the contest was wholly be- 
tween judgment creditors, and the assignée had no interest 
in it, and that the expenses were incurred, in fact, on behalf 
of Judson Lûtes. The presumption is that the register right- 
fuUy decided against the claim, and évidence has not been 
submitted to me to convict him of error. 

And now, to-wit, June 9, 1880, the exceptions to the reg- 
ister's report are overruled, and the report is conûrmed abso- 
lutely by the court. 



v.2,no.l0— 54 
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In re Bailbt, Bankrupt. 

{District Oourt, W. D. Penrtsyluania. June 11, 1880.) 

Bbnt — DiBTHBSs — GooDS OB' Stkanoer — AucTiONEBB. — The goods of a 
third person on the premises of an auctioneer for the purpose of sale, 
are not liable to distress for rent, even although the auctioneer may 
hâve made advances thereon for which he may hâve a lien. 

In Bankruptcy. Sur pétition' of John Liggett, landlord of 
the bankrupt, for an order upon the assignée to pay rent. 

J. H. Baldwin, for assignée. 

S. Schoyer, Jr., for John Liggett. 

AoHEsoN, D. J. There was due the landlord at the date of 
his pétition arrears of rent amounting to $1,000; but it is 
admitted that since the présent application was made the 
assignée has paid the landlord the amount, viz., |698, realized 
from the sale of the personal property belonging to the bank- 
rupt which was upon the demised premises at the date of the 
bankruptcy. But the landlord claims the further sum of 
$119 now in the assignee's hands. 

The bankrupt was an auctioneer, and carried on his bus- 
iness on the demised premises. At the time of his bank- 
ruptcy there were upon the demised premises, for sale by 
the bankrupt as auctioneer, a piano, upon which he had 
advanced to the owner $48, and some other personal chat- 
tels, upon which he had advanced freight to the amount of 
$71. Thèse sums hâve been paid to the assignée. The 
landlord claims this money. But upon what principle ? If 
he has a valid claim thereto it must be on the ground that 
thèse goods were distrainable for arrears of rent. But it is 
settled law that the goods of third persons upon the prem- 
ises of an auctioneer, for sale, are privileged from distress for 
rent. Did the fact that the tenant hère had made ad- 
vances upon the goods subject them to distress? I think 
not. The tenant, at most, had a mère lien. ïhe entire title 
remained in the owners of the goods 

It may well be assumed that the owners of the goods 
selected the bankrupt as their auctioneer on aqcount of his 
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Bupposed Personal fitne83 in that départaient of business. 
At any rate, he was employed by them to sell their goods at 
his auction stand, in the course of his business. This was 
the sole purpose of the bailment. But this purpose was lia- 
ble to be frustrated if the landlord acquired the right to dis- 
train by reason of the auctioneer's advances ; for the right 
of distress involves the right to take the goods out of the 
hands of the tenant, and to remove them from the demised 
premises, and, after appraisement, to sell them. Such pro- 
eeeding would be wholly inconsistent with the nature of the 
bailment in this case, and in violation of the rights of the 
owners of the goods, and this whether such sale passed to 
the purchaser the entire title to the goods, or an interest 
therein commensurate with the advances. 

And now, to-wit, June 11, 1880, it appearing to the court 
that the assignée has paid to the landlord the net amount 
realized from the sale of the goods belonging to the bankrupt 
which were upon the demised premises at the time of the 
bankruptcy, further relief under the prayer of the landlord'a 
pétition is denied by the court. 



In re Hicks, Stewabt & Eosenberg, Bankrupts. 
{Dtttriet Court, S. D. Nm York. May 28, 1880.) 

REGISTBR — SCMMONS — ^TbTISTEB UNDBB 8ECTI03!! 43 OF THB BANKPCPT 

AcT. — A register in bankruptcy has no power, on the mère application 
of creditora, to issue a summons for the examination of a trustée, or for 
the production by him of the books and papers mentioned in the sum- 
mons, where such trustée has been duly appointed under section 43 of 
the bankrupt aot. 

G. H. Crawford,îoi creditors. 

C. E. Souther, for trustée. 

Choatb, D. J. This case cornes up on a certificate from 
the register requiring the opinion of the court upon the fol. 
lowing facts .stated: This was a prooeeding wherein the 
estate of the bankrupts has been "wound up by a trustée, under 
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the direction of a committee of creditors, pursuant to sectici 
43 of the bankrupt act. No schedules were ever filed in the 
case. No reports hâve been made to the register. No account 
hasbeen rendered except one dated December 31, 1879, which 
has been submitted to the committee and by them confirmed. 
It shows, or purports to show, the receipts and disbursements 
of the trustée, including amounts paid for expense of admin- 
istration, and for dividends, and an undistributed balance of 
$3,549.4é. The trustée has never been examined under any 
order of the court or the register; the account rendered by 
him to the committee is not verified, nor was it accompanied 
by vouchers. 

Two of the creditors, whose debts together amount to about 
two-thirds of ail the debts proved, applied to the register for 
an order for the examination of the trustée, and accordingly 
the register issued a summons requiring the trustée to appear 
for examination, and to produce upon such examination ail 
books of account belonging to the bankrupts, and ail the 
books kept by him as trustée, and ail his vouchers. The 
questions certified by the register are — (1) whether the regis- 
ter had power to issue the summons; (2) whether thèse ap- 
plying creditors hâve the right to examine the trustée in this 
proceeding before the register pursuant to the summons; 
and (3) whether they bave the right on such examination to 
call for the production of said books and papers. 

It has been held that after the due appointment of a trustée, 
under section 43 of the bankrupt act, the rights and powers 
of creditors inconsistent with the f uU and free exercise of the 
power and authority given by the statute to the trustée to 
settle and wind up the estate under the direction of the cpm- 
mittee are taken away. In re Jay Cooke & Co. 11 N. B. E. 1. 
And in the case of In re Trowbridge, 9 N. B. E. 274, it was 
said by Judge Longyear: "The proceeding contemplated by 
section 43 is evidently intended to be one by arrangement and 
not by judicial process or proceedings. The power and juris- 
diction of the court are, however, retained over the matter in 
order that it may interfère whenever it may beoome neces- 
eary for the préservation and enforcement of the rights of ail 
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parties coneerned. The committee of ered^tors représenta 
the entire body of the creditors, and its acts and doings are 
their acts and doings. Ail the détails of the winding up and 
settlement of the estate are carried on thrpugh and by the 
trustée and committee, hy arrangement and amicable adjust- 
ment, and until some dispute or other exigency arises which 
cannot be settled and disposed of in that way, none of the pro- 
cesses, powers or jurisdiction of the court are brought into 
réquisition, and they can be set in motion only by a spécial 
application for that purpose." 

I think it is clear upon thèse authorities, and upon the 
terms of the statute, that the trustée and the committee are 
net liable to the ordinary processes and modes of proceeding 
prescribed by the bankrupt law for the régulation of assignées, 
and for the enforcement of those obligations which assignées 
assume towards creditors and the bankrupt. At the same 
time the statute sanctions and thèse cases recognize the 
power and duty of the court to intervene, upon cause shown, 
for the purpose of preventing a violation of their trust on the 
part of the trustée or creditors, and to secure the equal rights 
of ail creditors in the distribution of the assets, which is ex- 
pressly provided for in the act. The most common cause for 
the interférence crf the court is upon a question being made 
as to whether or not a person making a claim is entitled to 
share as a créditer. Such a question, if mooted and not ad- 
justed by the parties, must necessarily be dôtermined by the 
court. In this very case such questions hâve been so de- 
termined in f avor of the applying creditors. So there can be 
no doubt that any action of the trustée or committee in excess 
of their lawful powers, as, for instance, a diversion of funds 
to a purpose not authorized by the terms of their trust, will 
be corrected on application to the court. In re Bonnett, 19 
N. B. R. 309. 

Nor does the trustée any more than any other trustée, hold 
the funds of the estate without a liability to be called to an 
account. As a trustée for creditors he is probably bound to 
afford them on request ail proper information as to his perform 
ance of his trust. There is nothing, however, in the statute, 
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or in the gênerai principles of law governing thé subjeet, pre- 
Bcribing that his account rendered to the creditors shall be 
under oath, or in any particular form, or that when it is ren- 
dered his vouchers shall accompany it. While the approval of 
the committee will be conelusive as to ail matters that are 
within the discrétion of the trustée and committee, except in 
cases of bad faith, the approval of the committee cannot 
affector cure positively unlawful applications of the fund, nor 
inequality of distribution among creditors. In re Baxter, 19 
N. B. E. 295. 

That thia court bas authority, in proper cases, to eall the 
trustée to an account, is unquestionable; but I think it is 
equally clear that it can properly be done only/on a pétition, 
by a creditor or other party in intei-est, setting forth the 
grounds on which the court is asked to intervene in the mat- 
ter, to which the trustée will bave an opportunity, by answer 
or otherwiae, to interpose objections before an order can 
properly be made against him. I think it clear that any other 
or more Bummary mode of proceeding against him would be 
inconsistent with his relations to the court and the creditors 
established by the statute. If such proceedings are taken, 
and an acoounting ordered, the powers of the court are ample 
to direct a personal examination of the trustée, under oath, 
and the production of ail books and papers neeessary to the 
full elucidation of his accounts. 

But it folio ws from the views above expressed that the 
register had no power, on the mère application of creditors, 
to issue a summons for the examination of the trustée, or for 
the production by him of the books and papers mentioned in 
the summons. Section 6087 provides that the court may 
require the attendance of any person as a witness in a bank- 
ruptcy proceeding, either before the court or before a regis- 
ter; and, by section 5002, registers are vested with the same 
powers as the court for the summoning and examination of 
persons or witnesses, and for requiring the production of 
books, papers and documents. This summons was, no doubt, 
issued upon the theory that thèse sections still applied in 
this case notwithstanding the appointment of the trustée. 
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They are applicable to ordinary proceedings in bankruptcy. 
For the reasons stated above they are superseded and made 
inapplicable to this case by the adoption of the alternative 
method of winding up the estate through the agency of a 
trustée and committee of creditors. The questions Bubmitted 
by the register must ail be answered in the négative. 



BoBEBTS and -others v. Schbsibeb. 
{Oireuit Court, W. D. PenngylDania. June 19, 1880.) 

Patbht Ntjmbbb 6,258 Stjbtained — Method op iNORBAsrao thb Ca- 
PACiTï oE Ou- WeI/IiS. — Re-issued process patent number 6,258, granted 
January 6, 1875, for a new and useful improvement in the method or 
process of increaslng or restoring the productiveness of oil 'wells, by 
causing an explosion of gunpowder, or its équivalent, at or near the 
oil-bearing point, in connection with superincumbent fluid tamping, is 
not invalid for want of novelty and originality, or for any other reason. 

Specipication — CoNSTRUCTioir. — The spécification of a patent is to be 
construed with référence to the purpose of the patent. 

Patent JSTumbbr 47,458 Bustainbd. — Patent number 47,458, for an im- 
provement in exploding torpedoes in artesian wells, sustained. 

In Equity. Bill for infringement of two patents. 

D. F, Patterson and George Harding, for complainants. 

James O. Boyce and Henry Baldwin, Jr., for défendant. 

Steokg, C. J. The bill charges infringement of two pat- 
ents belonging to the complainants. The first is a process 
patent (No. 6,258) granted on the sixth day of January, 1875, 
to Edward A. L. Eoberts, a re-issue of letters patent, (No. 
6,é34,) which was itself a re-issue of original letters, 'dated 
May 20, 1866, granted to said Eoberts, and numbered 59,936. 
The original was for a new and useful improvement in meth- 
ods of increasing the capacity of oil wells, described in the 
spécifications and drawings. The spécification of the re-issued 
patent No. 6,258, upon which this suit is partly founded, 
sets forth subtantially the improvement or process desoribed 
in the original, and the claim is for "the method or process 
of increasing ox restoring the produotiveueas o£ oil weUs, hj 
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eausing an explosion of gunpowder, or its équivalent, ^ï oi 
near the oil-bearing point, in connection with superineum- 
bent fluid tamping, substantialiy as set forth" in the spéci- 
fication, 

The other patent belonging to the complainants, and alleged 
to hâve been infringed by the défendant, numbered 47,458, 
and dated April 25, 1865, was granted, also, to the said Ed- 
ward A. L. Eoberts. It is for a new and useful improvement 
in apparatus for exploding gunpowder or other explosive 
material when submerged in water in artesian or other similai 
•wells. The apparatus is clearly and minutely described in 
the attendant spécification, and the daims are as follows: 
First, the priming chamber h, in combination with the flask, 
plug and nipple, substantially as set forth; second, tha 
arrangement of the tube /, or its équivalent, oomposed ol 
India rubber, or other similar material, with the guard d and 
boit e, substantially as described, in combination with tha 
flask a. 

The answer of the défendant to the charge of infringement 
of the process patent, while admitting the issue of the origi- 
nal, and the re-issues, as set forth in the bill, dénies generally 
that the alleged improvemant was new and useful; that Roberta 
was the original, true, or first inventor; and it dénies also 
that the invention was not known or used before application 
was made for the patent, and dénies that the invention was 
not, for more than tv/o years prior to the date of Eobert'a 
application for a patent, in public use, or on sale in thia 
country. Passing from thèse gênerai déniais, the answer 
proceeds to allège that the re-issue 5,434 was invalid and void, 
becaùse it described and claimed things substantially dif- 
férent from what was described and claimed in the original 
patent. It also allégea that the second re-issue (that upon 
which this suit is brought) waa not for the same invention aa 
that described and specified in the original patent, or in tha 
first re-issue. There is also a gênerai déniai that the défend- 
ant bas infringed the oomplainant's invention claimed in the 
re-iasue 6,258. 

The answer then proceeds to set forth thèse and other de- 
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fencea more particularly. Eepeating th« averment that 
Roberts was not the first and original inventer of the procesa 
claimed, but that the same, "or a substahtial and material 
part thereof , or Bubstantial and material parts thereof , claimed 
therein as new, was, or ■were before the said Eoberts' supposed 
invention, known to and used" by numerous persons, whose 
names and the places of use are specified, the answer 
further avers that the invention was described in certain 
patents and in printed publications in this country and in 
Europe before it is claimed to hâve been made by the patentée. 

The answer also allèges that Eoberts had never reduced to 
practice his supposed improvement -when he filed his appli- 
cation for a patent, or, in other -words, that it was not then 
a complète invention ; that the re-issue 6,258 does not describe 
any practically useful mode of increasing or restoring the pro- 
ductiveness of wells ; that it has no utility ; that for the pur- 
pose of deceiving the public the description in the second 
re-isBue was made to contain less than the whole truth rela- 
tive to the invention or discovery, and that for that reason 
the patent is void ; that for the purpose of deceiving the pub- 
lic the application for the re-issue was made to contain more 
than is necessary to produce the desired effect, or the alleged 
useful resuit, and that the patent is void for that reason; and 
that the spécification of the re-issued patent does not describe 
the alleged invention in such fuU, clear and exact terms as 
to enable any person skilled in the art to which it appertains 
to use the same, and that for this reason the patent is void. 

Passing from the process patent to patent 47,458, the de- 
fendant's answer dénies any infringement thereof, and avers 
that the letters patent are for a combination of parts not 
new, and constituting a cartridge or torpédo which was not 
new, if at ail, otherwise than as spécifie devices or spécifie 
combinations of the parts constructed and combined as de- 
scribed in the spécification, and specified in the claims; that 
Eoberts was not the true original and first inventer of said 
parts, nor of any or either of them, nor of either of the com- 
binations specified in the letters patent, if at ail, except when 
such parts respectively were constructed and combined sub- 
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stantially as set forth in the patent; that the came, or 
Bnbstantîally tbe same, things claimed in the patent as new, 
or material or substantial, parts thereof, were long prier to 
the supposed invention of the said Eoberts known by and used 
at certain places designated by persons whose names are given, 
and that they were described in certain letters patent specified^ 
and in certain printed publications. 

Such are the defences set np against the bill of the com- 
plainants, and a very elaborate argument has been submitted 
in support of them. It must be admitted that the answer, so 
far as it relates to the process patent, is exoeedingly fulL It 
avers almost everything that may in any case be relied upon 
as a defence to the charge of infringing a patent, but most of 
its allégations are totally unsustained by anything in th» 
record. They hâve not been insisted upon in the argument, 
and some of them hâve been expresaly disclaimed. They ■will, 
therefore, require only a passing notice. 

First, as to those which relate to the validity of the patent. 
There is no évidence to sustain the averment that the inven- 
tion was in public use or on sale more than two years prior to 
Eoberts' application for a patent, which was in 1864. The 
proof is directly to the contrary, and the averment is incon- 
sistent with another allégation contained in the answer, to- 
wit, that at the time of filing his application he had never 
reduced to practice his supposed improvement or invention. 

Nor is there anything to sustain the assertions of the 
answer that the patentée was guilty of fraud in this, that for 
the purpose of deceiving the public he made his application 
for the re-issue to contain less than the whole truth relative 
to his invention, and also that, for the same purpose, he 
made it to contain more than is necessary to produce the 
desired effect, or the alleged useful resuit. Such averments 
tend to awaken a suspicion that the défendant mistrusted 
having any substantial defence. 

Equallyunfoundedis the defence that the description of the 
invention in the Epecification is not sufiQciently full, clear and 
exact to enable any person skilled in the art to which it apper- 
tains, or with which it is most closely connee.ted, to use it. 



R0BERT3 ». SCHEEIBBR. 859 

In face of the proof s, the déniai of tlie utility of the invented 
process is most remarkable. The évidence shows the inven- 
tion or procesa to hâve been pre-eminently useful. It bas 
gone into very extended use throughout the entire oil région, 
and its use has immensely inereased the production of oil. 
It has been this large and useful efficiency which has stimu- 
lated so great a number of infringers to invade the patentee's 
rights. Nor is there any reasonable pretence that the re- 
issued patent is for a différent invention from that described in 
the spécification of the first re-issue, or that described in the 
original patent of 1866. The three patents are in évidence, 
and there is nothing in the one upon which this suit rests, in 
part, which is not exhibited in the original spécification. 
Indeed, the claim of the last re-issue is almost identical with 
the claim of the original patent. This defence has been 
abandoned. We corne, then, to the only defence upon which 
any reliance is placed, so far as it relates to the validity of 
the patent. It is the alleged want of novelty and originality 
of the invention. It is strenuously insisted that the patented 
process was known and in use before Roberts invented it and 
>^iiade application for his patent. 

The question thus presented is not a new one in this court. 
It was raised and vigorously urged in Roberts v. Diekey, re- 
ported in 4 Fisher, 532. In that case the original patent 
was assailed for alleged want of novelty, and after an extended 
argument, and the présentation of much évidence, the patent 
was sustained. No appeal was taken from the decree, and 
the patent, since the decree was made, has been enforoed in 
numerous cases. We do not say our former décision is con- 
clusive upon this défendant. The parties are not the same 
now, and there is some évidence which was not in the former 
case. In Roberts v. Diekey we stated at length what we re- 
garded as the true meaning of the patent, and what, in our 
opinion, was the process claimed. We shall not repeat what 
we then said, only observing that we adhère to what we 
decided. 

In support of his averment of the want of novelty of the 
Eoberts invention the défendant has given évidence of nu- 
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merous aots which he claims to bave Leen anticipations. 
Some if not most of them were in évidence in the former 
case, and were held inaufficient to establisli the iuvalidity of 
the patent. They will require but brief notice. Tliere are 
eeveral, however, that appear in évidence first now. They 
will be particularly considered. One of thèse, and one upon 
■which much stress bas been laid in the argument, is described 
in the testimony of George W. Beardslee. In 1S44, at Loches- 
ter, New York, he excavated an ordinary well, six feet in 
diameter, and 12 to 16 feet down to limestone rock of a 
peculiar formation, and then from two to five feet into the 
rock. The strata were thick, two or three feet, and without 
fissures. Finding it diiïicult to blow eut the rock by ordinary 
blasting he drilled a two-inch hole in the center of the exca- 
vation, to the depth of four or five feet, without strikiiig the 
water he anticipated. He then put a charge of powder in a 
tin case into the hole and fired it by a fuse. When fired the 
water had risen over the hole, as he says, three or four feet. 
The resuit of the explosion was, he thinks, to reach a sub- 
stratum of water for which he was seeking. Before the blast 
he could bail out the well with a bucket, and afterwards he 
could not. 

It would, we think, be a very unwarranted conclusion to 
draw from Beardslee 's évidence that his experiment was an 
anticipation of Eoberts' process. The well was in no sensé 
an artesian well. The cartridge was 13 or 14 inches long, 
and it was of such a diameter as to fill the hole during its 
length. It was not arranged in a position having particular 
référence to the place where the effect of an explosion was 
desired. It rested on the bottom of the hole, without being 
suspended. Obviously it was a case of ordinary blasting. 
The proportion to which the hole was filled with powder, 
about one-third, is the proportion required and ordinarily 
adopted in common blasting. 1 Knight's Meclianical Dic- 
tionary, 295. Plainly the purpose was to blow out the rock 
above the cartridge into the well. We fail to see the identity 
of such a process with exploding a torpédo many hundred 
feet below the surface of the ground, and below the top of 
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the rock tbrough which an artesian well bas been sunt, and 
exploding it at the exact point in the well where the effect of 
Buoh an explosion is desired, -with a water tamping sufficient 
to confine the effect to the vicinity of its location. 

But this is not ail of Beardslee's testimony. It does not 
appear that he repeated his experiment for years. In May, 
1865, after Eoberts had applied for his patent, he went to the 
oil région, having meanwhile made expérimenta and manu- 
factured apparatus to détermine the best method of firing, 
and there experimented in firing torpedoes in oil wells. H& 
appears to hâve had very poor success. His trials were sub- 
Btantial f allures. Evidently he did not regard them as anything 
more than expérimenta, and unsuccessf al ones. He received 
nothing for them, and in July next, foUowing, he left the 
région and never returned. Then a successful mode of 
exploding a torpédo in an oil well was in demand, and if 
bis opérations had revealed it, it is incredible that it would 
bave been abandoned. 

Our attention was next directed to the Thomas well, and 
the opérations there. Mr. Thomas, in 1858, made an appli- 
cation for a blast in a bore hole sunk in the bottom of an 
ordinary well. The well was sunk about 80 feet through clay, 
the inside diameter being six feet and four inches. When 
the rock was reached some water was found. The excavation 
was then continued some 15 or 16 feet through solid rock, the 
water somewhat increasing. A bore hole about four inches in 
diameter was then sunk frcm the center of the bottom 37 feet 
deep. The water increased during this process. A cartridge 
of powder was then placed in the bottom of the bore hole 
and exploded by a fuse, leading to the cartridge through a 
gas pipe. The cartridge was an India ruber tube, made to 
fit the hole, and it contained about 12 feet of powder. The 
water fiUed the hole above the cartridge, and a foot or two 
was in the bottom of the well. There was no other tamping. 
The resuit of the blast seemed to be some increase in the 
water. A second blast was then made, after the >«ole had 
been extended five or six feet deeper; but there waf atill an 
insufficiency of water. 

IT* 
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In regard to this experiment it is to Le oLserved tbat it had 
the characteristics of ordinary blasting. The blast was at 
the bottom of the hole. The hole was filled by the cartridge 
12 feet, about one-third of its depth, the proportion to com- 
mon blasting. There was an open space above of about 36 
square feet. It might hâve been expected that the rock be- 
tween the blast and that open space would hâve been broken 
and lifted, if not blown out. A muoh greater quantity of 
rock has been moved in some cases. The second blast below 
seems to indicate sach an intention. However this may hâve 
been, Thomas' was a single experiment. He never repeated 
it. Though he sunk many wells afterwards, he dug them of 
the ordinary size — six feet in diameter — and, on reaching 
rock, blew out the bottom by ordinary blasting. It seems 
never to hâve occurred to him, or to any person who saw it. 
that it was a process that was useful, or that could beapplied 
to artesian wells hundreds of feet deep, some of them 1,500 
or more, of uniform bore from the surface of the ground. 
Though it was tried in public, and was somewhat remarkable 
in its character, it never suggested to Mr. Thomas, or to any 
one, that it could be applied to increase the productiveness of 
on wells, though some sucoessful process of causing explo- 
sions at particular points in such wells was very much needed 
and very much oonsidered. It may, we think, very properly 
be denominated an abandoned experiment, never perfected so 
as to reveal the process Eoberts afterwards discovered. 

Of the Boltze explosion we propose to say nothing more 
than we said in Roberts v. Diekey. Maillifert's blasting was 
upon the surface, and though it showed water tamping to be 
useful and effective in some eircunistances, it bore no resem- 
blance to the process exhibited in the complainant's patent. 
It may be that water tamping, or the résistance of a body of 
water above a blast, had been known before Eoberts applied 
it in his process, but water tamping is but one élément of 
that process. 

The other alleged anticipations of Eoberts' invention re- 
quire but brief notice. The first oil well was bored by Col. 
Drake, in August, 1859. In the September following A. W. 
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Eaymond commenced drilling one, and stopped drilling in 
the spring of 1860. In the summer or fall of that year he 
attempted to explode in the weli a tia case fiUed with powder, 
but the fuse went ont, the case collapsed, and he never tried 
the eïperiment again. In May or June, 1860, Henry H. 
Dennis unsuccessfuUy exploded a torpédo in an oil well, and 
abandoned the experiment. 

In 1860 John C. Ford exploded a torpédo in a well some 
248 feet deep, employing a round or oblong tin can filled 
with powder. It had a nozzle with a screw thread on the 
end of it. To this he screwed a gas pipe of sufficient length, 
and dropped a heated iron down the pipe into the torpédo, 
thus causing the torpédo to explode. The experiment was a 
complète failure, and the well was abandoned. How Eord 
regarded it is ehown by the fact that he afterwards had Eob- 
erts' process applied to bis well. Another torpédo was fired 
in 1860, on the Stackpole farm, with like ill success, and the 
experiment was not repeated. George B. Walhee also made 
an unsuccessful experiment in 1860 at Tidioute. Other fruit- 
less experiments are proved to bave been made. The Eeed 
trials we fully considered in Roberts v. Dickey, and it is un- 
necessary to say more of them. We refer, however, to the 
report of the examinera in a case of interférence, No. 3,859, 
dated July 10, 1869. 

It may be noticed that most of thèse unsuccessful experi- 
ments were made in 1860 or 1861. Eoberts conceived the 
idea of bis process in 1862, and in 1864 he applied for his 
patent. Up to that time there is no proof that any torpédo 
had been exploded in an oil well with any aubstantially good 
results. Numerous experiments had been tried and aban- 
doned; but when the Eoberts process was tried it was im- 
mediately successful. The first trial increased the production 
of oil 60 barrels a day, and the process bas continued to be a 
success. DoubtlesB there bas been an occasional failure, but 
in comparison with complète success it bas been very rare. 
It is in proof that it bas increased production at least one- 
balf — in some wells from five to six barrels a day to one hun- 
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dred ; and in a single territory along Oil creek, where one oper- 
ator operated, it bas increased tbe production several hundred 
thousand barrels. In the Bradford oil district, where the 
daily production is from 22,500 to 25,000 barrels daily, one- 
balf is proved to be due to tbe Eoberts invention. Tbe cause 
tbat Works sucb results cannot be tbe same as tbat exbibited 
in the abandoned experiments. Holding tbem up as antici- 
pations of the patented device is another illustration of what 
is very common, an attempt to defeat a meritorious patented 
invention by proof tbat something similar bad been previ- 
ously known, tbougb it bad never been perfected, and bad 
never been any useful contribution to buman knowledge or 
convenienee. 

We conclude wbat we bave to say upon tbis bra,ncb of tbe 
case by quoting wbat we said in tbe former case: "Eoberts 
was tbe first to reduee tbe method invented to actual and 
successful practiee, and ail tbat was done by others may be 
properly classified among unsuccessful experiments. How- 
ever suggestive they may bave been tbey cannot be made 
available to defeat a patent granted to an inventor wbo, sub- 
sequently to the failure of otbers, reduced bis idea to prac- 
tiee, and revealed to the public a useful process, wbioh the 
crude and fruitless experiments of others bad not made 
known. In Partchnut v. Kinsman, 1 Blatch. 494, Mr. Justice 
Mason said: 'Crude and imperfect experiments, equi vocal in 
their results and tben given up îox years, cannot prevâil 
against an original inventor, who bad perfected bis improve- 
ment and obtained a patent.' There can be no better évi- 
dence that ail the trials of blasting in oil wells whicb were 
made before tbe complainant Eoberts obtained bis patent 
were immature, and inadéquate to tbe aocomplisbment of 
the desired resuit, than tbe fact that tbey were abandoned, 
and the patentee's metbod was resorted to as soon as it 
became known. Certain it is, a great boon bas been given 
to the oil-producing régions. Something bas been conceived 
and worked out that bas immensely increased production. 
It is confessedly embodied in tbis patentee's metbod, and it 
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is described in his patent. Certain it is that no one of the 
experimenters, whose testimony we hâve been considering, 
can say 'I did it.'" 

Our conclusion, then, is that the défendant bas net suc- 
ceeded in showing that the patent, No. 6,258, is invalid for 
• want of novelty and originality of the invention, or for any 
other reason. The patent is therefore sustained. The defend- 
ant's answer substantially admits the infringement cbarged. 
In describing the mode of torpedoing an oil well practieed 
by him and his servants, agents and employés, since the 
third of April, 1875, it states that iron casing is put down 
within the well to a point below where fresh-water veins are 
struck in boring, and the borer is then projected down until 
the oil-bearing rock is reached. A pump tube is then inserted 
through the casing and lowered down into the oil rock. This 
relates to the construction of the well. 

The answer then proceeds to say that if it is deemed advisa- 
ble to try the experiment of torpedoing the well the sucker 
rods and tubing are drawn, and the well is left with the casing 
in it to keep the water in it f rom coming in — meaning, of course, 
only that from the fresh-water veins. The torpédo is then 
placed at such point as the manager of the well may direct, 
and is exploded. No water or other fluid is put in the well, 
or permitted to corne into it, so far as its entrance can be con- 
trolled, and fresh water is effectually excluded by the casing. 
No extraneous fluid is ever introduced into the well, though 
it may and sometimes does happen that there will be fluid in 
the well above the point at which the explosion is effected; 
but it will be only oil, or sait water and oil, whioh cornes in, 
if at ail, at points below the casing, and no regard is placed 
to its présence so long as it does not fill up the well to the 
bottom of the casing. Such fluid cannot be excluded, as the 
fresh-water veins can be and are by the casing; nor is any 
regard paid to the absence of fluid in the well, because fluid 
is not at ail desired ; nor is it relied upon for any efïect ta 
be produced thereby. Such is the defendant's description. 
It will be observed he does not deny that water tamping 
always attends his process, and the proof is quite clear that, 

V.2,no.l0— 55 
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in practice, he bas always had a body of fluid in the well 
above the torpédo, whicb, of course, operated as tamping, and 
thus he has sueceeded in increasing the production of oil, and 
obtaining the results whicb the Eoberts process secures. 

It is too obvious for déniai that there is no essential dif- 
férence between this process, as described in the answer, and . 
that described in the Eoberts patent, unless it be that the 
défendant does not fill the well with water up to its top. To 
establish that as an essential différence we are asked to give 
a very strict and limited construction to the patent, and to 
hold it indispensable to the Eoberts process that superincum- 
bent fluid tamping be introduced or admitted into the well, 
and used therein substantially as described, the well being 
entirely fiUed with water or fluid. It is said that if the well 
be fiUed to the top the casing will be destroyed by the explo- 
sion, or displaced, and that Eoberts does not now use bis 
own process, or allow the water to rise in the well above the 
bottom of the casing, or up to it. In short, the argument is 
that because the défendant does not allow the fluid in the 
well to rise above the bottom of the casing when he explodes 
a torpédo in a well, bis process is not the same as that of 
Eoberts, wbich requires the well to be entirely filled. 

The argument is plausible, but unsound. It requires an 
unreasonable construction of the patent. Looking to the 
spécification, it is évident that the présence of the superin- 
cumbent column of water was regarded as essential only for 
Bufficient tamping of the blast. It is not a fair construction 
of it that it requires the well to be filled to the top. Its lan- 
guage is : "When the flask has reached a position opposite 
the oil-bearing rock," (where the effeet of an explosion is de- 
sired,) "if the well above should not be filled with water when 
the flask is let down, which will almost always be the case, 
unless it has been pumped out, it is then to be filled up before 
the contents of the flask are ignited. The eolumns of water 
above the flask will then be of so great gravity as to confine the 
effeet of the explosion to the rock in the immédiate yicinity 
of the flask, without materially affecting the stratums of rock 
above, and I make use of it for that purpose." It is obvions 
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îrom this that ail the patentée sought was a sufficient column 
of water thus to confine the effect of the Mast. The direction 
to fin up the well, if not already fiUed, was for that purpose 
only, and that purpose is to be kept in view in the construc- 
tion of the patent, and in folio wing its directions. 

It is not to be inferred from the language used that in ail 
cases the well is to be filled to the very top. The spécifica- 
tion is intended to inform those who are skilled in the art to 
which it relates, and it is to be such that the process may be 
advantageously used by them, and if it be sufficient for their 
direction it is ail the law requires. As was said in Mory v. 
Whitney, 14 Wall. 645, "it would be most unreasonable to 
read the directions of the spécification without référence to 
the object they hâve in view." Upon this subject we refer 
at large to what was said in that case, and especially to 
pages 643, 4, 5, and 6. It has a direct hearing upon the 
Bubject we are now considering. See, also, Tilghman v. 
Mitchell, 2 Fisher, 518. 

At the time when the Koberts patent was granted oil wells 
were comparatively shallow — not much, if any, over 500 feet 
deep. Very many of them were not more than half that depth, 
and some were not more than from 40 to 70 feet deep. Few 
of them, if any, had any casing exterior to the tube through 
which the pumping was done. Later, the depth of the bore 
has been greatly increased. It now is driven through an 
upper, what is called a surface, rock, and below through one, 
two or three oil-bearing rocks. As the casing only extends 
down to the surface rock there is gêner ally a much greater 
length of bore below than above, There may be, therefore, 
and such we apprehend is generally the case, a sufficient 
column of water in the bore below the casing and above the 
torpédo to answer ail the purposes of fluid tamping contem- 
plated by the patent. If the wells be, as in many districts 
they are, 1,500 feet deep, and the casing extends from 300 
to 500 feet deep to the surface or upper rock, which is more 
than it usually does, there will be hundreds of feet below the 
casing and above the point of the explosion which may be 
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filled with fluid tamping more than the entire depth of the 
■well, as they were in 1864, 

Now any operator with common sensé, having knowledge 
of oil wells and having Eoberts' patent before him, and thus 
being informed of the object which it seeksto secure bywater 
tamping, cannot fail to see that he accomplishes ail the 
patent proposes, securea ail the tamping needed by a column 
of fluid whoUy below the casing, and that a column permit- 
ted to corne up to the surface of the ground would be not 
merely useless but positively hurtful. He would be no skil- 
ful operator if he did not perceive that Eoberts intended 
no unnecessary filling, when his avowed purpose was to use 
the water only for the purpose of confining the efïect of the 
explosion to the vicinity of the point at which the torpédo was 
placed. We must hold, therefore, that the averment of the 
bill that the patent has been infringed by the défendant, and 
that he has been using the process which belongs exclusively 
to the complainants, is sustained, and we shall decree accord- 
ingly. 

We pass next to the charge made in the bill that the de- 
fendant has infringed patent No. 47,458, granted on the 
twenty-fifth of April, 1865, to Edward A. L. Eoberts, and 
assigned to the complainants. That patent was, as we hâve 
heretofore stated, for a new and useful improvement in 
apparatus for exploding gunpowder, or other explosive ma- 
terial, in artesian or other similar wells. To understand the 
device it is neeessary to notice both the object sought to be 
accomplished and the manner contrived for obtaining it. The 
evil sought to be overcome is thus described in the spécifica- 
tion. It has always been found difficult to explode gun- 
powder in a vessel in the water several hundred feet below the 
surface, and at any given point above the bottom of an 
artesian well, for two reasons — First, that the powder is lia- 
ble to become dampened from exposure to the water about 
the place where it is eonnected with the machinery for igniting 
it; and, second, such machinery, being usually eonnected with 
the top of the vessel containing the powder, which is usually 
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a flask, made of considérable length, in order to liold suffi- 
cient powder to create the force required upon its explosion, 
the powder is very liable to settle down so far in the flask, 
on account of the motion and jamming that it necessarily 
undergoes in being placed in position, as to fall beyond the 
reach of the fire intended to ignite it. 

It was thèse hazards that the patented device was intended 
to meet. It is a combination of a flask to contain powder, or 
Bome explosive material, constructed with a close cover; a 
priming chamber in the cover being a tube extending down 
into the interior of the flask; a hollow nipple in the upper 
part of the priming chamber for the purpose of receiving a 
percussion cap on its upper end, and a guard around the 
nipple, extending above it about one inch, serving as a guide 
to a boit, and keeping it in place directly over the nipple, 
the boit being used to explode the cap on the nipple, and 
sliding easily in the nipple guard. A plugis used to stop the 
lower end of the priming chamber. This description will be 
more fully understood by observing the mode of opération of 
the device. The flask is filled with powder, and the priming 
chamber also, its bottom being closed by the plug, inserted 
tightly enough to keep the powder from falling out, but not 
80 tightly that it will not be driven out when the material in 
the priming chamber explodes. A percussion cap is placed on 
the nipple, the lower end of the boit is placed on the guard, 
an India-rubber tube is drawn over the guard and boit and 
tied closely at its lower end around the guard, and at its 
upper around the head of the boit, to keep the percussoin cap 
dry. Thus equipped the apparatus is lowered to its proposed 
position in the well, and the torpédo is exploded by dropping 
a weight guided by the wire that sustains it, which forces the 
boit upon the percussion cap, thereby exploding the powder 
in the priming chamber, and forcing the fire and the plug 
into contact with the explosive material in the flask. 

It is this combination of the flask, the priming chamber, 
the plug, (shutting off the chamber from the body of the flask,} 
and the nipple, which is the first claim of the patent. It 
constitutes the first claim. After an examination of the pat- 



870 FEDEEAIi EBPOBTBB. 

ented combination and the device of the défendant, whicli it 
is admitted he has used, both of which hâve been before us, 
we cannot doubt that they are substantially the same. The 
différences, so far as they exist, are merely formai. The 
funetion performed by each device is the. same; the mode of 
performance is substantially the same in each, and the élé- 
ments of the combination are found in each. Those éléments 
are four. Bach has a flask to contain material for a blaat, 
and each flask has a cover. It is immaterial how the 
cover is attached to the body. The mode of attachment con- 
stitutes no part of what the patentée claims, nor does the shape 
of the cover. Both devices plainly hâve référence to a tor- 
pédo to be set vertically, and to be fired by a weight dropped 
from above. The patentée has a priming ehamber entered 
through the cover. The priming ehamber is a small apart- 
meut entered through the cover, intended to contain a charge 
to be fired into the body of the flask, Of what material the 
ehamber shall be made is not made essential or speciûed. 

The defendant's device has three priming chambers entered 
through the cover of the flask, or plate or disk, which consti- 
tutes the cover, Through this cover three perforations are 
made, extending into the interior of the flask, and a Smith & 
Wesson pistol cartridge is forced into each, It is needless to 
say, what is too obvions to need any remark, that the copper 
case of the cartridge, fiUed as it is with powder to be ex- 
ploded by a fulminate in the vein, is a priming ehamber 
answering ail the purposes of that in the Eoberts patent, and 
a clear équivalent for it; and the buUet which confines the 
powder in the copper case is a plug answering ail the pur- 
poses of the plug in the complainant's device. 

The remaining élément of the patentee's device is the nip- 
ple. The funetion of the nipple is twofold : to hold the cap 
in position over the pi-iming ciiamber, and to supply an anvil 
upon which the fulminate in the cap may be exploded into 
the ehamber by the falling of the weight. There is no nip- 
ple in form in the defendant's apparatus, but there is a clear 
équivalent, performing the same functions, and in substan- 
tially the same manner. The perforation holds the cap ia 
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place, and the top of the cover, adjacent to the perforation, 
is made an anvil. The rina of the cap which contains the 
fulminate rests on that anvil. Thus, the shoulder on whioh 
the rim rests becomes a nipple, answering ail its purposes. 
A patented mechanical arrangement cannot be thns evaded 
■without liability to the charge of infringement. 

Only two things hâve been urged in support of the def enco 
that Eoberts was not the first inventer of his apparatus. One 
of thèse is the Crocker torpédo. We hâve already observed that 
the Eoberts invention is a device for exploding from the top 
of a shell or flask placed vertically in an artesian well. Crock- 
er's was a device for exploding it at the bottom or lower end. 
The torpédo had a pistol cartridge in its bottom, and a rod 
beneath it, varying in length. The torpédo was lowered into 
the well and allowed to drop to the bottom. By this means, 
when the end of the rod struck the bottom it discharged a 
hammer, which struck the head of the pistol cartridge and 
eaused the cap to explode. There was no plug. Mr. Crocker 
himself testifies that the buUet was taken out of the cartridge, 
and as the cartridge was placed in an upright position, with 
the mouth upwards, a plug or buUet was not needed to keep 
the powder from falling out of the chamber, the purpose it 
subserved in the Eoberts combination. Besides, the device 
was an expérimental one, immediately abandoned, and Mr. 
Crocker afterwards employed Eoberts for torpedoing his wells. 
The other alleged anticipation is the Plant torpédo. It is 
described in the Plant patent, dated November 18, 1862, It 
is a submarine torpédo, intended for a purpose entirely dif- 
férent from what is sought to be secured by that of Eoberts. 
It is fired horizbntally from a war vessel or a fort, arranged 
Bo as to explode when it strikes a hard opposing object, such 
as the huU of a ship, and it is protected by a spring in front 
against the résistance of the water through which it passes 
in its rapid flight. This spring is an élément not found in 
the Eoberts device. If used in that device it would im ede 
the opération, if not prevent it entirely. It would ofifer ré- 
sistance to the drop weight, and tend to prevent driving the 
boit upon the cap. The purpose was to secure an easy and 
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certain explosion. That of Plant was to guard against an 
explosion from any less cause than violent concussion with a 
hard and unyielding object. Eoberts sought to overcome the 
difficulty arising from the settling of the powder in the flask 
from its top. In Plant's torpédo no such difficulty existed, 
since its motion was horizontal. Moreover, Plant's device 
has five éléments instead of four. Eoberts, with four élé- 
ments, accomplishes a différent resuit from that which Plant 
only reaches by five. For thèse reasons we cannot think 
they are the same combinations, either in principle or results. 

It foUows, from what we hâve said,'-First, that the re- 
issued process patent No. 6,258, belonging to the complain- 
ants, is valid, and that the défendant has been guilty of 
infringing it; and, second, that the patent for an improve- 
ment in exploding torpedoes in artesian wells. No. 47,458, is 
also valid, and that the first claim thereof has been infringed 
by the défendant. 

A decree will therefore be entered for an injunction and an 
account. Let a decree be prepared accordingly. 



Beooks V. The Steamer Adirondaok, etc.* 
{District Court, 3. D. New York. June 11, 1880.) 

Salvagb — Apportionment — Deceee. — It is proper to direct an apportion- 
ment of a salvage recovery before it is paid out of tlie registry. 

Bame — Notice to Ckew — Dutt of Libellant. — Where tiie crew hâve 
not received the usual notice by publication to come in and make claim 
upon the vessel attached, or upon the fund iu court, it is incumbent 
upon the libellant, when not acting in the interest of such crew, to 
bring them in or hâve them duly notified to come in for the purpose of 
making the apportionment. 

J. E. Parsons, for libellant. 
Butler, Stillman é Hubbard, for claim anta. 
Choate, D. J. This was a suit upon a spécial agreement for 
a salvage compensation rendered to the steamship Adiron- 

*ISee ante, 387. 
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dack by the stearnship Plainmeller. The relief prayed for 
in the libel was the recovery of the amount named in the 
agreement, or for sucb other relief as in law and justice tbe 
libellant should be entitled to. The libellant, who was the 
master of the salving ship, sued on behalf of himself and 
the owners of the Plainmeller. A mouition having issued, 
and the Adirondack having been attached, the owners of the 
Àdirondack appeared and filed their elaim, and put in an 
answer admitting the liability of the Adirondack for a salvage 
compensation, and tendering and paying into court the sum 
of $7,500 therefor, but denying the libellant's claim for the 
amount named in the spécial agreement. The crew of the 
Plainmeller bave not been made parties, and no publication 
of notice to other persons to corne in has been made. 

The cause has proceeded to a trial and décision upon the 
issues raised by the libel and the answer, resulting in the allow- 
ance of the sum tendered as a proper amount of salvage, and 
the avoidance of the spécial agreement as inéquitable and extor- 
tionate. A question is now made as to the form of the final 
decree, The claimants' proctors hâve submitted a form of 
decree providing that the libellant recover for himself and for 
the owners and crew of the Plainmeller, and for ail others 
interested, the amount of the tender. To this the counsel for 
the libellant objects that the decree should not provide spe- 
cifically that the libellant recover for the crew, but that he 
recover for himself, the owners and ail others interested, 
omitting any référence to the crew. The suggestion is that 
the decree shall not pass upon the question whether the crew 
bave any interest or not. I think the proper practice is to 
direct an apportionment of the salvage recovery before it is 
paid out of the registry. If the master had assumed to act 
for the crew in bringing this suit they might, perhaps, b& 
considered as parties libellant represented by him. But as 
he répudiâtes that eharacter, and as the crew bave not re- 
ceived the usual notice by publication to come in and maka 
claim upon the vessel attached, or upon the fund in court, I 
think it is ineumbent on the libellant now to bring them in, 
or to hâve them duly notified to come in for the purpoae ot 
making the apportionment. 



874 FEDERAL REPORTER. 

The position taken by the libellant hostile to any daim on 
their part makes it improper, even if it would be regular, that 
their shares should be paid over to him or the owners, and 
that they should be remitted to an action to recover them. 
No reason is shown why the crew should not, as in other 
eases of salvage, participate in the recovery. The court will 
make no order that shall appear to be a déniai of their right. 
If such a reason exists it should be shown in this court, and 
upon notice to them upon proceedings duly taken for an ap- 
portionment. 

Let a decree be entered that the libellant recover the 
amount of the tender on behalf of himself and the owners, 
and ail others who may be interested therein, including the 
erew; the same to remain in the registry of the court subject 
to a final order of distribution to be made pursuant to pro- 
ceedings to be instituted therefor by the libellait or any other 
party interested. 



MoWiLLiAMS V. Thb Stbam-Tug Vim and Schooner Spartel. 

(District Court, 8. D. New York. May 15, 1880.) 

COLI.IBION — LiBEL — ESBENTIAI. AVEKMBNTS — AdMIRALTT BUIiB 23. 

In Admiralty. 

S. H. Valentine, for the steam-tug. 

W. W. Goodrich, {Mr. Deady,) for the schooner. 

E. D. McCarthy, for libellant. 

Choate, d. J. This is a libel brought by the owner of the 
canal-boat Captain Geo. M. Wright to recover damages for a 
collision. The libel allèges that the steam-tug Vim, on the 
fifth day of March, 1880, was proceeding up Long Island 
Sound, bound from New York to Glen Cove, having in tow 
the libellant's canal-boat on her port side, and two other 
boats or barges on her starboard side, when, at about 2 
o'clock in the morning, and when two-thirds of the way, or 
nearly that, between Hart's island and Sand's Point, the said 
tug came into collision in mid-channel with said schooner 
Bpartel, bound to New York, so that the Spartel struck libel- 
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lant's boat in the stem, and inflicted such severe injuries 
that she had to be towed ashore and beached ; that libellant's 
boat was under the control of the Vim, and entirely helpless 
and unable to avoid the collision; that she was seaworthy, 
and properly manned and equipped. 

The libel then proceeds as foUows : "Your libellant charges, 
in gênerai terms, both the tug Vim and the schooner Spartel 
for the said collision. The channel is many miles in width 
at the place of the collision, and there was no need of the 
Bchooner and the tug coming in contact, and it was gross 
négligence for them to hâve done so. Your libellant partic- 
ularly charges négligence in the steam-tug and the schooner 
for not having seasonably seen each other." Then foUows 
the statement of damage and the prayer for process. 

To the libel the owners of the schooner and the owners of 
the tug, both of whom bave appeared as claimants to défend 
the suit, bave filed the folio wing exceptions: (1) That it 
does not allège any particular act of négligence on the part 
of the said schooner, [or steam-tug,] exeept that she did not 
see the said steam-tug [or schooner] in time; (2) that it does 
not state which way the wind was blowing or the tide run- 
ning; (3) that it gives none of the particulars of the col- 
lision. 

The exceptions are well taken. The rules in admiralty 
require the libel to contain a statement of "the varions allé- 
gations of fact upon which the libellant relies in support of 
his suit, so that the défendant may be enabled to answer dis- 
tinctly and separately the several matters contained in each 
article." Adm. Eule 23.. The practice under this mie re- 
quires a plain statement of the movements of the two vessels 
as they approached each other, their courses, and the mode in 
which they were sailed or handled, and the circumstances of 
wind and tide, where thèse bave any bearing on the case, as 
they generally hâve, and also a distinct statement of the aets 
of négligence or faults of navigation which are claimed to 
bave caused or contributed to the disaster, and such a state- 
ment of the circumstances of the collision that the connec- 
tion between the alleged faults and the collision, as cause and 
effect, oan be plainly nnderstood. This libel contains no such 
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etatement or détails. The averment of a charge of négli- 
gence, in gênerai terms, against both schooner and steam-tug, 
is too uncertain and indefinite to be considered an allégation 
of any particular négligence at ail. 

The only spécifie charge is the not seeing the other vessel 
seasonably. This may possibly be équivalent to the ordinary 
averment of not keeping a good lookout. But there is noth- 
ing to show how or why this fault caused the collision. 

If the claimants had seen fit to go to trial on this libel, the 
only act of négligence upon which either of the vessels could 
be held would be the not seeing the other in time. If libel- 
lant failed to prove this his libel would be dismissed. But 
the claimants, even as to this charge, are entitled to a more 
definite and detailed statement of the facts of the collision. 

It is suggested that the owner or master of the canal-boafc, 
not being in any way responsible for her navigation while 
in tow, lashed along-side of a tug, has not the means of knowl- 
edge, or the information as to the circumstances and causes 
of the collision, which the owners of the two vessels, or those 
whom they hâve placed in charge of them, must be presumed 
to hâve. 

If, however, a libellant on this ground seeks to excuse him- 
self, in some particulars, from that fulness of statement which 
the practice requires, it should appear in the libel that he 
has not knowledge, or means of information, suffieient to 
state the détails in question. The presumption is that there 
was somebody on the canal-boat at the time, and that a party 
having a cause of action can ascertain the material facts on 
which it is based. Of course, greater indulgence, both in the 
matter of pleading and in the matter of amending pleadings 
to conform to the facts proved, will be granted to persons 
thus situated, having less full means of information, and less 
obligation to observe the movements of the vessels, than the 
principal actors in them hâve. 

But this rule of practice is wholesome and necessary for the 
ascertainment of the real issues to be tried, and for fair play 
between the parties upon the trial of the cause. Exceptions 
sustained ; the libellant to hâve one week to amend his libel, 
and to recover no prootor's fee in the suit in any event. 
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Thomas, Trustée, v. The Browkville, Fort Keaeuey & 
Pacific Eailway Co. and others. 

(Oireuit Court D. Nebraika. May, 1880.) 

CONTRACT— Pabtibb — Railroa» Dibectobs. — A contract between a rail- 
road and a construction company is void wliere any of the directors of 
the railroad are merabers of the construction Company. 

Bame — EsToppEi. — Hatipication. — The stockholders of the railroad are 
not estopped by long acquiescence in auch contract, nor can the same 
be ratifled by a board of directors composed in part of members of the 
construction company. 

Bamb — liQuiTABLB Kelibf — PuBLic PoLiCT. — Publie policy will not per- 
mit a court to grant équitable relief under such contract, where it fur- 
ther appeared, upon the face of the contract, that each director of the 
railroad received a pecuniary considération for entering înto the contract. 

In Equity. Mortgage foreclosure. 

J. M. Woolworth and J. R. Webster, for complainant. 

J. H. Broady, for défendants. 

McCeaby, C. j. The défendant railway company is a cor- 
poration organized under the laws of Nebraska, and had 
authority to construct a railroad from Brownville weaiward 
to the west Une of Gage county, Nebraska. It possessed cer- 
tain property and assets which, on the eighteenth day of Sep- 
tember, 1871, according to the report of the master herein, 
amounted to $117,042.56. Said company having commenced 
the construction of said railroad, and being unable to complète 
it without securing capital from other parties, on the said eight- 
eenth day of September, 1871, entered into a contract with 
Benjamin E. Smith and William Dennison, of Ohio, and J. N. 
Converse, of Indiana, and such others as might thereafter be 
associated with them, whereby the latter, for certain consid- 
érations named, agreed to complète the construction of the 
the road over and àlong the route above named. 

The mortgage sued on in this case was executed to Joseph 

T. Thomas, trustée, to secure the payment of certain bonds 

issued under the said construction contract for the purpose of 

building the road. The validity of this contract is assailed 

upon the ground that subsequently to its exécution, and before 

any work was done under it, two of the stockholders and di- 
18* 
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rectors of the défendant corporation became interested with 
Smith, Dennison and Converse as parties thereto, so that two 
of the five contraotors were parties to the contract on both 
sides. The construction company thus organized went on 
under the contract for several years, expending large sums of 
money in the construction of the ro.ad, and now claims a large 
balance as due to it on said contract, for which it holds bonds 
secured by the mortgage sued on. It seekd to recover judg- 
ment and a foreclosure of said mortgage. The validity of the 
mortgage, and of the bonds to secure which it was given, dé- 
pends upon the validity of the construction contract, which 
is the foundation upon which alone they must be supported. 
Upon considération of the proofs in the case, the master's 
report, and the law, I hâve reached the following conclusions : 

1. That the admission into the construction company, under 
the construction contract, of two officers of the railroad com- 
pany was unlawful and vitiated the contract. It matters 
not -whether the contract was entered into with the under- 
standing that the two railroad directors were to be admitted 
or not, their présence as parties on both sides during the pro- 
gress of the work, and when payments and settlements were 
to be made under the contract, is enough. Wardell v. B. Go. 
4 Dillon, 33; B. Co. v. Poor, 59 Me. 270. 

2. It is insisted that there bas been such acquiescence on 
the part of the stockholders of the défendant company, in 
the matters of which they now complain, that they are es- 
topped. It appears that the contract was openly made and 
reported to the board of directors of the railroad company, 
and by them approved, without any apparent effort at secrecy, 
and that the work of constructing the road was carried on by 
the construction company under the contract for a period of 
several years. It is inferred, and perhaps not without reason, 
from thèse facts that the stockholders generally were advised 
of the particulars of the contract, including the fact that two 
members of the board of directors were interested in it. It 
does not, however, follow in my opinion that the contract 
should be upheld and enforced in a court of equity as against 
the stockholders. 
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A ratification, to hâve this effect, must be made by a board 
composed of disinterested direetors. It is not enough that 
Buch a contract bas been ratified by a board composed lu 
part of the interested direetors. The least that can be 
required in sueh a case is that the direetors conçerned in the 
contract shall resign, and allow their places to be filled by 
persons who can, without bias, represent the interests of the 
corporation, and particularly of the individual stockholders. 

In the case of R. Co. v. Dewey, lé Mioh. 477, the suprême 
court of that state had occasion to comment upon a contract 
made with a corporation by a company in which two of the 
direetors were interested, and in the course of the opinion 
grave doubts were expressed by the court as to whether a 
ratification by the board, even with full knowledge of ail the 
facts, could render the contract valid while the two interested 
direetors remained influential members of the board, espe- 
cially if they took part in such ratification. 

The court was evidently strongly inclined to the opinion 
that such a ratification, even if made upon a full disclosure, 
•would amount to nothing. The vice of the original contract 
•would, in such a case, enter into the aot of ratification — the 
latter, likethe former, being a transaction in part by direetors 
with themselves. Besides, where shall we draw the lines? 
If the présence of two interested direetors in the board at the 
time of ratification does not vitiate the act, would the prés- 
ence of a larger number of such direetors bave that effect, and 
if so, what number? 

3. It remains to be determined whether the plaintiff can 
hâve relief to the estent that the railroad company has been 
benefited by the contract. This dépends upon the question 
whether the contract was tainted with vice or immorality. 
Creath v. Sims, 5 How. 204. If it were possible to do so, 
consistently with well-settled principles of great public im- 
portance, I should be inclined to grant this relief, since, as 
between the parties, it is équitable that the corporation should 
account for whatever of value it has received from the con- 
struction company. But if there is in the contract the élé- 
ment of moral turpitude which the law denounces so stroHgly, 
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I am bound to hold that the parties must be left, without 
relief from the courts, where they hâve placed themselves. 

The fact that two of the directors of the corporation were 
admitted to an interest in the contract, bad as that is in 
itself, is net ail, nor the worst part of the transaction. On 
the same day that the construction contract was executed, 
and as a part of the transaction, the members of the con- 
struction company executed the following agreement with the 
members of the board of directors and certain other stock- 
holders. 

"In considération of the exécution and delivery of a cer- 
tain contract to construct the Brownville, Fort Kearney & 
Pacific Eailroad of Nebraska, wherein said railroad company 
agrées to turn over to us and our associâtes ail of the prop- 
erty owned, and assets, subscriptions, etc., of said company, 
we, therefore, do promise and agrée and bind ourselves to 
relieve the following, named subscribers to the capital stock 
of said company from the payment of any further amounts 
or assessments upon the stock which they may bave sub- 
scribed thereto, by our paying out said stock, and receiving 
same assigned by them to us, viz. : Henry M. Atkinson, 
John L. Carson, E. W. Fumas, F. A. Tisdell, James L. Mc- 
Gee, C. F. Stewarfc, A. J. Ritter, H. C. Lett, T. W. Bedford, 
T. W, Tipton, John McPherson, and $500 on the stock of 
Evan Worthing, in ail not to exceed $16,500 of tbefél,- 
000 of individual subscriptions to said company. 

"Witness our hands, this eigthteenth day of September, 
1871, at the the city of Columbus, state of Ohio. 

"Witness: G. Moodie. B. E. Smith, 

[U. S. Int. Eev. Stamp, 5c.] "W. Dennison, 

"J. N. Converse." 

The list of stockholdera in this agreement includes ail the 
directors and five others. I am unable to construe this con- 
tract as anything else than a promise to pay each member of 
the board individually a considération for his action as a 
director in voting for and executing the construction contract. 
The members of the board were stockholdera, and as such 
liable to assessments. The construction company, "in cou- 
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sideration of the executioD and delivery of" the construction 
contract, undertook torelieve tbedirectors "from the payment 
of any further amounts or assessments upon the stock which 
they may bave subscribed," etc. 

Tbe construction company agreed to "pay out" the stock of 
each director. The transaction tben was as foUows: The 
directors executed a contract by which they transferred to the 
construction company substantially ail tbe property of the 
corporation and employed tbem to construct the road. ;In 
order to secure tbis contract the construction company took 
two of the directors into their firm, giving tbem an interest in 
the contract, and agreed to pay each of the other directors a 
pecuniary considération for making the contract. There was, 
theref ore, not a single member of the board who was not per- 
sonally interested in favor of making the contract and in 
hostility to tbe interests of the stockholders for wbom they 
were trustées, and whose rights they were bound to protect. 

It may be that tbis agreement was not much considered at 
the time ; that the directors and others interested were anx- 
ious to induce the construction company to take hold of the 
enterprise upon any terms, the company being unable to go 
on witb the work. AU tbis is doubtless true, but it does not 
change the character of the written contract with which we 
bave now to deal. 

1 am clearly of the opinion that the contract is so clearly 
illégal, against public policy, and vicions, that a court of 
equity cannot enforce it or grant any relief upon it. The 
bill must, therefore, be dismissed. 

Marshall v. B,. Co. 16 How. 314 ; Bank of the United States 
Y. Owens, 2 Peters, 539; 2 Eedfield on Railways, 576, 584; 
Pomeroy on Gontracts and Spécifie Performances, §§ 284, 285* 
286; Wightv. Eindskoff, iS Wis. 344; Mo Williams v. Phillips, 
57 Miss. 196; Gmrnsey v. Cook, 120 Mass. 501; Letter t. 
Alvey, 15 Kan. 157. 
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Williams v. Eees, Collector, and anotber. 

{Circuit Court, M. D. Illinois. , 1880.) 

Taxation -r- G AS Companieb — Statutb of Illinois,— The législature of 
the State of Illinois intended by the act of March 13, 1872, } 3, clause 4, 
as amended by the act of May 13, 1879, to except ail manufacturing 
compaaies, except gas companies, from a capital stock tax. 

Same— Samb — Constitution of Illinois. — The législature of the stateof 
Illinois can constitutionally assess and tax the capital stock of gas com- 
panies, while it exempts the stock of purely manufacturing companies 
from Buch taxation. 

J. M, Jewell, for complainant. 

J. K. Edsall, for défendants. 
, Blodgett, D. j. Complainant, who, is a citizen of the 
state of Pennsylvania, and a stockholder of the Chicago Gas- 
Light & Coke Company, brings this suit to enjoin the collec- 
tion of the state, county and city taxes assessed upon the 
capital stock of the company for the year 1879. 

By an act of the législature of Illinois, approved February 
12, 1849, entitled "An act to incorporate the Chicago Gas- 
Light & Coke Company," certain persons therein named, and 
their associâtes, were created a body politio and corporate, 
with perpétuai succession, by the name and style of the "Chi- 
cago Gas-Light & Coke Company," with a capital stock of 
$60,000, which,by an amendment approved March 12, 1869, 
it was authorized to increase to $5,000,000, and with author- 
ity to manufacture and sell gas to be made from any or ail 
substances, or a combination thereof , from which inflammable 
gas is usually made or obtained, and to be used for the pur- 
j)Ose of lighting the city of Chicago, or the streets thereof, and 
any buildings therein, and to lay pipes for the purpose of con- 
ducting the gas in any of the streets or avenues of said city, 
with a further right, by the original charter and amendments, 
to purchase such an amount, in value and extent, of p:operty 
and premises, in the city of Chicago, as may be necessary 
for its business, andto carry out the objects of its incorpora- 
tion. 

By an act of the gênerai assembly of this state, approved 
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May 13, 1879, entitled "An act to amend sections 3 and 33 
of an act entitled 'An act for the assessment of property, and 
for the leVy and the collection of taxes,' approved March 30, 
1872," it is provided: 

"Fourth. The capital stock of ail companies or associa- 
tions now or hereafter created under the laws of this state 
(except those required to be assessed by the local assessors, 
as hereinafter provided) shall be so valued by the state board 
of equalization as to ascertain and détermine, respectively, 
tne fair cash value of such capital stock, including the fran- 
chise, over and above the assessed value of the tangible prop- 
iîity of such Company or association. Said board shall adopt 
such rules and principles for ascertaining the fair cash value 
of such capital stock as to it may seem eçiuitable and just ; 
and such rules and principles, when so adopted, if not incon- 
sistent with this act, shall be as binding and of the same 
eflfeet as if contained in this act, subject, — however, to such 
change, altération, or amendment, as may be found, from 
time to time, to be necessary by said boa,rd : Provided, that 
in ail cases where the tangible property or capital stock of 
any company or association is assessed under this act, the 
shares of capital stock of any such company or association 
shall not be assessed or taxed in this state. This clause shall 
not apply to the capital stock, or shares of capital stock, of 
banks organized under the gênerai banking laws of this 
state: Provided, further, that companies and associations 
organized for purely manufacturing purposes, or for printing, 
or for publishing of ne-wspapers, or for the improving and 
breeding of stock, shall be assessed by the local assessors in 
like manner as the property of individuals is required to be 
assessed. 

"32. Banking, bridge, express, ferry, gravel road, gas, insur- 
ance, mining, plank road, savings bank, stage, steamboat, 
Street railroad, transportation, turnpike, and ail other com- 
panies and associations incorporated under the laws of this 
state, (other than banks organized under the gênerai banking 
laws of this state, and the corporations required to be assessed 
by the local assessors, as hereinbefore provided,) shall, in 
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addition to the other property required by this act io be listed, 
make out and deliver to the assessor a sworn statement of 
the amount of its capital stock, setting forth particularly — 

"First. The name and location of the company or associa- 
tion. 

"Second. The amount of capital stock authorized, and the 
number of shares into which such capital stock is divided. 

" Third. The amount of capital stock paid up. 

"Fourth. The market value, or, if no market value then the 
actual value, of the shares of stock. 

"Fifth. The total amount of ail indebtedness, except the 
indebtedness for current expansés, excluding from such ex- 
penses the amount paid for the parchase or improvement of 
property. 

"Sixth. The assessed valuation of ail its tangible property. 

"Such schedule shall be made in conformity to such instruc- 
tions and forma as may be prescribed by the auditor of pub- 
lic accounts. In ail cases of failure or refusai of any per- 
Bon, ofiScer, company, or association, to make such return or 
statement, it shall be the duty of the assessor to make such 
return or statement from the best information which he can 
obtain." 

It is charged in this bill that the défendant corporation is 
organized for "purely manufacturing purposes," within the 
intent and meaning of the fourth clause of seclion 3 as the 
same now stands, amended by the act of May 13, 1879, be- 
cause it is alleged that its sole business is manufacturing and 
selling of gas and coke, and the other products of the bus- 
ness of making gas, and that as such manufacturing corpo- 
ration its capital stock is not taxable. It is further alleged 
that the assessor for the townof South Chicago, within which 
the principal office of the company is situated, assessed the 
property of said company for the year 1879 at a valuation 
of $75,000, which waa increased by the board of equalization 
of the state to $90,000, which valuation, complainant 
charges, represented the entire property of the company lia- 
ble to taxation, and that the state, county and city taxes, for 
the year 1879, on the said sum, amount to $4,300.20, which 
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complainant avers is ail the taxes wliicli the company is lia- 
ble to pay. But complainai.t charges that, in addition to said 
assessment, and the tax extended against the same, the board 
of equalization of this state, at its meeting in 1879, valaed 
and assessed the capital stock of said company at $150,000; 
that the auditor of state certiiied the said assessment, under 
direction of said board, to the clerk of said Cook county, for 
the purposes of taxation, and that the county clerk extended a 
capital- stock ta.x upon the assessment roUs against said com- 
pany, according to the percentage required, for state, county 
and other municipal purposes, amounting to the sum of $7,167, 
in addition to the tax upon the property of the company 
extended against the valuation by the town assessor, and that 
a warrant for the collection of said property and capital- 
stock tax bas beendulyissued, and is in thehands of défend- 
ant Eees, collector for the town of South Chicago, for collec- 
tion; that the company has paid the taxes extended against 
the valuation of its property made by the town assessor, and 
will pay the capital- stock tax so assessed, and in the hands 
of the collector, unless restrained by the order of this court ; 
and because the said capital-stock tax is wholly unauthorized 
and illégal, the complainant prays for an injunction restrain- 
ing the collection of the said tax by the assessor, or the pay- 
ment by the said corporation. 

It is admitted, for the purposes of this case, that the com- 
pany had, in the year 1879, laid down in the streets and 
alleys of the city of Chicago 18é miles of main or pipes for 
the purpose of conveying gas to its consummers. 

To this bill the défendant Eees has demurred, and the right 
of complainant in the ca*e made by the bUl to the relief 
asked for has been ably argued by the solicitors for the com- 
plainant and the défendant. 

The décision of the case seems to me to be involved in the 
answer to two questions which naturally arise upon the stat- 
ute under -çvhich this tax was assessed: First. Did the légis- 
lature of this state intend that the capital stock of gas com- 
panies should be assessed or valued. for the purposes of tax- 
ation by tbe state board of equalization? Second. Can the 
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législature constitutionally assesB and tax the capital stock 
of gas companies, while it exempts the stock of purely man- 
ufacturing companies from taxation ? 

By the original aet "for the assessment of property, and 
for the levy and collection of taxes," approved March 13, 
1872, it is provided, in section 3, clause 4, as follows: "The 
capital stock of ail companies and associations now or here- 
after created, under the laws of this state, shall be so valued 
by the state board of equalization as to ascertain and déter- 
mine, respectively, the fair cash value of such capital stock, 
including the franchise, over and above the assessed value of the 
tangible property of such company or association;" and by the 
thirty-second section of the same act certain en umerated classes 
of corporations incorporated under the laws of this state, among 
which are gas companies, are required to make out and de- 
liver to the assessor a sworn statement of the amount of 
their capital stock, which was to be forwarded to the auditor, 
and by him laid bef ore the board of equalization for valuation. 
and assessment. 

The amendment of May 13, 1879, to the fourth clause of 
section 3 simply inserts in brackets, immediately after the 
words "the laws of this state," in the second line of the clause 
as printed in the Eevised Statutes, ("except those required to 
be assessed by the local assessors hereinafter provided,") 
and adds to that clause the foUowing proviso: "Provided, 
further, that companies and associations organized for purely 
manuf acturing purposes, or for pfinting, or for publishing of 
newspapers, or for the improving and breeding of stock, shall 
be assessed by the local assessors in like manner as the prop- 
erty of individuals is required to be assessed." 

While the amendment to the thirty-second section of the 
same acts consists in omitting the word "manufacturing," as 
descriptive of one of the classes of corporations who are re- 
quired to make out and deliver to the assessor a sworn state- 
ment of the amount of their capital stock, to be laid before 
the. board of equalization, and the insertion of the words 
"and the corporations required to be assessed by the local 
assessors, as hereinbefore provided," after the word "state," 
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in the fifth line of that section, as printed in the Eevised ■ 
Statutes, while gas companies are still described as one of 
the classes of corporations whose capital stock is to be valued 
and assessed by the board of equalization. I think it clear, 
iherefore, from the manner in which the amendment is made, 
that the législative intention was to require gas companies to 
make retums of their capital stock for assessment by tha 
board of equalization. In other words, the législature did 
not intend to include gas companies in the class of corpora* 
"tions "organized for purely manufacturing purposes, " whose 
"property shall be assessed by the local assessors in like 
manner as the property of individuals is required to be as- 
sessed." 

I hâve no doubt the purpose of the législature was to ex- 
«ept manufacturing companies, other than gas companies, 
from a capital-stock tax, and to continue to impose a capital- 
stock tax on gas companies ; and this brings me to consider 
the second proposition — the constitutionality of the law under 
considération. 

Section 1, art. 9, of the constitution of this state is as fol- 
lows: 

"Section 1. The gênerai assembly shaU provide such rev- 
enue as may be needful, by levying a tax by valuation, so 
that every person and corporation shall pay a tax in propor- 
tion to the value of his, her or its property, such value to be 
ascertained by some person "Xir persons; to be elected or ap- 
pointed in such manner as the gênerai assembly shaU direct, 
and not otherwise ; but the gênerai assembly shall hâve the 
powertotaxpeddlers, auctioneers.brokers, hawkers, merchants, 
commission merchants, showmen, jugglers, innkeepers, grocery 
keeper s, liquor dealers, toll-bridges, ferries, insurance, telegraph 
and express interests or business, vendors of patents, and per- 
sons or corporations owning or using franchises and privi- 
lèges, in such manner as it shaU, from time to time, direct by 
gênerai law, uniform as to the class upon which it opérâtes." 

It will be seen that the législature is clothed with full 
power, to be exercised in its discrétion, as to the manner in 
-which persons or corporations owning or using franchises 
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' ehall be taxed, the only limitation upon that discrétion being 
that the tax shall be imposed by a gênerai law, and be uni- 
form as to the class upon which it opérâtes. 

In the case of The State Eailroad Tax Cases, 2 Otto, 575, 
the suprême court of the United States says, at page 611: 
"As to section 1 we need not inquire very closely whether the 
mode adopted by the statutes, and the rules of the board of 
equalization, produces a valuation for railroad companies dif- 
férent from that of individuala, though, as we hâve already 
said, it does not appear to us to produce any inequality to 
the préjudice of the companies. But we need not pursue that 
inquiry very closely, because the latter part of the section, in 
express terms, authorizes the législature to *tax persons and 
corporations owning or using franchises in such manner as it 
shall from time to time direct, by gênerai law ;' and the only 
restriction on the power, as applied to this class, is that 
it shall be 'uniform as to the class upon which it opérâtes.' 

"There can be no doubt that ail the classes named in this 
clause, including peddlers, showmen, innkeepers, ferries, 
express, Insurance and telegraph companies, are taken out 
of the gênerai rule of uniformity preseribed by the first clause, 
and the only limitation as to them is that of uniformity as to 
the class upon which the law shall operate ; that is, innkeepers 
maybe taxed by one, ferries by another, railroads by another, 
provided that the rule as to innkeepers be uniform as to ail 
innkeepers, the rule as to ferries" be uniform as to ail ferries, 
and the rule as to railroad companies be uniform as to ail 
railroad companies." 

At page 6Q2 it says : "It is obvious that, while a fair as- 
sessment under thèse two descriptions of property (real estate 
and track) will include ail the visible or tangible property of 
the corporation, it may or may not include ail its wealth — 
there may be other property of a class not visible or tangible 
which ought to respond to taxation, and which the state bas 
the right to subject to taxation. * * * This élément 
the state of Illinois calls the value of the franchise and cap- 
ital stock of the corporation — the value of the right to use 
this tangible property in a spécial manner, for the purpose 
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of gain. This conatitutes the third valuation, which is like- 
■wise to be made by the board of equalization ; and, -when 
thus ascertained, is Bubjeoted to the taxation of the state, 
counties, towns and cities, by the same rule that the value of 
the road-bed is — namely, according to the length of the track 
in each taxing locality." 

So, too, in Society for Savings v. Coite, 6 Wall, 607, the 
aame court says: "Nothing can be more certain in légal 
décisions than that the privilèges and franchises of a privât» 
corporation, and ail trade and avocations by which the citi- 
zens acquire a livelihood, may be taxed by a state for the sup- 
port of a state government." 

The same painciple is asserted in Porter v. R. R. I. dt St. 
L. R. Co. 76 111. 561 : "That every corporation possesses a 
franchise of some value can admit of no doubt. Even where 
it is created for the purpose of pursuing a business that may 
be lawfully pursued by any individu al in the state, the privi- 
lège of the combination of capital by many persons, with tha 
capacity to hold and manage it under one direction, in per- 
pétuai succession, like a single individual, free from compéti- 
tion among those interested, and from change or disturbance 
by the changes of individual life, and without incurring any 
Personal hazard or responsibility, or exposing any other 
property than what belongs to the corporation in its légal 
capacity, must necessarily hâve a value beyond and distinct 
from the mère value of the money or property which the cor- 
poration is created to hold and use in its business. 

"But it is again insisted that, even conceding that it is 
compétent for the législature to provide that the franchise 
shall be taxed, its value should be determined by itself, as 
that of other property is determined, and not in connection 
with the value of other property, in the manner required by 
the aet. 

"It Burely cannot be doubted that the requirement that the 
board of equalization shall ascertain and détermine the fair 
cash value of the capital stock, including the franchise, of ail 
companies and associations now or hereaf ter created under the 
laws of this state, over and above the assessed value of the tan- 
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gible property of such company or aBsociation, is a gênerai law, 
or tliat it is unif orm as to the elass upon which it opérâtes. It 
is not restricted to any particular part of the state, nor is it 
limited to a spécial tax. It extends to the entire state, for the 
purpose of gênerai taxation, and it applies the same rule to ail 
within the class upon which it opérâtes — namely, the corpo- 
rations now or hereafter created under the laws of this state. 
It is not required, as seems to be thought by some of the 
counsel with whose arguments we hâve been favored, that 
the législature shall, in providing for the taxation of corpora- 
tions, under the last clause of the section referred to, desig- 
nate the précise amount which the corporation shall pay, and 
that this shall be the same on each corporation, without re- 
gard to the value of the franchise or privilèges enjoyed, nor that 
Buch taxation shall be of like character with that which may be 
imposed on innkepers and others pursuing the particular 
vocations named. It is only required that they shall be 
taxed in such manner as the gênerai assembly shall, from 
time to time, direct by gênerai law, and the only uniformity 
required is as to the class upon which such gênerai law shall 
operate. It is, therefore, left entirely to the législature to 
détermine whether corporations shall be taxed only on their 
tangible property, on the amount of their capital paid in, on 
the amount of their gross reeeipts, or, as in the présent in- 
stance, on the value of their tangible property, and on the 
fair cash value of their capital stock, including their fran- 
chises, over and above the assessed value of their tangible 
property, subject merely to the limitation that it shall be 
directed by gênerai law, uniform as to the class upon which 
it opérâtes. " 

And the rule fairly deducible from thèse cases, I think, is 
that the power of the législature is not only plenary as to 
the manner in which the property and franchises of corpora- 
tions created by the state shall be taxed, but it can also clas- 
sify such corporations for the purpose of taxation — that is, it 
can provide a mode of fixing the value of the franchises or 
capital stock of railroad corporations, anotlier for mining cor- 
porations, and another for manufacturing companies ; and I 
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see no reason why it cannot, within certain lîmits, maie dif- 
férent classes of manufacturing companies, and provide différ- 
ent rules for assessing the value of their capital and franchises. 

Applying thèse views to the case before court, it seems to 
me Mfholly within the province of the législature to say 
■whether gas companies shall be olassed with other manufac- 
turing companies for the purposes of taxation, or whether 
they shall form a distinct class by themselves. 

One cogent reason suggests itself why they should be clas- 
sified separately from companies engaged exclusively in man- 
ufacturing : They usually, if not always, exercise not only the 
franchise of being a corporation, but also the right to use the 
public streets and highways for the purpose of conveying the 
gas made by them to their consummers. 

In the case of this défendant company, it bas, by its char- 
ter, the vested right to lay its pipes in ail the streets and 
avenues of this city — a franchise presumably of great value, 
and differing essentially from the franchise of a mère manu- 
facturing company ; and, as a gênerai rule, this class of cor- 
porations always uses the streets, alleys and highways of the 
cities and towns in which they carry on their business for 
the purpose of laying their pipes therein ; and, indeed, thia 
privilège, whether derived from the législature, as in the casa 
with this company, or from the city or town authorities, is 
almost a necessary incident to the suocessful practical opér- 
ation of a gas company, as it is doubtf ul if any of them could 
be profitably worked if compelled to obtain the right to lay 
their pipes solely on private property. From the very nature 
of their business they must dépend upon and enjoy an ease- 
ment in the public streets, such as is not enjoy ed by other 
manufacturers. 

And if the législature deems this or any other distinction 
between ths business of gas companies and other manufactur- 
ing companies sufiîcient to justify a différent mode of taxa- 
tion, the courts cannot interfère. 

For. thèse reasons the injunction isdenied. The demurrer 
to the bill is sustained, and the bill discharged for want of 
equity. 
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WaTERS V. CONNBCTICUT MuTUAL LiFE ItîS. Co. 
{Circuit Court, D. Neie Jersey. , 1880,) 

LiPE Insuhancb — PoLicT — " DiB BT His owN Hand." — A. mail does not 
" die by his own hand," within the meaning of a danse iii a life Insur- 
ance policy, although he puts an end to bis life, if impelled to the act 
by an insane impulse which he bas not the power to resist, orcommits 
the act without a knowledge, at the time, of its moral character, and its 
conséquences and eflects. 

Insanity. — "In law a man is insane when he is not capable of under- 
standing (1) that a design is unlawful, or that an act is morally wrong; 
or, (2,) understanding this, when he is unable to control his conduct in 
the light of such knowledge." 

Thos. N. McCarter, for plaintiff. 

Courtlandt Parker, for défendant. 

Assu7npsit. 

Nixon, D. J., (charging jury.) There are no eontroverted 
questions of law in the case. It turns upon questions of fact, 
and it is the duty of the jury to détermine thèse. But a few 
suggestions will not be eut of place. The action is upon a 
contract, and we must so construe it as to give effect to the 
intention of the parties. The contract was between the 
plaintiff and the défendant corporation. The $2,500 payable 
upon the death of the husband was to be paid to the wife — 
not an unusual, and in many cases a proper, method of mak- 
ing provision for a family by a husband, where the family 
dépends upon his earnings for support. On the fifteenth of 
October, 1862, the plaintiff obtained a policy for the sum of 
$2,500 in the défendant company, payable to her on the 
death of her husband, or in the event of her death before his 
decease then payable to her children. No question is made 
but that the annual premiums were duly paid to the company 
from the date of the insurance to the death of the assured. 
It is sufficient for the purposes of this case to say that the 
company inserted in the policy, and the plaintiff agreed to 
the proviso, that nothing should be due and payable by the 
company if the assured, Matthew Watera, should "die by his 
own hand." This expression is not to be taken literally. 
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In law, a man does not die by hisownhand, althoughhe puts 
an end to his life, unless he commits the act which résulta in 
death with a knowledge at the time of ita moral character, 
and its conséquence and effects. Nor does he die by his own 
hand if he is impelled to the act by an insane impulse which 
he bas not the power to resist. Observe, gentlemen, that I 
speak of an insane impulse. No matter how strong the im- 
pulse may be, or how wicked, if he be not insane, or if he 
bas the power to resist, and does not choose to do so, the 
person acting under it dies by his own hand. 

1. Your first inquiry will be, did the assured take his own 
life? You will probably bave no dif35culty in deciding that 
question. Prom the évidence it will be proper for you to 
infer that he was attending to his ordinary business in the 
usual way, and was in good health, on the 19th of July, 1877; 
that leaving his home in the earlier part of the evening, and 
after making one or two calls upon friends, he disappeared 
from mortal sight. He was never seeu alive again, but was 
found the next morning upon the floor of the office of his 
place of business, dead, with QO marks of violence upon his 
person, and near him an empty glass, which had contained 
corrosive sublimate, and near to that the letter addressed to 
his brother in which he announced the fact of his intended 
self-destruction, and the reasons which impelled him to the 
course. Such circumstances leave no room for reasonable 
doubt that, physicially, he died by his own hand. 

2. You are then brought, gentlemen, to the next inquiry, 
was he insane at the time of the commission of the act which 
resulted in his death ? 

Your verdict hangs upon the décision of that question. 
And it is a difficult one, for it involves the définition of insan- 
ity, and the détection of its existence from the conduct of the 
individual. What is insanity ? It may be defined generally 
to be a disease of the mind. It is such a dérangement of 
the mental faculties that the individual bas lost the power of 
reasoning correctly. But it differs so much in kind and degree 
that no précise définition can be given applicable to the vary- 
ing circumstances of every case. Médical meu whose studies 

19* 
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and observations are in the line of mental disorders seldom 
agrée, either as to the définition of the disease, or as to the 
fact of its existence in a particular case. Dr, Hammond, in 
his work on Diseases of the Nervous System, (p. 332,) defines 
it to be "a manifestation of disease of the brain, character- 
ized by a gênerai or partial dérangement of one or more fao- 
ulties of the mind, and in which, while consciousness is not 
abolished, mental freedom is perverted, weakened or de- 
stroyed." 

But this is too gênerai for our présent purposes. We want 
now, not a médical but a légal définition of insanity — one 
which will aid us in forming a correct judgment in the case 
under considération. After carefully weighing the opinion of 
the suprême court of the United States, to which our atten- 
tion has been called by both parties to this controversy, 
{Ten-y v. Ins. Co. 15 Wall. 590,) I hâve oome to the conclu- 
sion (and I so charge you) that in law a man is insane when 
he is not capable of understanding (1) that a design is unlaw- 
ful, or that an act is morally wrong; or, (2,) understanding 
this, when he is unable to control his conduot in the light of 
such knowledge. Bearing this définition in mind, what waa 
the condition of Matthew Waters, the insured, on the even- 
ing of July 19, 1877? Doubtless, his latest utteranoes to the 
world are contained in the letter to his brother, and the coun- 
sel on both sides, in their able présentation of the case to 
your considération, attempted to sustain their différent théo- 
ries largely, if not mainly, from its contents ; the one counsel 
finding in the letter the most indubitable évidence of the 
insanity of the writer, and the other, the equally clear proof 
of his mental soundness. 

It is not the province or the disposition of the court to 
express any opinion on the subject. The law casts that duty 
and tesponsibility upon you. But it is my province to say to 
you that in considering it you must dispossess your minds of 
ail préjudice or partiality. You must allow your judgment 
and not your feeiings to control you, and, placing yourself in 
such a frame of mind, you should consider the contents of 
the letter in the light of the circumstances which surrounded 
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the writer when it 'was penned. Do its contents, înterpreted 
and explained "by the évidence in the case in regard to Ma 
mental peculiarities, and his business and family relations, 
satisfy you in regard to the writer's insanity ? The law pré- 
sumes him to be in his right mind, and the hurden is upon 
the plaintifE to prove the existence of such facts and circum- 
stanoes as to convinoe your judgment that he was not so ; or, 
in other -words, that he was not capable of uùderstanding the 
moral charaoter of his act, or was urged on to its commission 
by an insane impulse which he had not the power to resist. 

Ishall not.detain you by recapitulating the évidence. It 
bas been f airly stated to you by the counsel of the respective 
parties. It is rarely that a case is tried more ably or in a 
botter spirit. But let us examine the letter more closely àHd 
see whether we can ascertain, from its contents, the probable 
causes or motives which impelled him to the act that he had 
in contemplation when it was written. It was addressed to 
his brother, with whom he was engaged in business — not as 
partner, but as an employé. He writes as foUows : 

"Abe, I cannot live any longer with such a woman as my 
wife, and her family. She and they are perfect. I and my 
family are rascals, drunkards, gamblers, etc. WhateTer you 
can do for my two daughters, do it ; but as for my wife and 
son George, let him and his mother and the unbom look out 
for thc-rnselves. 

"Look you well to what has been done, and mind rules 
laid down for you. Do not hire an assayer, but praotice and 
do it yourself. You can if you will, by praetice, as good as I 
can. 

"This step I hâte and despise, but, whether I am to go to a 
hell or a heaven, I am satisfied, and may God, who rulea 
over ail, guide, direct and govern you and yours and mine in 
the right and perfect way, and give you each a fortune hère 
and hereafter." 

Then follow thèse directions in a handwriting quite changed 
from the foregoing, as if written at a différent time : 

"My watch to Carrie, and my loeket to Lulu, and chain 
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and tobacco box to you; my studs to George; my sleeve-but- 
tons to Lulu. 

"Hoping that ail will be satisfied more with my death than 
they hâve been with my life, and that my body may be buried 
along-side of my father, and not in my lot, I remain, 

"Your brother, 

"Matthbw Watbes." 

At the end of the letter, on the same sheet, and written 
in an almost illegible hand — as if penned in the last agonies 
of life — the foUowing sentences were added : 

"Smith is to hâve a good chance. Let 0. S. T>, &■ Co. 
stand out in the 'cold.' M. W." 

"Wages are good, but self-respect is better. M. W." 

"Abe, see that my wife has no beneût. M. W." 

I shall detain you no further, except to add that the letter 
undoubtedly indicates an intention on the part of the writer 
to take his own life. 

The plaintiff admits that the self-destruction was voluntary, 
and that the insured intended that death should be the result 
of his act ; but she insists that bis reasoning faculties were 
so far impaired that he was not able to understand the moral 
character, gênerai nature, conséquences and effect of the act ; 
or, at least, that he was impelled to its commission by an 
insane impulse, whioh he had not the power to resist. 

If a careful review of the whole testimony brings you to 
such a conclusion, your verdict will be for the plaintiff for 
$2,500, lésa $35, the amount of a note held by the company 
againat the assured, with interest at 7 per cent, from Novem- 
ber 3, 1877. 

The défendant, on the other hand, insists that the insured 
was in the possession of his ordinary reasoning faculties, and 
intentionally took his own life from pride, jealousy, disap- 
pointment, or désire to escape from the troubles of life. 

If such should be your judgment, your verdict wiU be for 
the défendant. 

The jury found a verdict for the plaintiff for the full amount 
of her claim. 
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Floweb V. Gbbenbaum. 

(Circuit Court, JS'. D. IlUnois. , 1880.) 

Bankruptct — Composition Prockbdinqs — Contingent LiABarrr— 
Btockholdeh. — A stockholder's contingent liability will not be dis- 
charged hy composition proceedings wliere the bankrupt bas not in- 
cluded such liability in hi8 stateriient of debts. 

Blodgbtt, D. J. This suit is brought against défendant, as 
a stoekholder of the German National Bank, to seoure the 
amount of an assessment of 25 per cent., made by the comp- 
troUer of the currency on the stockholders of the bank, for the 
purpose of paying the indebtedness of the bank. 

The fact that défendant was the owner of 277 shares of 
$100 each, of the stock of the bank, at the time the bank 
failed, is admitted; and it is also admitted that défendant 
■was duly appointed reoeiver, and that the asssessment haa 
been regularly made by the comptroUer is also admitted. 

The defence is that défendant was duly declared a bank- 
rupt, and obtained a composition with his creditors, at the 
rate of 25 per cent., under said proceedings in bankruptcy ; 
that plaintiff is bound by said proceedings, and can only 
recover in this suit 25 per cent, of said assessment. 

It is admitted that défendant applied to the bankrupt court 
for a creditors' meeting to consider proposais for a composi- 
tion; that said meeting was duly held; that défendant sub- 
mitted to his creditors a statement of his assets and debts, 
and that among the assets scheduled by défendant was the 
bank stock in question ; but no liability as such stoekholder 
was scheduled or included in defendant's statement to hia 
creditors. 

The défendant ofiFered to pay 25 per cent, to his creditors 
in composition, and for settlement of his debts, which offer 
was accepted, ratified by the creditors, and confirmed by the 
court. The bank was named in defendant's statement as 
a créditer to the amount of $40,000 on an overdrawn ac- 
count, and was represented at the creditors* meeting, and 
voted in favor of the composition. Défendant now insista 

v.2,no.ll— 57 
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that having disclosed the fact that he was a stockholder, upon 
which the law created a contingent liability, to the creditors 
of the bank, in case an assessment should be made upon the 
stockholders to meet the liability of the bank, his said liabil- 
ity as Bueh stockholder cornes within the opération of the 
composition, and plaintiff can only recover the amount paid 
other creditors by the terms of the composition. 

I do not concur in the position taken by the défendant. 
The law under which this composition was obtained provides 
that "the provisions of a composition accepted by such reso- 
lution, in pursuance of this section, shall be binding on aU 
the creditors whose names and addresses, and the amounts of 
the debts due to whom, are shown in the statement of the 
debtor produced at the meeting at which the resolution shall 
hâve been passed, but shall not affect or préjudice the righta 
of any other créditer. " 

The proceeding to obtain a discharge must be strictly con- 
strued. The bankrupt must substantially comply with ail 
the conditions requisite and précèdent to obtain his dis- 
charge. 

At the time this creditors' meeting was held, and this com- 
position eonsidered and approved by the creditors and court, 
this liability as a stockholder was only contingent, — no as- 
sessment had been made, in fact no receiver had been ap- 
pointed. Admitting, for the purpose of this décision, that a 
contingent liability can be discharged by composition pro- 
ceedings, there can be no doubt that, in order to secure this 
resuit, the bankrupt must include such contingent liability in 
his statement of debts; that the creditors holding such con- 
tingent indebtedness must hâve notice that a discharge from 
such liability is sought. But hère there is no référence to 
this liability in the schedule of debts. No notice was given 
in any form that the bankrupt desired a discharge from this 
liability. Indeed, it is difficult to see how this could hâve 
been done at the time this composition was obtained, as no 
receiver had been appointed at the time, and no one could tell 
what rate of assessment upon the stockholders would be 
made. 
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But it seems very clear to me that the défendant cannot 
be held to hâve taken any step to secure his discharge from 
this liability. He did not include it in his statement of 
debts, and therefore the resolution of the creditors and action 
of the court did not préjudice the rights of the creditors of 
the bank to hâve this assessment made and coUected. 

Issue for plaintiff. 



MoNisH, Administratrix, ». Eversok, Maoetjm & Co. 
(Oireait Court, W. D. Pennêylvania. June b, 1880.) 
Patent — PmoB Use of Invention. 

In Equity. 

Wm. A. Stone and D. F. Patterson, for complaînant. 

BaàeweU é Kerr, for défendants. 

McKennah, C. J. The défendants do not deny înfringe- 
ment of the patent on which this suit is founded, but they 
allège prior use by others of the invention claimed, and that, 
therefore, the plaintiff's intestate is not the first inventor 
thereof. The invention is a very simple one, and its nature 
arkl scope are very clearly defined in the claim. It is there 
stated to be "a bottom for annealing boxes having ribs or 
bars of wrought iron, or other métal of a similar fibrous elas- 
tie nature, extending through it, substantially as described." 
The method of forming thèse ribs is by placing vyrought-iron 
rods in the moulds for casting the annealing boxes, and 
extending throughout their vrhole length, so that the molten 
métal, when poured into the moulds, v?ill completely surround 
the rods, and thus they will be incorporated with it. Tha 
object of the invention is to give thèse boxes additional 
strength in the line of the strain upon them, and so prevent 
their transverse fracture, 

The patent is dated April 21, 1874-, upon an application 
filed March 11, 1874, and the question is, was the invention 
described and claimed practiced by others than the patentée 
bef ore the date of the application ? The ans-wer to this ques- 
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tion is decisively furnislied by the testimony of Robert C. 
Totten. He waa a machinist and founder, and testifies that 
he made annealing carriages for the défendants or their pred- 
ecessors as early as July 13, 1866, which had iron rods em- 
bedded in them, and that he subsequently made several 
others of the same kind for the same persons. To use his 
own words: "The gênerai shape of the boxes was like the 
drawing in exhibit ' McNish's Patent,' and the bars of iron 
were cast in the sides of the box, as shown in this drawing. 
The bars were placed in the space in the moulds before cast- 
ing, and then the iron was cast on them." The object of the 
introduction of the bars was stated to him by Mr. Everson, 
and is thus explained by him: "The ordinary boxes were 
found to break crosswise, and it was proposed to obviate this 
by the use of thèse wrought-iron bars." This is an exact 
statement of the nature, object and mode of construction of 
the invention described and claimed in the patent, and leaves 
no room for doubt that the device made by Mr. Totten and 
thàt covered by the patent are the same. And there is just 
as little room for doubt that the boxes made by Mr. Totten 
were used by the firm of Everson, Preston & Co., and that 
the advantage expected from their peculiar construction was 
realized in their use. 

After some time Everson, Preston & Co. ceased to use 
annealing boxes, as described by Mr. Totten, and it is argued 
that such use is to be regarded as an unsueeessful experi- 
ment. We cannot concède this. The device used was com- 
plète in its construction, and it was used sufficiently to dem- 
onstrate its practicability. Indeed, in view of the proofs of 
the completeness and utility of the device described in the 
patent, the conclusion is irrresistible that a prier device, 
exactly similar to it and used in the same way, must hâve 
been alike successful in practice. It was clearly a complète 
and useful invention, and the abandonment of its use by 
Everson, Preston & Co. furnishes no warrant to the patentée 
to claim it as the first invenfor. 

The bill is dismissed, with costs. 
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Knbbland and others ». Sheeiff an3 othwrs* 

[Circuit Court, W. D. Pennsylvania. Jane, 1880.) 

Patent — ^Incbpticw of Ikvbotpioh. — " A. patentée -whose patent i» sssafled 
upon the ground of want of novelty may show, by aketches and draw- 
ingg, the date of his inceptive invention, and if he has exercised reaaoHa- 
ble diligence in perfectinj; and adapting it, and applying for his patent. 
Us protection will be cariied back to sucli date." 

In Eqnity. 

Geo. H. Chrîsty, for complaînant^. 

Bakewell d Kerr, for défendants, 

McKennan, C. J. The only defence set iip and relîed upon 
in this case is that the complainant E. G. Kneeland is net 
the first and original inventer crf the device deseribed and 
elaimed in his patent. This defence resta entirely upon 
alleged prior invention by one Robert M. Davis. The dé- 
cisive question, then, in the case is one of dates. 

It would not be profitable to collate the proofs on this 
point. That Kneeland coneeived the idea of his invention in 
1863 ; that he deseribed it partially to différent persons after- 
wards ; that he made sketches, and had a drawing of it made 
in the summer of 1864; and that he was diligent in reducing 
it to a practical form, and in obtaining a patent for it, is ail 
Batisfactorily shown. 

The précise date of the occurrence of thèse facts does not 
appear, but it ia évident that the statements of the witnessea 
on this point are approximately correct, because, from the 
nature of the transactions stated, they must hâve occurred, 
if the -witnesses are to be believed at ail, sometime anterior 
to the date of the application for the patent, whieh was Feb- 
ruary 27, 1865. 

It is not satisfactorily proved that before the date of Knee- 
land's invention, thus established, the device of Davis was 
made and used. There is at least plausible reason for tha 
inference that the conception of Davis' valve was not ma- 
tured in his own mind earlier than the latter part of 1864, 
and was not constructed and used until sometime during tha 
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year 1865. This, at least, seems to me to be elear, tliat the 
conception and description of Davis' valve is not carried back 
by any witness to the time when it is shown Kneeland de- 
scribed and sketched his invention in the early part of Sep- 
tember, 1864. That this is the latest period at which Knee- 
land's invention can be fixed is settled by numerous décisions. 
As v?as said in Reeves v. The Keystone Bridge Co., 1 Off. Gaz. 
466 : " But a patentée, whose patent is assailed upon the 
ground of want of novelty, may show, by sketcbes and draw- 
ings, the date of Ms inceptive invention, and if he has exer- 
cised reaaonable diligence in perfecting and adapting it, and 
in applying for his patent, its protection •will be carried back 
to Buch date." 

Kneeland's inceptive invention was the earliest, and he was 
diligent in perfecting and adapting it, and in applying for 
his patent. He is, therefore, prior in right to Davis, and i» 
entitled to a decree as prayed for. 

Let a decree accordingly be prepared. 



LoEiLLiRD V. The Standard Oïl Compakt. 
(Circuit Court, S. D. New York. May 27, 1880.) 

iHFKisaKMENT — Sdit bt Marribd Woman. — la the Southern district of 
Kew York a married woman is not disqualified by reason of coverture 
from bringingand maintaining a suit in her own name, without joinder 
of her liusband, for the infringement of a patent within tha state of 
New Yorlt. 

In Equity. Infringement of patent. 
■ Abraham L. Jacobs, for plaintiiï. 

T. B. Kerr, for défendant. 

Blatchfoed, g. J. This is a suit in equity for the infringe- 
ment of letters patent. The bill allèges that the plaintiff is 
the sole owner of the entire patent. The answer sets up that 
the plaintiïï was, at the time of bringing this suit, a married 
■woman, having a husband, Blaze Lorillard, in fuU life, and 
that by reason of coverture the plaintiff is incapable of, and 
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dîsqualiûed from, brîngîng and maîntaîning tlie suit in her 
own nam6, ■without joining her said hasband as a party thereto. 

The plaintiff, although a gênerai replication has been filed 
to the answer, has, under rule 52, in equitj, set down the 
cause for argument onsuch objection, and the défendant 
takes no point that this is irregular, because a replication has 
been filed, and the question involved has been argued. 

The défendant contends that the rule of practice of the 
courts of New York, regulated by the statutea of New York, 
which permits suits by a married woman in her own name, 
does not apply to suits in equity in this court ; that there is 
no Btatute or rule whieh permits the plaintiff to bring this suit 
without joining her husband ; and that, under the gênerai prin- 
ciples of equity practice, and the practice of the high courts of 
chancery in England, the husband must be joined. Eule 90 of 
the rules in equity, prescribed by the suprême court, provides as 
foUows : "In ail cases where the rules prescribed by this court, 
or by the circuit courts, do not apply, the practice of the cir- 
cuit court shall be regulated by the présent practice of tha 
high court of chancery in England, so far as the same may 
reasonably be applied consistently with the local circumstances 
and local conveuiences of the district where the court is held, 
not as positive rules, but as furnishing just analogies to reg- 
ulate the practice." 

The légal title to this patent is in the plaintiff. By the 
law of New York, as interpreted by the courts of New York, a 
married woman may hold property of every description in 
the same manner as if she were a feme sole. Gage v. Danchy, 
34 N. Y. 293 ; BucUey v. Wells, 33 N. Y. 518 ; Knapp v. Smith, 
27 N. Y. 277. The bill allèges that the plaintiff belongs to 
New York, and is a citizen of the United States, and that some 
of the infringements were committed in New York. Under 
the provisions of sections 629, 4919 and 4921 of the Eevised 
Statutes of the United States, suits in equity for the infringe- 
ment of letters patent must be brought by the party in inter- 
est in his or her own name, and such right cannot be dele- 
gated to another person, to bring the suit in the name of such 
other person, when the suit is not for the benefit in any way 
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of such other person. Goldsmith v. American Paper Collar 
Co. 2 Fed. Eep. 239. On the same principle such other per- 
son is neither a proper nor a necessary party to be joined 
with the real party in interest, as plaintiff, when such other 
person has no interest in the patent, and when the suit is not 
for the légal benefit in any way of such other person. Under 
rule 90 it is inconsistent with the local circumstances of this 
district to require the wife in this case to join her husband 
■with her. The raie of joining husband with wife in suits to 
recover her personal property was founded upon the princi- 
ple of unity of existence and interest between husband and 
wife, in law, and the right of the husband in the wife's per- 
sonal property, and the care exercised by courts in regard to 
those who are not in a situation to take care of their own rights. 
Thèse principles being now changed for this jurisdiction, the 
praetice based on them neeessarily falls. Cessante ratione 
cessai lex. Voorhees v. Bonesteel, 16 Wallace, 16, 31. 
The objection taken is overruled. 



The New York Coffee Poushing Company (limited) v, 

WiLSON. 

{Circuit Court, B. D. New York. June 11, 1880.) 

Pateist for Copfbb Polishing. — The first olaira of a patent being aban- 
don ed at the trial, and no defence being raade to the averment of in- 
fringment of tlie second claim, hdd, tliat a decree must be given 
against the défendant for infringement of the second claim. 

In Equity. 

W. W. Goodrich, for plaintiff. 

Richards d Held, for défendant. 

Benedict, D. J. This is an action brought by the assignée 
of a patent for an improvement in cleaning and polishing 
coffee, which patent was issuedtoWilliamThompsonand Sam- 
uel Thompson, on January 31, 1S71, numbered 111,403. 
Upon the trial the plaintiff abandoned the first claim of the 
patent and relies only upon the second claim. 
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In regard to the second claim, the défendant did not at tîie 
trial undertake to dispute his liability, or to deny the plain- 
tiff's right to a decree. Under such circumstances I discover 
no reason why, in this case, a decree should not go against 
the défendant for an infringement of the second claim of the 
patent. 



Maguiee V. The Steam-Boat Sylvan Glen, etc. 

The Haelem & New York Navigation Company v. Thh 
Sloop Maguirb Brothers, etc. 

(District Uourt, S. D. Nm Turh. May 26, 1880.} 

Coixisioir — BuKDEN OF Pkoop. — The burden is on a steara-boat to clearly 
prove that the lufflng Of a sloop would hâve saved a collisioa made 
imminent by the négligence of such steam-boat. 

In Admiralty. 

W. W. Goodricli, for sloop. 

S. H. Valentine, for steam-boai. 

Choate, D. J. Thèse are cross libels to recover damages 
caused by a collision between the steam-boat Sylvan Glen and 
the sloop Maguire Brothers, on the evening of November 1, 
1878, in the East river, about off pier 41. The steam-boat 
was on her regular trip to Astoria, having left Peck slip at 
10 minutes past 6 o'clock. The sloop was light, bound from 
Newtown creek to Haverstraw. She was beating down the 
river, the wind being about west, or ncarly ahead — a fresh 
breeze. She left the creek about 5 o'clock, and had made 
several tacks across the river before the collision. The col- 
lision happened while she was on her starboard tack, stand- 
ing across from the New York shore to the Brooklyn shore. 
The tide was strong ebb. 

The case made for the sloop in her pleadings is that both 
her side lights were set and burning brightly; that she ran 
out her port tack close to the New York shore, and stood 
about on the starboard tack, and after having gathered head- 
way and while upon this tack, and when about three length» 
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away from tbe New York shore, the red and green liglits of 
the steam-boat were observed, the steam-boat then running at 
a greater rate of speed than 10 miles an hour, and not near 
the center of the river; that the steam-boat was then heading 
for the sloop in such a manner as to render it probable that 
she was going under her stem, when she suddenly and with- 
out notice made a rank sheer to starboard across the bows 
of the sloop; that the sloop held her course, and that by 
thus running across the bows of the sloop the steam-boat hit 
the bowsprit and bow of the sloop with the port paddle-box, 
or gnard of the steam-boat, the wheel being still in motion, 
whereby the bowsprit of the sloop was taken out of her, her 
wood ends were bursted open, her mast sprung, her bows 
crushed in, and other damage done. It is further charged 
that the collision was occasioned solely by the fault and 
négligence of the persons managing said steam-boat in that, 
among other things, she was not running near the center of 
the river, but near the New York shore ; that she was ran- 
ning at a higher rate of speed than is allowed by the statutes 
of the state of New York ; that she did not discover said sloop 
in time to avoid her, and did not see her red light; that she 
attempted to pass across the bows of the sloop instead of 
under her stern, and that she did not stop in time to avoid 
the collision. 

The pleadings on the part of the steam-boat allège that she 
proceeded up the river about one-third of the distance across 
from the New York shore ; that when she arrived at about 
opposite pier 45, East river, the green light of the sloop was 
suddenly seen, a short distance on the port side of the steam- 
boat, the sloop being on the starboard tack and heading for 
about the forward port gangway of the steam-boat; that the 
sloop had no red light on the port side; that the sloop was 
seen by those on board of, and in charge of, the steam-boat 
as soon as she exhibited her green light, but said vessels were 
then so near each other that ail that could be done by those 
on board the steam-boat was to port her wheel and sheer 
towards the Brooklyn shore, whioh was immediately done, and 
a long, loud blast of her whistle was sounded; that from that 
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time till the collision whioli ensued the said sloop held her 
course witbout changing, although it was entirely manifest 
that a slight change of her wheel would carrj' her under the 
stem of the steam-boat, and she ran into the steam-boat, 
striking her in her port wheel and doing serions damage. It 
is also alleged that the speed of the steam-boat in no way 
contributed to the collision, and that no collision would hâve 
occurred if the sloop had had her red light set and burning, 
and that the collision was caused wholly by the négligence of 
those in charge of the sloop in having no proper lookout, in 
not having her red light set and burning, and in not going 
under the stern of the steam-boat, (as a slight change of her 
course would hâve carried her,) and in not avoiding the steam- 
boat, as she easily could hâve done. It is also alleged on be- 
half of the steam-boat that she could not stop and back when 
the green light was seen without the risk of serious damage 
and loss of life, she being at that time crowded with passen- 
gers, and the only thing she could do was to port her wheel 
and sheer to starboard, which she did as soon as the sloop 
showed her green light. 

It was not contested upon the trial that the sloop beat ont 
her port tack and came about as close to the New York shore 
as she was bound to do, and the only faults insisted upon as 
against her were that she had no red light, and that she did 
not luii up under the stern of the steam-boat to prevent the 
collision after it became imminent. If the sloop had her red 
light set and burning as she ran towards the New York shore 
on her port tack, it is obviously no excuse for the steam-boat 
coming into collision with her while on her starboard iack; 
that there was no way of avoiding the collision after the 
steam-boat saw the green light, for in that caso che failure of 
the steam-boat to observe the red light and to govern herself 
aecordingly was négligence, and the canse of her getting into 
such close proximity to the sloop Ihat she could not avoid 
her. 

The first question, thevefore, is whether the red light of the 
sloop was set and burning while she was on her port tack. 
On this question (he prépondérance of the évidence very dearly 
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is •with tlie sloop. It was proved that the side liglits were set 
about the time the sloop left the mouth of Newtown creek, and 
the red light, or its reâection on the shrouds, was observed by 
several of the crew at several différent times during the port 
tac^^ in question, and afterwards by one of them before the 
collision. It was seen by a witness from another vessel 
which passed up the river just before the collision, and which 
passed the sloop while she was on that port tack, It is also 
positively sworn to by two witnesses wlio were standing on 
the pier near which the sloop went about. Against this évi- 
dence there are from the steam-boat three witnesses — the 
pilot and assistant pilot, who were in the wheel-house and the 
raate, who was on the lookout forward — who testify chat they 
saw no red light; and the pilot of a ferry-boat whioh was going 
up the river between the steam-boat and the New York shore, 
and which slowed for the sloop as she 'went ont on her last 
starboard tack, who testifies that sho had no red light. 

As to the three witnesses from the steam-boat it is évident 
that, though they swear pooitively that the sloop had no red 
light, they do so wholly on their inferenoe to that effect from 
the fact that they saw no red light up the river about where 
she must hâve been, and that they kept, as they believed, a 
careful loi^kout for lights and would hâve seen it if it had 
been there. But considering the speed of the steam-boat, 
which her pilot admits to hâve been about 11 miles an hour, 
and which the évidence tends to show was considerably more 
than that, it is obvious that her distance from the sloop while 
the latter was drawing near to New York on the port tack 
was such that the failure to see the red light then can be 
easily accounted for by inattention or by interveniug objects. It 
took some little time for the sloop to go about and gain head- 
way on her new tack. Meanwhile, the steam-boat was going 
at the rate of half a mile in two minutes and a half. 

As to the pilot of the ferry-boat, called as a witness to this 
point, his testimony is entitled to much greater weight, be- 
cause he evidently believed that he saw the sloop while she 
was still beating out her port tack, and that she had no red 
light. He says he saw a shadow of something go in towarda 
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the pier, and then he saw the green light as the sloop came 
about. It is not always possible to aceount for the errors of 
obBervation or memory se often disclosed in this class of 
cases, but the testimony of this witness, though apparently 
entirely honest, is overborne by the great weight of testi- 
mony showing that the sloop had her red light burning. The 
statement? of this witness as to other matters, especially the 
relp'-ive position of the ferry-boat and the steam-boat, are very 
àiffieult to reconcile with the other proofs, and his testimony 
on this point of the light must be held to be a mistake. 

It is observable in this connection that, though it is admit- 
ted in the pleadings that the steam-boat was crowded with 
passengers, and although it was testified by her lookout that 
there were many passengers on the forward deck who were 
known to him as regular passengers, none of them were 
called. Nor was the engineer ealled in respect to the speed 
of the steam-boat, although the witnesses from the sloop tes- 
tified to their opinions that she was going 15 miles an hour, 
which the proof as to her time for running to Agtoria rather 
tends to confirm, 

It must be held, therefore, upon the proofs that the sloop 
had proper lights ; that the steam-boat was in f ault in not see- 
ing them, and in not keeping out of her way. The other 
faults charged against the steam-boat, that she was going at 
a rate of speed exceeding the limit fixed by the state statute— 
10 miles an hour — and that she was running up the river at 
this excessive rate of speed, not near the center of the river, 
but nèar the New York shore, are also established by the évi- 
dence. It is not at ail probable that if she had been one- 
third of the way across the river when she saw the green 
light on her port hand, slowly moving out on the starboard 
tack and then close into shore, she would bave found the diffi* 
culty stated in the pleadings and described by her witnesses, 
in going under the stem of the sloop, between her and the 
New York shore, or in slowing and stopping so as to avoid 
the collision. 

The other charge of fault against the sloop bas no founda- 

20* 
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tion. She was bound by the mie to keep her course. There 
■was nothing în the situation to require or to justify any de- 
parture from that rule on her part. She -was just getting 
headway, being close hauled on the starboard tack, and the 
steam-boat going at full speed on her starboard hand was com- 
ing up to her and sheering more and more towards the Brook- 
lyn side, so that, as one of the steam-boat's own witnesses says, 
she sheered off four points from her original course up the river. 
The steam-boat was acting in open disregard of the state stat- 
nte and the rules of navigation in thus trying to cross the 
bows of ihe sloop at full speed when it was at best very doubt- 
ful whether she could clear her. If it were a case in which 
the sailing vessel would be justified in departing from her 
course, the évidence does not show that she was at fault in 
not doing so. 

The burden is on the steam-boat to prove very clearly that 
the luffing of the sloop would hâve saved the collision, espe- 
cially as she herself had made it imminent. And certainly 
no duty devolved on the sloop to make any movement other 
than to keep her course until after it became évident to those 
in charge of her that the steam-boat could herself do nothing 
to avoid the collision, for till that was évident the sloop must 
act on the supposition that the steam-boat would perf orm her 
duty and keep out of the way, and any movement of the sloop 
other than keeping her course would only cause embarrass- 
ment to the steam-boat in the performance of this duty. The 
blowing of a whistle by the steam-boat to the sloop, if she did 
so before the collision, which is disputed, was an unmeaning 
signal. She had no right to call on the sloop to give way or 
change her course. Nor upon the évidence is it shown that 
if the sloop had luiïed at the last moment it would hâve 
«verted the collision. They came together at an angle of 
about 45 degrees, the steam-boat crossing the sloop's bow 
diagonally forward at that angle. If the sloop had lufifed 
immedately before the collision, it is not shown that they 
would bave cleared each other. It is quite probable, on the 
évidence, that they would not. The collision was caused 
wholly by the xeckless navigation of the steam-boat. 
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Decree for libellant in suit against the Sylvan Glen, with 
oosts, and a référence to compute the damages. 

Libel against the Maguire Brothers dismissed, with costs. 



Kbnnbdt and others r. Sxeaheb Sabmatian. 
[Oirouit Court, D. Mcuryland. June 10, 1880.) 

Bteambh AMD SAiLma Vebsbi,— Showino Lighted Toboh— Rbt. Bt. 
i 4234. — Section 4234 of the Reviaed titatutes, enacting that erery sailing 
vessel " shall, on the approach of any steam-vessel during the night, 
show a lighted torch upon the point or quarter to whioh the ste m-ves- 
sel ghall be approaching," is sufflciently broad to require such light to 
be exhibited to a steamer coming up astern. 

LooKouT — Rbv. St. } 4234. — The rule oontemplatea the keeping of a suf- 
flcient watch over the stern to enable the vessel to perform her duty as 
to the lights, and if the situation is such that one lookout is not enough 
there must be more. 

Bbitish Yessbi. — Kbv. St. } 4234. — The rule can be invoked in defence 
of a British steamer colliding with a United States vessel, while both 
are in the water of the United States and upon pilot ground. 

CoiiLisioN — Négligence — Showing Tobch-Light. — It is négligence in 
a schooner, under the gênerai rules of the sea, not to show a torch-light, 
or do something else calculated to give notice of her dangerous proz- 
imity to an approaching steam-vesseL 

Bame — Steam- Vessel — Rate of Spebd. — ^A steam-vessel is not bound to 
filacken her rate of speed until there is apparent danger, and has a right 
to présume that every vessel approached will give such notice as tha 
local usages of the place, or the gênerai rules of the sea, require. 

FoREiGN Vessel — Local Usages — Pilot. — Local usages growing out of 
the observance of acts of congress are binding upon foreign vessela, and 
pilots are employed not only to keep such vegsels on their proper course, 
but also to enable them to understand the local usages governing ths 
navigation of the waters in which they are sailing. 

In Admiralty. 

PACTS FOUND BT THE OOUBT. 

1. A collision occurred between the American schooner 
Newell B. Hawes, owned by the libellants, and the British 
steamer Sarmatian, at about 5 :45 in the morning of Novem« 
ber 29, 1878, in the waters of Chesapeake bay, five miles or 
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thereabouts north by west from Cape Henry. The night was 
clear, but a slight haze rested on the water. 

2. The Bchooner was a small craft, chiefly employed in the 
oyster trade. She was on a voyage, in ballast, from Boston, 
Massachusetts, to Tangier sound, Maryland, for a load of 
oysters. Her course was about north, up the bay, with the 
wind W. N. W.' She was on her port tack, with her sails 
hauled as flat aft as possible, and making not more thantwo 
or three miles an hour. The collision occurred during the 
mate's watch, which came on, at 3 o'clock, and consisted of 
the mate and one seaman. The seaman took the wheel at 4 
o'clock, and from that time the mate was the only lookout. 
There were six other vessels in sight, ail of which had corne 
in from sea in company with the schooner. 

3. The Sarmatian had ail her régulation lights set and 
brightly burning, and was seen by the mate of the schooner 
a considérable time before the collision, and when she was 
Bome miles away, She was on a voyage from Liverpool to 
Baltimore, having touched at Halifax. When firat seen by 
the mate she showed her green and white lights off the star- 
board quarter of the schooner. The mate watched her until 
she appeared to be passing as if to cross his stern and go 
into Norfolk. He then went forward and kept a lookout 
ahead. While he was forward the man at the wheel saw the 
red light of the steamer and her white light. He also saw 
the lights in her cabin, and came to the conclusion in his 
own mind that she would pass up the bay to the leeward of 
the schooner. He gave her, however, but little thought, and 
did not tell the mate what he saw. Afterwards the mate 
started aft to look again for the steamer. Not seeing any 
light to the starboard, as he expected, he stooped down and 
looked under the yawl, which hung from the davits at the 
stern. He then saw the red light and at once ran to the 
cabin for a toreh. As he went he told the man at the wheel 
that a steamer was coming up behind, and he was going to 
show her the torch-light. The captain, who was in the cabin 
smoking, hearing this remark, reached for the toroh, but 
before he could get it out of the can the mate seized it, and, 
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■when the captain had removed the chimney from the lamp, 
lighted it and ran at once on deck, where he held it outover 
the taffrail. The captain folio wed the mate to the deck im- 
mediately. 

4. The Sarmatian took a licensed Baltimore pilotonboard 
jnst outside the capes, and from that time until after the col- 
lision the captain, pilot and second mate were on the bridge 
attending to their respective duties, and two able seamen 
were at the bow, one on the starboard and the other on the 
port side, as lookouts. From the time the pilot came on 
board the steamer proceeded on her course at the rate of 12| 
or 13 miles an hour, and did not slacken her speed until just 
at the moment of the collision. Her deck, on which the 
lookouts stood, was 20 or 26 feet above the water, and the 
bridge still higher. As the night then was, a small vessel 
like the schooner, with her sails hauled down close, and with- 
out any lights except her régulation side lights, could not be 
seen for any considérable distance from the steamer, and the 
schooner was not actually discovered by any one until the 
torch-light was displayed. Then she was seen by ail five of 
the persons on watch almost simultaneously. At first the 
reflection of a light on the masts, sails and rigging was seen 
by ail, and then for a very short time only the torch itself 
was seen by the pilot, who stood at the starboard end of the 
bridge, and by the lookouts. The vessels were so close to- 
gether that the huU of the steamer intercepted the view of 
the torch from where the captain and second mate stood on 
the bridge, and very soon shut it out from the others. As 
soon as the light was discovered the wheel of the steamer was 
put to starboard, and her engine backed at fuU speed, but 
before the course of the steamer could be materially changed, 
or her speed slackened, she passed along-side the schooner so 
ilose as to carry away some of the schooner's rigging, but 
did not injure the hulL No bail was given the steamer from 
the schooner until after the damage was done. 

5. Had the torch-light been exhibited sooner from the 
schooner, it is not probable the collision would hâve occurred. 

v.2,no.ll— 58 
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CONCLUSIONS OF LAW. 

1. The schooner was in fault for not showing her toroh- 
light in time, or giving some eç[ually good notice of her prés- 
ence and position. 

2. As this was the sole cause of the collision the libe] 
flhould be dismissed. 

Brown d Smith, for appellants. 

John H. Th&mas é Son, for appellees. 

Waitb, C. J. I hâve had no difficulty in reachîng the con- 
clusion that the toroh-light was not shown from the schooner 
untU it was too late for the steamer to avoid the collision, 
and that if it had been shown at a proper time no damage 
would hâve been done. Although ail the witnesses from the 
schooner concur in saying that some minutes elapsed after 
the light was displayed before the vesaels came together, it is 
<îlear to my mind that they were mistaken. Mère estimâtes, 
by witnesses in collision cases, as to time and distance can 
rarely be relied on with confidence. It is always safer in 
determining such questions to be governed by the attending 
facts and circumstances. 

The lights were first brought to the attention of the five 
persons looking out from the steamer at the time by its re- 
flection on the sails and rigging of the schooner, and they ail 
saw it simultaneously. This, I think, must hâve been when 
the mate was ooming out from the cabin with the torch 
lighted, and before he got on deck. Under such circum- 
stances the reflection would almost neoessarily be seen before 
the light itself. Immediately afterwards the torch was seen 
for a moment only by the two lookouts on the bow, and the 
pilot at the starboard end of the bridge. The captain, at his 
place near the middle of the bridge, and the second officer at 
the port end, did not see it at ail, as the hull of the steamer 
intercepted their view, and it was soon shut out from the 
others in the same way. Thèse facts are fully established, 
and satisfy me that the reflection was seen as soon as the 
jmate came out from the cabin, and that the vessels must 
iave been very close together. 

The testimony from the schooner is to the same efEect, and 
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equally conolusive, The mate saw the green and white lights 
of the steamer wnen he thought she was a good distance 
away, and not anticipating any danger went forward to look 
for vessels ahead. While he was there the steamer changed 
her course so as to expose her red and white lights, and yet 
near enough to render her cabin lights visible. This was 
noticed by the man at the wheel, but, as he thought she would 
pass to the leeward, he did nothing, and gave the mate no 
warning. A while afterwards the mate tumed aft to see 
where the steamer was, and not finding her lights o£f to the 
starboard stcoped down, and, looking under the yawl, dis- 
covered her red light. He started immediately for the torch 
in the cabin, and ran as fast as he eould, telling the man at 
the wheel there was a steamer behind, and that he was going 
to show her a light. The captain in the cabin hearing what 
the mate said reached for the torch, but before he could get 
it out of the case the mate snatched it from him. The cap- 
tain then removed the chimney from the lamp, and the mate, 
after lighting the torch, ran back on the deck as fast as he 
could, the captain foUowing him. As soon as the mate got 
on deck he swung the light over the taffrail. AU this indi- 
cates haste and excitement, and ia entirely inconsistent with 
any idea that the steamer was five or six minutes away when 
the light was exposed. Unless I disregard entirely the testi- 
mony of ail the witnesses from the steamer, and pay no atten- 
tion to what happened on the schooner, I must find, as I do, 
that when the torch was first brought out from the cabin 
the collision was imminent, and could not hâve been avoided. 
The raie is imperative which requires a steamer to keep 
out of the way of a sailing vessel, and this whether the 
steamer is overtaking a sailing vessel or passing her from the 
other way. But it is equally imperative on the sailing vessel 
in the night^time to notify the steamer of her présence and 
position by the display of such lights and signais as the law 
or the usages of navigation prescribe. If she fails in this, 
and a collision occurs on that account, she must bear the 
loss. Section 4234 of the Kevised Statutes requires that 
every sailing vessel "shall, on the approach of any stêam- 
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Tessel during the night-time, show a lighted torch upon the 
point or quarter to which the steam-vessel shall be approach- 
ing." This seems suffioiently broad to cover ail cases, but 
the libellants contend it does not require the light to be 
exhibited to a steamer coming up astem. Certainly, there is 
nothing in the language to indicate any such exception. The 
light is to be exhibited on the approach of any steam-vessel 
in the night. Nothing is said about the direction, thus im- 
plying that the signal must be given if the approach is from 
any quarter. 

The rule is of comparatively récent origin, having been 
adopted by congress for the first time in 1871, (16 St. 459, 
§ 70,) and was undoubtedly intended to supply a defect in 
the régulations of 1864, (13 St. 58,) which only required a 
sailing vessel, when under way, to carry her eolored side 
lights, and they could not be seen astem. Under such cir- 
cumstances a vessel coming up from behind had nothing to 
guide her except the hull or sails of the one aheafd, when they 
can be seen. When both were sailing vessels this was com- 
paratively unimportant, because it is rare that the speed of 
the foUowing vessel is such as to prevent her from getting 
out of the way after she is near enough to see what is ahead. 
With steamers, however, it is différent. For this reason, 
when such a vessel was approaching, another light seemed 
sometimes to be necessary, and the torch was provided. As 
the side lights were visible ahead, it is clear that the primary 
object of the additional rule must hâve been to show a light 
behind where there was none before. 

It is objeeted, however, that this would require a lookout 
at the stern as well as the bow, and, therefore, such oould 
not bave been the intention of the rule. The office of a 
lookout is to watch for and report danger from whatever 
quarter it may be expected. It it can come from behind, he 
must look there enough to see when it is approaching and 
give the necessary warning. He must be stationed where, 
under the circumstances of the situation, he can best perform 
ail his duties, and if one cannot do ail that is required an- 
other must be added. Ordinarily, on a sailing vessel in open 
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•waters, one is enough for ail purposes, and his station will be 
at or near the bow. From there he ean usually see a steamer 
coming up behind in time to give the necessary -warning 
■without interfering with his duties ahead. But, whether that 
be 80 or not, it is clear that the rule contemplâtes the keep- 
ing of a sufficient watch over the stern to enable the vessel 
to perform her duty as to the lights, and if the situation is 
Buch that one lookout is not enough there must be more. 

It is next insisted that as the Sarmatian was a British 
vessel, and by the laws of Great Britain sailing vessels are 
not required to show torch-lights, the schooner can recover 
notwithstanding she exhibited hera so late. The two ves- 
sels were at the time on American waters and not on the 
high seas; they were in the Chesapeake bay, and infrafauces 
terra. A vast majority of the commerce carried on there 
was coastwise and local. The Sarmatian was subject to 
the opération of pilot law and within the limita of pilot ser- 
vice. If she had attempted to proceed without a pilot, after 
one could hâve been had, she would hâve been guilty of a 
breach of duty, and liable to her shippers and insurers for 
any loss on that account. While the rules of navigation 
adopted by congress are only intended for the government of 
vessels of the navy and mercantile marine of the United 
States, no vessel forming part ofthat marine can excuse her- 
self from foUowing their requirements while in the waters of 
the United States and on pilot ground, simply because the 
vessel it meets is sailing under a foreign flag. Pilota are 
employed not only to keep a vessel on her proper course, but 
to enable her to understand the local usages governing the 
navigation of the waters in which she is sailing. As the law 
requires a foreign vessel to hâve a pilot on board, it is to be 
presumed he will be at his post and govern himself by the 
rules preseribed by the proper authorities regulating naviga- 
tion in that locality. Under such cireumstanees every pilot 
bas the right to believe that ail vessels he meets will do what 
the local laws or usages require of them and act accordingly. 

While the acts of congress may not be binding on foreign 
Tessels, the local usages growing eut of thèse observances 
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are. The Fynewood, Swabey, 374, I see nothing in the cases of 
The ZoUverein, Swabey, 96; The Saxonia, 1 Lushington, 410; 
The Dumfries, Swabey, 63 ; or TJie Chancellor, 4 Law Times 
Eep. 627, to the contrary of this, The aets complained of 
in The ZoUverein, The Dumfries and The Chancellor were ail 
on the high seas, off from pilot ground, and tha authority of 
The Fynewood, subjecting a foreign vessel to liability for the 
non-observance of local usages in territorial waters, is clearly 
recognized in The Saxonia, (p. 421,) where the Eclipse was 
condemned, not because she did not carry the régulation 
lights, but because she showed no light at ail until it was too 
late to prevent the collision. As was said by the master of 
the rolls in the case of Tlie Saxonia, (p. 422,) "no blâme can 
attach to a vessel for running foui of another vessel if it lias 
been impossible to distinguish it until the collision was inév- 
itable." In the condition the schooner in this case was, witb 
the edge of her sails towards the steamer and her small hull 
low in the water, at the darkest hour in the night, it is clear 
beyond question that she could not be seen from the steamer 
unless something was done to make her présence known. If 
as against a foreign vessel she was not boundto show a torch- 
light, she certainly was not at liberty to abstain from doing 
anything calculated to give notice of her position, and of the 
danger the steamer was approaehing. Had she shown her 
torch-light in time it wouldhave beenenough, but as she neg- 
lected that, and did nothing else calculated to effect the same 
object, she was clearly at fault under the gênerai rules of the 
sea, as well as the statutory rules. This bringa her within 
the rule under which the Eclipse was condemned as against 
the Saxonia, and is enough for the purpose of this case. 

It is next contended that the Sarmatian was at fault for 
going too fast. She was proceeding at her usual speed in an 
open sea. While the night was dark, it waa clear, and lights, 
when displayed, could easily be seen. She had a full watch 
on deck, attending to ail their duties. She was not bound to 
slacken her speed until there was apparent danger, {The 
Scotia, 14 Wall. 181,) and she had the right to act on the 
belief that every vessel she approached would give siich no- 
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tice as the local usages of the place, or the gênerai rules of 
the sea, required. In order to know what the local usagea 
were she took a licensed pilot on board. Under thèse cir- 
cumstances she might keep up her usual speed until some- 
thing appeared to make it improper. Had the schooner per- 
formed her duty this speed would not hâve iuvolved any losB 
to her. 

On the whole, I am satisfied that the decree below was 
right, and a decree may be entered hère dismissing the libel, 
\srith costs in both courts. 



Applbbt and others ». The Babe Katb Ibvino and Thh 
Steam-Tuo Aliob m. Eheman. 

Bkown and others v. The Steamship Winthropk and Thh 
Steam-Tog Aliob M. Ehhman. 
{District Court, D. Maryland. June 1, 1880.) 
Collision — Négligence — Ratb of Spked. 

In Admiralty. 

John H. Thomas, for libellants. 

Sébastian Brown, and I. Nevett Steele, for respondents. 

MoERis, D. J. This collision oecurred off North Point 
Light, in the Brewerton channel of the Patapsco river, about 5 
o'clock in the afternoon of January 13, 1880. The British 
steamship Winthrope, 1,500 tons, with a cargo of iron ore, had 
entered the river and was proceeding up the channel for Bal- 
timore at eight miles an hour. The steam-tug Alice M. Ehr- 
man, towing the bark Kate Irving, 710 tons, laden with grain, 
had just left the port of Baltimore, and was proceeding down 
the channel at about four miles an hour. The channel is 
about 350 feet wide. 

The case on behalf of the steamer Winthrope is that the 
tug, when about a mile and a-half off, blew one blast of her 
whistle, indicating that she intended to pass the steamer port 
to port ; that the steamer responded with one whistle, ported 
her helm, and kept near the northerly bank of the channel ; 
that when some 300 or 400 yarda off the tug again blew one 
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whistle, to whicli the steamer responded, and putting her 
helm hard a-port ran so far to starboard that she ran upon a 
buoy onthe northerimiost edge of the channel; that the tug 
had also ported her helm, but had so little power, and the 
bark was so badly managed, that although the steamer passed 
the tug w:thout accident, and although the bow of the bark 
was drawn out of the way, the stern of the bark swung around, 
and her port qimrter came into contact with the port side of 
the steamer, about eight feet from her stern, and seriously 
damaged her. 

The case on behalf of the tug is that she saw the steamer 
coming up the middle of the channel, about three or four miles 
off, and having a heavy, deeply-ladened ship in tow, she de- 
siredjin passing the steamer, to go to the windward, or north- 
erly side of the channel, and accordingly, when. the steamship 
■was a little over a mile off, she gave not one, but two blasts of 
her whistle; that to this she received no reply, and, being her- 
self in the middle of the channel, she continued some minutes 
without changmg her course, in expectation of a reply, when, 
perceiving that the steamer had already got somewhat to the 
north of the middle of the channel, she gave one blast of her 
whistle, at the distance of a half a mile apart, to which the 
steamer at once responded ; that the helm of the tug and that 
of the bark were immediately ported, and both tug and tow 
went gradually to southward, and the helm of the steamer 
being apparently at thë same time ported, she went off to 
northward, but was so badly steered that she ran uj)on one of 
the buoys marking the northernmost edge of the channel, and 
immediately thereafter took a strong sheer to port, so that, as 
she passed the tug, her direction was at a considérable angle 
with the line of the channel, and four men were seen at her 
wheel putting it over hard a-port ; that the steamer began to 
yield to the port helm, and by the time she got to the bark, 
which was being towed 300 feet behind the tug, she had 
rounded somewhat to starboard, but nevertheless she struck 
the bark on her port quarter, about 30 feet from her stern, 
with the anchor of the steamer, which was improperly hang- 
iiig over the port bow, and considerably damaged the bark; 
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that the steamgliip was moving at the rate of eight or nine 
miles an hour, and, in approaching the tug and tow, did not 
lessen her speed. 

The libel on hehalf of the bark charges the blâme of the 
collision upon both the steamer and the tug; upon the tug 
for giving conflicting signais, and upon the steamer for not 
slowing or stopping, and for improper steering. It ia obvions 
that the care and skill required to enable a large steam-ship 
and a tug, encumbered with a heavy tow, to pass each other 
in the Brewerton channel, without risk of collision, bave not 
been exercised in tbis case, The wind was light, the water 
gmooth, and the day clear, so that there was nothing but 
want of seamanship to account for the collision. That the 
tug did not do ail that, in the exercise of proper skill and 
diligence, she should hâve done, appears, I think, from the 
testimony of her own of&cers and from the admitted facts. 
Her master states that he did at first propose to take the 
northerly side of the channel, and gave notice to the steamer 
of his intention by two blasts of bis whistle when a mile and 
a-half off. He states that he got no reply, but kept on down 
the middle of the channel, until within half a mile of the 
steamer, without giving any other signal, or at ail chauging 
his course. Notwithstanding he received no answer to hia 
signais, from which the inference was that they were not 
heard, it appears that he must bave continued his course as 
if he were going to the northernmost side of the channel for 
some five minutes without repeating thém. Then, seeing 
that the steamer had gone to the northernmost side, he gave 
one blast, to signify that he was going to the southernmost 
side, which was responded to by the steamer, and then, he 
says, "we changed our wheel a Utile to -port." 

The engineer of the tug who executed the master's orders 
fihows how little tbis porting was. He says : "When half a 
mile off the captain ordered me to blow one whistle. The 
steamer was then tending a little to the north side of the 
channel. I blew one whistle and /lad po^'ieti my wheel about 
a minute or two when the captain tokl me to stcady her." It is 
jaot surprising that, being encumbered by a tow quite suffi- 
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oiently heavy to tax her capacity, this brief porting of the 
tug's wheel had but little effect upon the position of the bark. 
It is évident that the tug wished to keep as near as she could 
to the northern bank of the channel, because there was the 
deepest water and the least risk of her tow grounding, and 
with this f act before me, and the testimony of her own officers 
as to how little and how late she ported her wheel, and with 
the testimony of those on the steamer as to how near to the 
north bank the bark was at the moment of collision, I hâve 
no difficulty in believing that the bark was well north of the 
center of the channel, and that the tug was in fault in taking 
the bark dangerously ana unnecessarily near to the course of 
the steamer. 

The other question presented is, was the steamer also to 
blâme? The testimony shows that the steamer was proceed- 
ing at nearly if not quite fuil speed. She was in command 
of one of the regular Chesapeake bay pilots, and he has testi- 
fied that in his judgment it was safe and prudent for him to 
bring the steamer np the channel at that speed, notwith- 
standing there was in sight ahead of him, a tug encumbered 
with a tow. 

But several others of the Chesapeake pilots, of equal skill 
and expérience, bave unqualifiedly expressed the eontrary 
opinion. They say that in the Brewerton channel, if there is 
no obstruction of any kind ahead, and every vessel within rea- 
sonable distance is well out of the way, so that the channel 
appears free, they deem it safe to proeeed at eight or even 
ten miles an hour ; but they aU agrée that it is not prudent, 
and that it is never their practice, to run a steam-ship eight 
miles an hour (if she is of such draft that she must keep to 
the channel) when approaching a tug and tow. Their testi- 
mony is that in such cases they invariably slow the steamer 
down to half speed, so as to bave her perfectly in hand. 

If we take the statements of the witnesses on board of the 
steamer to be literally true, it is évident that to them the 
channel must hâve appeared very much ôbstructed. They 
testify that although at the moment of passing the tug the 
steamer was so near the northernmost bank of the channel that 
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fihe struck one of the buoys, yet that the tug passed so near them 
that, as the captain of the steamer says, he "could hâve nearly 
jumped on to the tug from the steamer's bridge." The pilot 
hiniself testifies that when they collided with the bark the 
steamer's bow was only about 30 feet from the line of the 
buoys on the northernmost side of the channel. 

Thèse statements show conclusively that the pilot and cap- 
tain of the steamer could not hâve regarded the channel as 
clear, and as, according to their own testimony, they saw that 
the tug and tow were on the extrême northem edge of the 
channel, they knew that there was no possibility of them pass- 
ing in safety unless the tug and tow suceeeded iii getting out 
of the way. The pilot gives the situation, as it appeared to 
him, when he says "that he had no appréhension of danger 
until he found that the bark was not getting out of the way 
sufficiently to give Mm room to pass." It is true that vessels 
meeting each other end on, at a considérable distance from 
each other and with plenty of sea-room, hâve a right to pro- 
ceed at full speed, each having a right to act upon the 
assumption that the other will perform its duty. But this 
ruleis not applicable to the navigation of theBrewerton chan- 
nel by large vessels, of heavy draft, and I think it plainly 
appears that the rule with regard to speed, which the testi- 
mony of the pilots, who were examined as experts, shows has 
been generally adopted by them, is, in so narrow a water, 
only a reasonable and necessary précaution against danger. 

It appears to me, however, from the testimony, that the cap- 
tain and pilot of the steamer are somewhat mistaken in sup- 
posing that the tug and bark had not suceeeded in getting 
further from the north edge of the channel than they repre- 
sent in their évidence. It would seem that there was another 
cause which contributed to bring the vessels into collision, 
and which they underestimate. This cause was the faot 
that about the time the tug passed the steamer, which was 
also nearly about the same time that the steamer ran on to 
the buoy, the steamer took a decided sheer to port away from 
Jthe north side of the channel and headed for the bow of the 
bark, and at quite an angle with the direction of the buoys. 
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What it was that caused this sheer the testimony does not 
satisîactorily establish. It may hâve been bad steering in 
ihe attempt to steady the ship on her course af ter she rau on 
to the buoy, under the excitement of appréhension that she 
was in danger of grounding, or it may hâve resulted from a 
tendency which some of the witnesses say vesseis hâve to 
eheer off when approaohing shallow water. 

That the steamer did make such a sheer is satisfactorily 
established, not only by the direct testimony of those on board 
of the tug and bark, but also by the facts and admissions 
contained in the testimony of those on the steamer. Thèse 
latter testify that they had the helm hard a -port when the 
steamer was 300 or 400 yards from the tug; that eveu after 
she ran on to the buoy her helm was never put to starboard, 
and it also appears that when the steamer was abreast of tho 
tug the captain and pilot were assisting the two wheelsmeu in 
the attempt to get the wheel still more to port. So that it 
seems évident that if the steamer had not taken a sheer she 
must certainly, under a hard a-port helm, bave run outside of 
the buoys. One great danger of a high rate of speed is the 
short time allowed in which to rectify any error of judgment 
or eounteract any unexpected occurrence ; and, whatever may 
hâve been the cause of the sheer, no collision would probably 
hâve occurred if a less rate of speed had allowed more time 
to overcome it or more time for the bark to escape from it. 
In navigating such a channel allowance must be made for 
unusual emergencies, and précaution and care must be in- 
oreased in proportion to the increased risk and diffieulties ; 
and in this case I hâve been unable to bring my mind to any 
other conclusion than that the tug was in fault in delaying 
until 80 late in getting herself and her tow out of the way of 
the steamer, and that the steamer was also in fault in main- 
taining her fuU speed up the channel in the face of such obvi- 
ons obstructions. The bark appears to hâve governed her 
movements in strict conformity to those of the tug, and not 
to hâve been in fault. 

It therefore results that the whole damage is to be equally 
borne by the tug and the steamer. 

END OF CASES IN VOL. 2 



